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EXTRACT  FROM  RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  and  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Montana,  Billings  Division. 

Civil  Case  No.  753. 

CHESTER  BOWLES,  Administrator, 
Office  of  Price  Administration, 

Plaintiff, 
vs. 
BEN  ARNOLD, 

Defendant. 

Be  it  remembered,  that  on  January  31,  1946,  a 
complaint  was  duly  filed  herein,  in  the  words  and 
figures  following,  to  wit: 

COMPLAINT 
Count  I. 

1.  Plaintiff  as  Administrator  of  the  Office  of 
Price  Administration  brings  this  action  for  treble 
damages  on  behalf  of  the  United  States  Pursuant 
to  the  provisions  of  Section  205(e)  of  the  Emer- 
gency Price  Control  Act  of  1942,  as  amended,  (56 
Stat.  23  U.  S.  C.  App.  Sections  901-946),  herein- 
after called  the  Act. 

2.  Jurisdiction  of  the  action  is  conferred  upon 
this  court  by  Section  205(c)  and  205(e)  of  the  Act. 

3.  From  February  1,  1945  to  the  date  of  this 
complaint  defendant  sold  to  divers  purchasers  to 
wit;  Wallin  Mercantile  Company,  Rosebud,  Mon- 
tana and  Safeway  Store,  Number  1653,  Forsyth, 
Montana  for  use  or  consumption  in  the  course  of 
trade   or   business   beef   carcasses,    beef   wholesale 
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cuts  and  bull  carcasses  which  had  not  been  graded ; 
that  maximum  prices  have  been  established  under 
the  Act  for  such  commodities ;  that  said  comniodities 
were  sold  by  defendant  at  prices  higher  than  the 
maximum  prices  established  by  Revised  Maximum 
Price  Regulation  No.  169  (10  F.  R.  15416),  the 
total  of  such  overcharges  amounting  to  $5,119.98. 

Coimt  II. 

4.  Plaintiff  as  Administrator  of  the  Office  of 
Price  Administration  brings  this  action  for  an 
injunction  pursuant  to  the  provisions  of  Section 
205(a)  of  the  Emergency  Price  Control  Act  of  1942 
(56  Stat.  23,  50  U.  S.  C.  App.  Sections  901-946). 

5.  Jurisdiction  of  this  action  is  conferred  upon 
this  court  by  Section  205(a)   and  (c)   of  the  Act. 

6.  Defendant,  at  all  times  material  hereto  has 
sold  and  sells  for  use  or  consumption  in  the  course 
of  trade  or  business  beef  carcasses,  beef  wholesale 
cuts  and  bull  carcasses  for  which  maximum  prices 
have  been  established  under  the  Act. 

7.  (a)  Defendant  failed  to  grade  beef  carcasses 
and  wholesale  cuts  sold  by  him  which  are  derived 
from  steers,  heifers  or  bulls;  failed  to  stamp  sex 
identification  on  all  bull  carcasses  and  wholesale 
cuts  sold  by  him;  failed  to  indicate  on  seller's  in- 
voices the  sex  identification  of  each  beef  carcass"  and 
wholesale  cut  sold  by  him  as  to  stag  or  bull  and  the 
grade  of  each  beef  carcass  and  wholesale  cut  sold  by 
him ;  failed  to  keep  records  of  the  sales  of  beef  car- 
casses and  beef  wholesale  cuts  sold  by  him  all  as  re- 
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quired  by  Revised  Maximum  Price  Regulation  No. 
169  (10  F.  R.  15416). 

:.(b)  Defendant  sold  beef  carcasses,  beef  whole- 
sale cuts  and  bull  carcasses  at  prices  in  excess  of 
the  maximum  j^rices  established  by  Revised  Maxi- 
mum Price  Regulation  No.  169  (10  F.  R.  15416). 

Wherefore,  plaintiff  demands: 

I. 

Judgment  in  favor  of  the  Price  Administrator 
on  behalf  of  the  United  States  of  America  and 
against  the  defendant,  for  three  times  the  amount 
of  the  total  [4]  overcharges,  to  wit,  for  $15,359.94. 

II. 

That  the  defendant,  his  agents,  servants,  em- 
ployees, attorneys,  and  all  persons  in  active  concert 
or  participation  with  any  of  them  be  permanently 
enjoined  and  restrained  from: 

(a)  Selling  beef  carcasses  and  wholesale  cuts 
without  grading  the  same. 

(b)  Failing  to  stamp  sex  identification  on 
all  bull  carcasses  and  wholesale  cuts  sold  by 
him. 

(c)  Failing  to  indicate  on  seller's  invoices 
the  sex  identification  of  each  of  beef  carcass 
and  wholesale  cut  sold  by  him  as  to  stag  or  buU 
and  the  grade  of  each  beef  carcass  and  whole- 
sale cut  sold  by  him. 

(d)  Failing  to  keep  records  of  sales  of  beef 
^      carcasses  and  beef  wholesale  cuts  sold  by  him. 
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(e)   Selling    beef    carcasses,    beef    wholesale; 
cuts  and  bull  carcasses  at  prices  in  excess  of 
the   maximum   prices    established   by    Revised 
Maximum  Price  Regulation  No.  169. 
CLARENCE  E.  WOHL, 
By  /s/  WESLEY  W.  WERTZ, 
ALEX  LEVINSKI, 

Attorneys  for  Plaintiff, 

408  Placer  Hotel  Bldg. 
Helena,  Montana. 

Defendant's  Address:  Forsyth,  Montana. 

[Endorsed] :     Filed  Jan.  31,  1946.  [5] 


Thereafter,  on  March  15,  1946,  Defendant's  Con- 
solidated Motions  to  Dismiss,  for  Separate  State- 
ment of  Claims,  for  Definite  Statement,  etc.,  was 
duly  filed  herein,  in  the  words  and  figures  following, 
to  wit: 

[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  CONSOLIDATED  MOTIONS 
TO  DISMISS,  FOR  SEPARATE  STATE- 
MENT OF  CLAIMS,  FOR  DEFINITE 
STATEMENT,  ETC. 

The  defendant  separatel}^  moves  the  court  as 
follows: 

I. 

Separately  and  without  waiver  of  any  other 
motion  herein  made  the  defendant  respectful ly 
moves  the  court  to  dismiss  the  first  count  of  the 
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plaintiff's  complaint,  and  liis  action  there  for  the 
reason  that  Count  I  of  the  complaint  herein  fails 
to  state  a  claim  upon  which  relief  can  be  granted. 

II. 

Separately  and  without  waiver  of  any  other 
motion  herein  made  the  defendant  respectfully 
moves  the  court  to  dismiss  the  second  count  of  the 
plaintiff's  complaint,  and  his  action  there  for  the 
reason  that  Count  II  of  the  complaint  herein  fails 
to  state  a  claim  upon  which  relief  can  be  granted. 

III. 

Separately  and  without  waiver  of  any  other 
motion  herein  made  the  defendant  lespectfully 
moves  the  court  to  direct  the  plaintiff  to  file  a  more 
definite  statement  or  a  bill  of  particulars  of  the 
following  matters,  to  which  the  complaint  herein 
refers : 

1.  The  date  or  dates  of  the  sales  in  paragraph 
3  of  Count  1  of  the  complaint  averred  (a)  to 
Wallin  Mercantile  Company,  Rosebud,  Montana, 
and  (b)  to  Safeway  Store,  Number  1653,  Forsyth, 
Montana. 

2.  The  quantity,  the  unit  price  or  the  price  per 
pound,  the  name  of  the  customer,  and  a  description 
of  the  part,  cut  or  portion  of  the  beef  carcasses, 
beef  wholesale  cuts  and  bull  carcasses,  in  each  case, 
sold  as  charged  in  paragraph  3  of  Count  I  of  the 
complaint. 

3.  The  total  price  charged  by  the  defendant  in 
the  case  of  each  sale  as  alleged  in  paragraph  3  of 
Count  I  of  the  complaint. 
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4.  The  ceiling  price  established  and  applicable, 
as  the  plaintiff  contends,  in  the  case  of  each  to 
which  paragraph  3  of  Count  I  of  the  complaint 
refers. 

5.  Any  amendment  or  amendments  of  Revised 
Maximum  Price  Regulation  No.  169  (10  Fed.  Reg. 
15416)  in  effect,  as  the  plaintiff  claims,  upon  which 
the  overcharges  by  him  specified  in  Comit  I  of 
his  complaint  are  predicated. 

6.  The  separate  and  specific  overcharges  to  which 
the  plaintiif  refers  in  paragraph  3  of  Count  I  of 
his  complaint  amounting  in  the  aggregate,  as  he 
there  alleges,  to  $5,119.98.  [8] 

7.  The  date  or  dates  and  the  place  or  places  of  the 
violations  specified  in  paragraph  7(a)  of  Count  II 
of  the  complaint,  and  the  general  nature  of  each 
transaction  to  which  reference  is  there  made,  and 
upon  which  under  Count  II  of  the  comx^laint  afore- 
said the  defendant  is  charged. 

8.  The  date  or  dates  and  the  place  or  places  of 
the  sales  made  by  the  defendant  as  alleged  in  ex- 
cess of  established  maximum  prices  and  as  in 
paragraph  7(b)  of  Count  II  of  the  complaint 
charged,  together  with  the  name  of  the  customer 
or  customers  in  each  case,  the  commodity  sold,  the 
ceiling  price  and  the  price  charged,  all  if  in  any 
case  other  sales  are  here  assigned  than  those  to 
which  paragraph  3  of  Comit  I  of  the  complaint 
refers. 

The  ground  of  this  motion  is  that  the  matters 
specified  above  are  not  averred  with  sufficient  defi- 
niteness   or   particularly   in   the   complaint   to   en- 
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able  the  defendant  properly  to  prepare  his  answer 
forasmuch  as  he  cannot  from  the  face  of  the  com- 
plaint determine  sales  to  which  reference  is  there 
made  or  identify  the  transactions  upon  which 
reliance  is  there  had  in  either  count,  and  that  in 
consequence  the  defendant  cannot  now  with  cer- 
tainty either  admit  or  deny  the  overcharges  there 
alleged  and  the  violations  there  specified. 

This  motion  is  made  and  based  upon  the  plaintiff's 
complaint  herein,  and  upon  each  count  thereof. 

Dated   at  Billings,   Montana,   this   14th   day   of 
March,  1946. 

ROCKWOOD  BROWN, 

Attorney  for  Defendant. 
ROCKWOOD  BROWN  & 

HORACE  S.  DAVIS, 
FRANKLIN  S.  LONGAN, 
By  ROCKWOOD  BROWN, 

Attorneys  for  Defendant. 

Suite  4, 

The  Montana  National 
Bank  Bldg., 

Billings,  Montana. 
The  defendant,  Ben  Arnold,  in  the  within  action 
here  designates  Suite  4,  the  Montana  National  Bank 
Building,  Billings,  Montana,  and  the  offices  at  that 
address  of  his  attorneys  herein,  Rockwood  Brown 
&  Horace  S.  Davis  and  Franklin  S.  Longan,  as  the 
place  within  the  district  of  Montana  where  service 
in  this  action  may  be  made  upon  him  of  all  sub- 
sequent   papers,    except    writs    and    process,    and 
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further  consents  to  such  service  in  this  action  to  be 
made  upon  him  as  aforesaid. 

ROCKWOOD  BROWN, 

Attorney  for  Defendant. 
ROCKWOOD  BROWN  & 

HORACE  S.  DAVIS, 
FRANKLIN  S.  LONGAN, 
By  ROCKWOOD  BROWN, 

Attorneys  for  Defendant. 
[Affidavit  of  mailing  attached.] 
[Endorsed] :     Filed  March  15,  1946.  [11] 


Thereafter,  on  July  6,  1946,  an  Order  Granting 
Motion  for  Substitution  of  Paul  A.  Porter  for 
Chester  Bowles  as  party  plaintiff,  was  duly  entered 
herein,  as  follows,  to  wit: 

[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  MOTION  FOR  SUBSTI- 
TUTION   OF    PAUL    A.    PORTER    FOR 
CHESTER  A.  BOWLES 
For   good   cause   appearing,    it   is   ordered   that 
plaintiff's  motion  for  substitution  of  Paul  A.  Porter 
for    Chester   Bowles,    as    Administrator    Office    of 
Price  Administration,  be  and  is  granted;  and  the 
defendant   is    granted   ten    days    from    receipt    of 
notice  hereof,  within  which  to  reform  or  modify 
his  pending  consolidated  motions. 

Entered  in  open  Court  at  Billings,  Montana,  July 
6,  1946.  [13] 

H.  H.  WALKER, 

Clerk. 
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Thereafter,  on  July  17,  1946,  Defendant's 
Amended  Consolidated  Motions  to  Dismiss,  for 
Separate  Statement  of  Claims,  for  Definite  State- 
ment, etc.,  was  duly  filed  herein,  in  the  words  and 
figures  following  to  wit: 

In  the  District  Court  of  the  United  States  for 
the  District  of  Montana,  Billings  Division 

Civil  Action  No.  753 

PAUL  A.  PORTER,  Administrator,  Office  of 
Price  Administration, 

Plaintiff, 
vs. 
BEN  ARNOLD, 

Defendant. 

DEFENDANT'S  AMENDED  CONSOLIDATED 
MOTIONS  TO  DISMISS,  FOR  SEPARATE 
STATEMENT  OF  CLAIMS,  FOR  DEFI- 
NITE STATEMENT,  ETC. 

The  defendant  separately  moves  the  court  as 
follows : 

I. 

To  dismiss  the  first  count  of  the  plaintiff's  com- 
plaint, and  his  action  there  for  the  reason  that  Count 
I  of  the  complaint  herein  fails  to  state  a  claim 
upon  which  relief  can  be  granted. 

11. 

To  dismiss  the  second  count  of  the  plaintiff's 
complaint,  and  his  action  there  for  the  reason  that 
Count  II  of  the  complaint  herein  fails  to  state  a 
claim  upon  which  relief  can  be  granted. 
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III. 

To  dismiss  the  action  herein,  because  the  Emer- 
gency Price  Control  Act  of  1942,  sometimes  Title 
50,  Sections  901-946,  United  States  Code,  mider 
which  the  action  herein  is  brought,  expired  with 
June  30,  1946. 

IV. 

To  dismiss  the  action  herein,  because  Revised 
Maximum  Price  Regulation  169  (10  F.  R.  15416) 
heretofore  promulgated  under  the  Emergency  Price 
Control  Act  of  1942  expired  for  all  purposes  with 
June  30,  1946,  and  is  no  longer  in  force  or  effect. 

V. 

To  dismiss  the  first  count  of  the  action  herein, 
because  for  the  purposes  of  this  count  the  Emer- 
gency Price  Control  Act  of  1942,  as  amended,  some- 
times Title  50,  Sections  901-946,  United  States  Code, 
and  Revised  Maximum  Price  Regulation  169  (10 
E.  R.  15416)  promulgated  thereunder  expired  for 
all  the  purposes  of  this  count  with  June  30,  1946. 

VI. 

To  dismiss  the  second  count  of  the  action  herein, 
because  for  the  purposes  of  this  count  the  Emer- 
gency Price  Control  Act  of  1942,  as  am.ended, 
sometimes  Title  50,  Sections  901-946,  United  States 
Code,  and  Revised  Maxinuim  Price  Regulation  169 
(10  F.  R.  15416)  promulgated  thereunder  expired 
for  all  the  purposes  of  this  count  with  June  30,  1946. 

VII. 

To  dismiss  the  action  herein,  because  the  plaintiff 
is  now  without  capacity  to  sue. 
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VIII. 

To  dismiss  the  first  count  of  the  action  herein, 
because  the  plaintiff  is  now  without  capacity  to 
sue  for  recovery  on  this  count. 

IX. 

To  dismiss  the  second  count  of  the  action  herein, 
because  the  plaintiff  is  now  without  capacity  to 
sue  for  the  recoveiy  on  this  count. 

X. 

To  dismiss  the  action  herein,  because  the  office 
of  the  plaintiff  as  price  administrator  under  the 
Emergency  Price  Control  Act  of  1942,  as  amended, 
terminated  in  the  premises  with  the  expiration  of 
the  said  act  on  June  30,  1946. 

XI. 

To  dismiss  the  action  herein,  because  the  plaintiff 
is  not  now  the  administrator  of  the  office  of  Price 
Administration,  and  is  accordingly  without  author- 
ity in  law  to  bring  or  maintain  this  action. 

Or  in  the  alternative: 

XII. 

To  direct  the  plaintiff  to  file  a  more  definite 
statement  or  a  bill  of  particulars  of  the  following 
matters,  to  which  the  complaint  herein  refers : 

1.  The  date  or  dates  of  the  sales  in  paragraph 
3  of  Comit  I  of  the  complaint  averred  (a)  to  Wallin 
Mercantile  Company,  Rosebud,  Montana,  and  (b) 
to  Safeway  Store,  Number  1653,  Forsyth,  Montana. 
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2.  The  quantity,  the  unit  price  or  the  price  per 
pound,  the  name  of  the  customer,  and  a  descrip- 
tion of  the  part,  cut  or  portion  of  the  beef  carcasses, 
beef  wholesale  cuts  and  bull  carcasses,  each  case, 
sold  as  charged  in  paragraph  3  of  Count  I  of  the 
complaint.  [17] 

3.  The  total  price  charged  by  the  defendant  in 
the  case  of  each  sale  as  alleged  in  paragraph  3  of 
Count  I  of  the  complaint. 

4.  The  ceiling  price  established  and  applicable, 
as  the  plaintiff  contends,  in  the  case  of  each  sale 
to  which  paragraph  3  of  Count  I  of  the  complaint 
refers. 

5.  Any  amendments  or  amendment  of  Revised 
Maximum  Price  Regulation  No.  169  (10  Fed.  Reg. 
15416)  in  effect,  as  the  plaintiff  claims,  upon  which 
the  overcharges  by  him  specified  in  Count  I  of  his 
complaints  are  predicated. 

6.  The  separate  and  specific  overcharges  to  which 
the  plaintiff  refers  in  paragraph  3  of  Count  I  of 
his  complaint  amounting  in  the  aggregate,  as  he 
there  alleges,  to  $5,119.98. 

7.  The  particular  computations  by  which  the 
plaintiff  fixes  the  maximum  ceiling  prices  appli- 
cable to  the  sales  upon  which  the  charges  of  viola- 
tion in  counts  one  and  two  are  based,  including 
specifically  the  basic  maximum  price  or  prices  used, 
the  freight  differential,  and  any  additional  packing 
and  local  delivery  charges. 
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8.  The  date  or  dates  and  the  place  or  places  of 
the  violation  specified  in  paragraph  7(a)  of  Count 
II  of  the  complaint,  and  the  general  nature  of  each 
transaction  to  which  reference  is  there  made,  and 
upon  which  under  Count  II  of  the  complaint  afore- 
said the  defendant  is  charged. 

9.  The  date  or  dates  and  the  place  or  places  [18] 
of  the  sales  made  by  the  defendant  as  alleged  in 
excess  of  established  maximum  prices  and  as  in 
paragraph  7(b)  of  Count  II  of  the  complaint 
charged,  together  with  the  name  of  the  customer 
or  customers  in  each  case,  the  commodity  sold,  the 
ceiling  price  and  the  price  charged,  aU  if  in  any 
case  other  sales  are  here  assigned  than  those  to 
which  paragraph  3  of  Count  I  of  the  complaint 
refers. 

The  ground  of  this  motion  is  that  the  matters 
specified  above  are  not  averred  with  sufficient  defi- 
niteness  or  particularity  in  the  complaint  to  enable 
the  defendant  properly  to  prepare  his  answer  for- 
asmuch as  he  cannot  from  the  face  of  the  complaint 
determine  the  sales  to  which  reference  is  there 
made  or  identify  the  transaction  upon  which  re- 
liance is  there  had  in  either  coimt,  or  compute  the 
alleged  overcharges  as  averred,  or  detennine  the 
plaintiff's  computations  in  connection  therewith  in 
making  his  allegation  of  violation  by  the  defendant, 
and  that  in  consequence  the  defendant  cannot  now 
with  certainty  either  admit  or  deny  the  overcharges 
there  alleged  and  the  violations  there  specified. 
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This  motion  is  made  and  based  upon  the  plain- 
tiff's complaint  herein,  and  upon  each  count  thereof. 

Dated   at   Billings,   Montana,   this   16th   day   of 
July,  1946. 

HORACE  S.  DAVIS, 

Attorney  for  Defendant. 
ROCKWOOD  BROWN  & 

HORACE  S.  DAVIS, 
FRANKLIN  S.  LONGAN, 
By  HORACE  S.  DAVIS, 

Attorneys  for  Defendant. 
Suite  4, 
The  Montana   National 

Bank  Bldg., 
Billings,  Montana. 
[Affidavit  of  mailing  attached.] 

[Endorsed]:     Filed  July  17,  1946.  [20] 


Thereafter,  on  July  27,  1947,  Motion  for  Sub- 
stitution of  Party  Plaintiff  was  duly  filed  herein, 
in  the  words  and  figures  following,  to  wit : 

[Title  of  District  Court  and  Cause.] 

MOTION  FOR  SUBSTITUTION  OF 
PARTY  PLAINTIFF 

The  petition  of  the  United  States  Attorney  re- 
spectfully shows: 

1.  That  by  Executive  Order  Number  9842  all 
OPA  treble  damage  actions  were  transferred 
from  the  Office  of  Temporary  Controls  to  the 
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Department  of  Justice,  and  by  said  order  the 
Attorney  General  was  ordered  to  coordinate, 
conduct,  initiate,  maintain  or  defend  all  OPA 
civil  litigation  from  and  after  June  1,  1947, 
in  the  name  of  the  United  States,  or  other- 
wise as  permitted  by  law. 

2.  By  said  Executive  Order  Philip  B.  Fleming 
ceased  to  hold  office  as  Price  Administrator, 
Office  of  Temporary  Controls,  and  there  is  a 
need  for  a  substitution  of  party  plaintiff. 

3.  That  there  is  a  substantial  need  for  continuing 
and  maintaining  this  action. 

Wherefore,  petitioner  prays  that  the  United 
States  of  America  be  substituted  as  plaintitf  herein 
in  the  place  and  stead  of  Paul  A.  Porter,  Adminis- 
trator, Office  of  Price  Administration,  who  was 
succeeded  by  Philip  B.  Fleming  as  Administrator, 
Office  of  Temporary  Controls. 

JOHN  B.  TANSIL, 
Attorney   of   the   United    States,    in   and   for   the 
District  of  Montana. 

FRANKLIN  A.  LAMB, 
Assistant  Attorney  of  the  United  States,  in  and  for 
the  District  of  Montana. 

[Endorsed] :     Filed  June  27,  1947.  [23] 
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Thereafter,  on  June  27,  1947,  Affidavit  in  Support 
of  Plaintiff's  Motion  for  Substitution  of  Party 
Plaintiff  was  duly  filed  herein,  in  the  words  and 
figures  following,  to  wit: 

[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

State  of  Montana, 

County  of  Yellowstone — ss. 

Franklin  A.  Lamb,  being  first  duly  sworn  deposes 
and  says: 

That  he  is  one  of  the  attorneys  for  the  ]3laintiff  in 
the  above  entitled  action;  that  on  May  6,  1947,  the 
office  of  the  United  States  Attorney  in  and  for 
the  District  of  Montana  received  a  copy  of  Execu- 
tive Order  Number  9842,  in  words  and  figures  as 
follows : 

Executive  Order  No.  9842 

Conduct  of  Certain  Litigation  arising 
Under  Wartime  Legislation 

By  virtue  of  the  authority  vested  in  me  by  the 
Constitution  and  statutes,  including  Title  1  of  the 
First  War  Powers  Act,  1941,  and  as  President  of 
the  United  States,  and  having  regard  to  the  estab- 
lished responsibilities  and  powers  of  the  Depart- 
ment of  Justice  and  of  the  Attorney  General  imder 
the  statutes  of  the  United  States,  it  is  hereby 
ordered,  in  the  interest  of  the  internal  management 
of  the  Government  as  follows: 

1.  The  Attorney  General  is  authorized  and 
directed,  in  the  name  of  the  United  States  or  other- 


18  United  States  of  America  vs. 

wise  as  permitted  by  law,  to  coordinate,  conduct, 
initiate,  maintain  or  defend: 

(a)  Litigation  before  the  Emergency  Court  of 
Appeals  for  and  on  behalf  of  the  Secretary 
of  Agriculture,  the  Secretary  of  Commerce, 
and  the  Reconstruction  Finance  Corporation, 
respectively : 

(b)  Litigation  against  violators  of  regulations, 
schedules  or  orders  relating  to  maximum 
prices  pertaining  to  any  commodity  which 
has  been  removed  from  price  control; 

(c)  Litigation  arising  out  of  Directive  41,  as 
amended,  of  the  Office  of  Economic  Stabili- 
zation pertaining  to  the  withholding  of  sub- 
sidies because  of  non-compliance  with  or 
violations  of  control  orders. 

2.  Nothing  herein  shall  be  deemed  to  restrict  or 
limit  the  powers  conferred  upon  the  Attorney  Gen- 
eral by  law  with  respect  to  the  conduct,  settlement, 
disposition  or  review  of  litigation. 

3.  The  functions  and  duties  of  the  Attorney  Gen- 
eral under  this  order  shall  be  performed  by  him  or, 
subject  to  his  direction  and  control,  by  such  officers 
or  agencies  of  the  Department  of  Justice  as  he  may 
designate,  and  there  shall  be  made  available  to  the 
Attorney  General,  pursuant  to  the  provisions  of 
Executive  Order  No.  9784  of  September  25,  1946, 
any  files  or  records  pertinent  to  the  subject  matter 
hereof. 

4.  This  order  shall  become  effective  June  1,  1947. 

/s/  HARRY  S.  TRUMAN 
The  White  House 
April  23,  1947 
(12  Fed.  Reg.  2646  -  April  25,  1947) 
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That  the  cause  of  action  forming  the  basis  of 
the  complaint  herein  is  one  to  recover  damages 
^'on  behalf  of  the  United  States,"  (Section  205(e) 
of  the  Emergency  Price  Control  Ad  of  1942,  as 
amended).  This  action  is  in  no  sense  personal  to 
the  Administrator  as  he  was  merely  authorized  to 
bring  the  action  "on  behalf  of  the  United  States" 
into  whose  treasury  will  go  the  proceeds  of  any 
judgment  collected  as  a  result  of  this  action. 

That  the  fact  that  Paul  A.  Porter  was  replaced 
as  the  Administrator  of  the  Office  of  Price  Adminis- 
tration, and  that  the  action  has  been  transferred 
to  the  Department  of  Justice  for  completion  has 
no  effect  upon  the  merits  of  said  cause.  That  the 
Executive  Order  referred  to  and  quoted  above 
demonstrates  the  necessity  and  intention  to  con- 
tinue all  pending  cases  imder  the  Emergency  Price 
Control  Act  of  1942,  as  amended. 

FRANKLIN  A.  LAMB, 

Assistant  Attorney  of  the  United  States,  in  and  for 
the  District  of  Montana. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  June,  1947. 

[Seal]  DALE  F.  GALLES, 

Notary  Public  for  the  State  of  Montana  Residing 
at  Billings,  Montana. 

My  commission  expires  4-15-49. 

[Endorsed]:     Filed  June  27,  1947.  [27] 
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•Thereafter,  on  July  10,  1947,  Defendant's  Ob- 
jections to  Motion  for  Substitution  of  Party  Plain- 
tiff was  duly  filed  herein,  in  the  words  and  figures 
following,  to  wit: 

[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  MOTION  FOR 
SUBSTITUTION  OF  PARTY  PLAINTIFF 

The  defendant  respectfully  objects  to  the  motion 
or  petition  herein  for  the  substitution  of  the  United 
States  of  America  as  party  plaintiff  in  this  action, 
and  thereunto  respectfully  shows  to  the  Court  as 
follows,  to  wit: 

1.  The  action  herein  has  abated  and  may  not  now 
be  revived  or  continued,  because 

(a)  On  July  6,  1946,  by  the  order  of  this 
Court  that  day  entered  Paul  A.  Portei',  Ad- 
ministrator, Office  of  Price  Administration,  was 
substituted  as  party  plaintiff  for  Chester 
Bowles,  Administrator,  etc. 

(b)  On  December  12,  1946,  Paul  A.  Porter, 
Administrator,  etc.  ceased  to  hold  the  Office  of 
Price  Administrator,  Office  of  Price  Adminis- 
tration, and  resigned  his  office  as  an  officer  of 
the  United  States. 

(c)  On  December  12,  1946,  by  Executive 
Order  No.  9809  (11  F.  R.  14218)  of  the  Presi- 
dent of  the  United  States  one  Philip  B.  Flem- 
ing,  the   Administrator,   Office   of   Temporary 
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Controls,  was  invested  with  all  the  functions 
of  the  Price  Administrator,  Office  of  Price 
Administration,  with  full  power  and  authority 
to  continue  and  maintain  in  his  name  all  civil 
proceedings  theretofore  instituted  by  the  Price 
Administrator. 

(d)  On  February  3,  1947,  Philip  B.  Fleming, 
Administrator,  etc.  filed  his  motion  in  this 
Court  and  action  for  substitution  as  party 
plaintiff  herein.  This  motion  was  never  acted 
upon,  and  [29]  Mr.  Fleming  was  never  sub- 
stituted as  party  plaintiff  in  this  action. 

(e)  On  June  1,  1947,  the  said  Philip  B. 
Fleming,  Administrator,  etc.  ceased  to  hold 
office,  and  the  Office  of  Price  Administration 
and  of  the  Administrator  thereof  was  abolished 
by  the  Executive  Order  No.  9842  (12  P.  R. 
2646)   of  the  President  of  the   United  States. 

(f)  On  June  12,  1946,  the  full  period  of  six 
months  after  Mr.  Fleming  took  office  as  the 
successor  to  Mr.  Porter,  Administrator,  etc. 
as  aforesaid,  fully  expired. 

(g)  On  June  26,  1947,  or  shortly  thereafter, 
and  after  the  full  period  of  six  months  afore- 
said had  expired  the  motion  herein  for  the 
substitution  of  the  United  States  of  America 
as  party  plaintiff  was  first  served  and  filed. 

2.  Accordingly,  the  action  here  may  not  be  further 
continued  or  maintained  in  the  name  of  the  United 
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States  of  America  or  otherwise  within  the  intent 
and  meaning  of  Rule  25(d),  Federal  Eules  of 
Civil  Procedure  for  want  of  any  satisfactory  show- 
ing to  the  Court  on  or  before  June  12,  1947,  that 
there  was  a  substantial  need  for  so  continuing  and 
maintaining  it. 

3.  Accordingly,  the  action  here  may  not  be  further 
continued  or  maintained  in  the  name  of  the  United 
States  of  America  or  otherwise  within  the  intent 
and  meaning  of  Section  780,  Title  28,  United  States 
Code,  otherwise  Section  11,  chajj.  229,  Act  of 
February  13,  1925;  43  Stat.  941,  for  want  of  any 
satisfactory  showing  to  the  Court  on  or  before  June 
12,  1947,  that  there  was  a  substantial  need  for  so 
continuing  and  maintaining  the  cause. 

•4.  There  is  no  substantial  or  any  need  for  con- 
tinuing or  further  maintaining  this  action. 

HORACE  S.  DAVIS, 

Attorney  for  Defendant. 
ROCKWOOD  BROWN  & 

HORACE  S.  DAVIS, 
MARION  B.  PORTER  and 
NORMAN  HANSON, 
By  HORACE  S.  DAVIS, 

Attorneys  for  Defendant, 

Suite  4, 

The  Montana   National 

Bank  Bldg., 
Billings,  Montana. 
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Personal  service  of  the  within  and  foregoing 
Objections  to  Motion  for  Substitution  of  Party 
Plaintiff  made  and  admitted,  and  the  receipt  oi 
a  true  copy  thereof  acknowledged,  this  9th  day  of 
July,  1947. 

JOHN  B.  TANSIL, 
Attorney   for   the   United   States   in   and   for  tlie 
District  of  Montana. 

By  FRANKLIN  A.  LAMB, 
Assistant  Attorney  for  the  United  States  in  and 
for  the  District  of  Montana. 

[Endorsed] :     Filed  July  10,  1947. 


Thereafter,  on  July  10,  1947,  Defendant's  Motion 
to  Abate  and  Dismiss  was  duly  filed  herein,  in  the 
words  and  figures  following,  to  wit: 

[Title  of  District  Court  and  Cause.] 

MOTION  TO  ABATE  AND  DISMISS 

The  defendant  respectfully  moves  the  Court  to 
dismiss  and  abate  the  action  herein,  and  thereunto 
respectfully  shows  the  following  grounds,  to  wit : 

1.  The  action  herein  abated  on  December  12,  1946, 
upon  the  resignation  of  the  plaintiff,  Paul  A.  Por- 
ter, Administrator,  Office  of  Price  Administration, 
who  that  day  ceased  to  hold  his  office  as  such;  and 
thereupon  the  same  day,  viz.,  on  December  12,  1946, 
his  successor,  one  Philip  B.  Fleming,  the  Adminis- 
trator, Office  of  Temporary  Controls,  took  office  as 
Administrator,  Office  of  Price  Administration. 
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2.  But  no  showing  to  this  Court  whether  satis- 
factory or  otherwise  that  there  is  a  substantial  need 
for  continuing  and  maintaining  this  action  by  the 
said  Philip  B.  Fleming,  Administrator,  etc.,  and 
successor  in  office  as  aforesaid,  has  been  made  or 
offered,  and  no  motion  thereunto  has  been  presented, 
and  no  substitution  of  parties  plaintiff  had  within 
six  months  after  the  said  Philip  B.  Fleming,  succes- 
sor etc.,  took  office,  all  of  which  appears  with 
greater  certainty  from  these  facts,  viz.. 

(a)  On  July  6,  1946,  by  the  order  of  this 
Court  that  day  entered  Paul  A.  Porter,  Ad- 
ministrator, Office  of  Price  Administration, 
was  substituted  as  party  plaintiff  for  Chester 
Bowles,  Administrator,  etc. 

(b)  On  December  12,  1946,  Paul  A.  Porter, 
Administrator,  etc.  ceased  to  hold  the  Office 
of  Price  Administrator,  Office  of  Price  Admini- 
stration, and  resigned  his  office  as  an  officer 
of  the  United  States. 

(c)  On  December  12,  1946,  by  Executive 
Order  No.  9809  (11  F.  R.  14218)  of  the  Presi- 
dent of  the  United  States  one  Philip  B.  Flem- 
ing, the  Administrator,  Office  of  Temporary 
Controls,  was  invested  with  all  the  functions 
of  the  Price  Administrator,  Office  of  Price 
Administration,  with  full  power  and  authority 
to  continue  and  maintain  in  his  name  all  civil 
proceedings  theretofore  instituted  by  the  Price 
Administrator. 
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(d)  On  February  3,  1947,  Philip  B.  Flem- 
ing, Administrator,  etc.  filed  his  motion  in  this 
Court  and  action  for  substitution  as  party- 
plaintiff  herein.  This  motion  was  never  acted 
upon,  and  Mr.  Fleming  was  never  substituted 
as  party  plaintiff  in  this  action. 

(e)  On  June  1,  1947,  the  said  Philip  B. 
Fleming,  Administrator,  etc.  ceased  to  hold 
office,  and  the  Office  of  Price  Administration 
and  of  the  Administrator  thereof  was  abolished 
by  the  Executive  Order  No.  9842  (12  P.  R. 
2646)  of  the  President  of  the  United  States. 

(f)  On  Jmie  12,  1946,  the  full  period  of  six 
months  after  Mr.  Fleming  took  office  as  the 
successor  to  Mr.  Porter,  Administrator,  etc.  as 
aforesaid,  fully  expired. 

3.  Accordingly,  the  action  here  may  not  be  in 
any  case  revived  and  further  continued  or  main- 
tained for  failure  to  comply  with  Rule  25(d), 
Federal  Rules  of  Civil  Procedure. 

4.  Accordingly,  the  action  here  may  not  be  in 
any  case  revived  and  further  continued  or  main- 
tained for  failure  to  comply  with  Section  780,  Title 
28,  United  States  Code,  otherwise  Section  11,  chap. 
229,  Act  of  February  13,  1925;  43  Stat.  941.  [34] 

5.  Accordingly,  the  action  here  may  not  be  re- 
vived and  further  continued  or  maintained  for  want 
of  any  person  at  this  date  the  successor  in  office 
of  the  said  Paul  A.  Porter,  Administrator,  etc., 
plaintiff  herein,  to  be  substituted  in  any  case  nov^ 
as  party  plaintiff  in   this   action   and   within  the 
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intent  and  meanng  of  Rule  25(d),  Federal  Rules 
of  Civil  Procedure  and  Section  780,  Title  28,  United 
States  Code,  each  aforesaid. 

This  motion  is  made  and  based  upon  the  com- 
plaint in  this  action  and  upon  all  the  papers,  files, 
proceedings  and  minute  entries  therein,  and  upon 
the  whole  record  in  the  cause  heretofore  had  and 
made. 

HORACE  S.  DAVIS, 

Attorney  for  Defendant. 
ROCKWOOD  BROWN  & 

HORACE  S.  DAVIS, 
MARION  B.  PORTER  and 
NORMAN  HANSON, 
By  HORACE  S.  DAVIS, 

Attorneys  for  Defendants, 
Suite  4, 
The  Montana   National 

Bank  Bldg., 
Billings,  Montana. 

Personal  service  of  the  within  and  foregoing 
Motion  to  Abate  and  Dismiss  made  and  admitted, 
and  the  receipt  of  a  true  copy  thereof  acknowledged, 
this  9th  day  of  July,  1947. 

JOHN  B.  TANSIL, 
Attorney   for   the   United   States   in   and   for   the 
District  of  Montana. 

By  FRANKLIN  A.  LAMB, 
Assistant  Attorney  for  the  United  States  in  and 
for  the  District  of  Montana. 

[Endorsed]:     Filed  July  10,  1947.  [35] 
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Thereafter,  on  November  25,  1947,  Decision  and 
Order  Granting  Motion  to  Abate  and  Dismiss,  was 
duly  filed  herein,  in  the  words  and  figures  following, 
to  wit: 

In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Montana,  Billings  Division 

Civil  Action  No.  753 

PAUL  A.  PORTER,  Administrator, 
Office  of  Price  Administration, 

Plaintiff, 
vs. 
BEN  ARNOLD, 

Defendant. 

DECISION  AND  ORDER  GRANTING  MOTION 
TO  ABATE  AND  DISMISS 

Herein  the  plaintiff  moves  for  substitution  of 
party  plaintiff;  the  defendant  opposses  the  same 
and  moves  to  abate  dismiss  the  action.  Under  certain 
circumstances  an  action  abates  and  should  be  dis- 
missed, and  this  appears  to  be  such  an  action. 

Chester  Bowles,  then  administrator  of  O.  P.  A. 
brought  an  action  against  the  defendant  for  ti'eble 
damages  under  the  Emergency  Control  Act  of  1942 ; 
this  action  was  commenced  January  31st,  1946; 
thereafter  Mr.  Bowles  resigned,  as  such  administra- 
tor, and  on  July  6th,  1946,  Paul  A.  Poi'ter  was 
substituted  as  party  plaintiff.  On  December  12, 
1946,  Mr.  Porter  resigned,  and  on  that  date  Philip 
B.  Fleming  became  his  successor,  but  has  never 
been  substituted  as  part}^  plaintiff  herein,  and  the 
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six  month  period,  after  Mr.  Fleming  took  office 
expired  on  June  12tb,  1947,  without  any  substitu- 
tion of  a  party  plaintiff  having  been  made. 

Connsel  for  the  Government,  on  or  about  June 
26th,  1947,  filed  a  motion  to  substitute  the  United 
States  as  party  plaintiff  in  this  action,  which  was 
submitted  for  decision  under  Rule  40  (2)  of  said 
court. 

Counsel  for  defendant  claims  that  this  action  may 
not  now  be  maintained,  but  must  be  dismissed, 
because  more  than  six  months  have  elapsed  after 
Mr.  Porter  ceased  to  hold  office  [37]  as  administra- 
tor of  O.P.A.  without  substitution  of  his  successor, 
and  cites  as  authority  for  his  contention  Sec.  780, 
Title  28,  U.  S.  C.  A.,  and  Rule  25  (d),  Federal 
Rules  of  Civil  Procedure ;  also  Fix.  v.  Philadelphia 
Barge  Co.,  290  U.  S.  530. 

■  Many  authorities  have  been  cited  by  comisel  for 
the  respective  parties  which  the  court  has  con- 
sidered. Counsel  for  defendant  especially  emphasizes 
the  point  that  the  pending  action  should  be  dis- 
tinguished from  the  cause  or  right  of  action,  and 
good  authority  is  referred  to  as  a  basis  for  his 
contention.  The  court  has  noted  the  arguments  of 
counsel  on  the  question  of  time  and  applicability 
of  the  statute  and  rule  cited. 

The  Government  counsel  filed  motion  for  sub- 
stitution of  party  plaintiff,  presumably  under  Sec. 
780,  Title  28,  U.  S.  C.  A.  and  Rule  25  (d),  and 
in  the  court's  opinion  are  governed  by  both  the 
statute  and  rule,  and  while  there  is  a  slight  vari- 
ance in  the  language  of  the  statute  with  the  rule,  the 
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result  would  be  the  same  under  the  facts  shown  to 
exist  in  this  case.  Mr.  Porter  resigned  December  12, 
1946,  and  on  that  date  Mr.  Fleming  became  his 
successor,  but  the  latter  was  never  substituted  as 
plaintiff  in  this  action,  nor  was  any  application  ever 
made  to  the  court  for  the  substitution  of  a  party 
plaintiff  to  succeed  Mr.  Porter  until  more  than  six 
months  after  his  successor  took  office. 

After  a  consideration  of  the  briefs  of  counsel 
and  the  authorities  relied  upon,  the  court  believes 
that  the  motion  to  abate  the  action  and  dismiss 
the  case  without  prejudice  should  be  granted,  and 
such  is  the  order  herein,  with  exception  allowed 
counsel  for  the  United  States. 

CHARLES  N.  PRAY, 
Judge. 

[Endorsed]:     Filed  Nov.  25,  1947.  [38] 


Thereafter,  on  November  28,  1947,  an  Order  Dis- 
missing Plaintiff's  Complaint  and  Action,  was  duly 
filed  and  entered,  being  as  follows,  to  wit:   [39] 

[Title  of  District  Court  and  Cause.] 

ORDER 

The  defendant's  motion  to  abate  and  dismiss  the 
action  herein  having  been  previously  argued  hy 
counsel  upon  written  briefs;  and  the  motion  of  the 
defendant  having  been  by  the  court  heretofore,  to 
wit,  on  November  25,  1947,  granted ;  and  good  cause 
therefore  being  made  to  appear. 
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Now,  Therefore,  the  complaint  of  the  plaintiff  and 
the  action  here  are,  and  they  are  each  and  both, 
hereby  dismissed. 

Done  and  dated  this  28th  day  of  Nov.,  1947. 
By  the  Court: 

CHARLES  N.  PRAY, 
Judge. 

[Endorsed] :  Filed,  entered  and  noted  in  Civil 
Docket  Nov.  28,  1947.    [40] 


Thereafter,  on  February  21,  1948,  a  Notice  of 
Appeal  to  the  Circuit  Court  of  Appeals  was  duly 
filed  herein,  in  the  words  and  figures  following, 
to  wit:    [41] 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUIT  COURT 
OF  APPEALS 

Notice  Is  Hereby  Given  that  United  States  of 
America  hereby  appeals  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  order  deny- 
ing motion  to  substitute  United  States  of  America 
as  plaintiff  and  granting  defendant's  motion  to  dis- 
miss entered  in  this  action  on  November  25,  1947. 

JOHN  B.  TANSIL, 
Attorney  of  the  United  States,  in  and  for  the  Dis- 
trict of  Montana. 

FRANKLIN  A.  LAMB, 
Assistant  Attorney  of  the  LTnited  States,  in  and  for 
the  District  of  Montana. 

[Endorsed]:  Filed  Feb.  21,  1947.    [42] 
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Thereafter,  on  March  9,  1948,  Plaintiff's  Desig- 
nation of  Contents  of  Record  on  Appeal  was  duly 
filed  herein,  in  the  words  and  figures  following, 
to  wit  [43] 

[Title  of  Districtt  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 

ON  APPEAL 

Comes  Now  the  plaintiff,  and  designates  the  loor- 
tions  of  the  record  in  the  United  States  District 
Court  to  be  contained  in  the  record  on  appeal  as 
follows : 

The  complaint  on  file  herein ;  the  defendant 's  con- 
solidated Motion  to  Dismiss  filed  March  15,  1946; 
the  Order  granting  Motion  to  Substitute  Paul  A. 
Porter  for  Chester  Bowles,  filed  July  6,  1946;  de- 
fendant's amended  consolidated  Motions  to  Dismiss 
filed  July  17,  1946;  plaintiff's  Motion  for  Substitu- 
tion of  Party  Plaintiff  filed  June  27,  1947;  Affidavit 
in  support  of  plaintiff's  Motion  filed  June  27,  1947; 
defendant's  objections  to  Motion  for  Substitution 
of  Party  Plaintiff  filed  July  10,  1947;  defendant's 
Motion  to  Abate  and  Dismiss  filed  July  10,  1947; 
Decision  and  Order  granting  Motion  to  Abate  eand 
Dismiss  filed  November  25,  1947;  Order  dismissing 
plaintiff's  complaint  and  the  above-entitled  action 
filed  November  28,  1947 ;  the  Notice  of  Appeal ;  this 
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Designation;  plaintiff's  and  appellant's  Statement 
of  Points. 

JOHN  B.  TANSIL, 
United  States  Attorney  in  and  for  the  District  of 
Montana. 

FRANKLIN  A.  LAIMB, 

Assistant  United  States  Attorney  in  and  for  the 
District  of  Montana. 

[Endorsed] :  Filed  March  8,  1948.    [44] 

Service  of  the  foregoing  Designation  admitted, 
and  receipt  of  a  copy  thereof  acknowledged  this  6th 
day  of  March,  1948. 

ROCKWOOD  BROWN  & 

HORACE  S.  DAVIS, 
MARION  B.  PORTER  & 
NORMAN  HANSON, 
By  /s/  HORACE  S.  DAVIS, 

Attorneys  for  Defendant.  [45] 


Thereafter,  on  March  9,  1948,  a  Stipulation  as  to 
the  Record  was  duly  filed  herein,  in  the  words  and 
figures  following,  to  wit:   [46] 

STIPULATION  AS  TO  THE  RECORD 

It  Is  Hereby  Stipulated  and  Agreed  that  the  rec- 
ord on  appeal  shall  consist  of  the  papers  and  docu- 
ments referred  to  in  the  Designation  of  the  plaintiff 
and  appellant  filed  herein. 
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Dated  this  6th  day  of  March,  1948. 
JOHN  B.  TANSIL, 
United  States  Attorney  in  and  for  the  District  of 
Montana, 

/s/  FRANKLIN  A.  LAJVIB, 
Assistant  United  States  Attorney  in  and  for  the 
District  of  Montana, 

Attorneys  for  Plaintiff 
and  Appellant. 

ROCKWOOD  BROWN  & 

HORACE  S.  DAVIS, 
MARION  B.  PORTER  & 
NORMAN  HANSON, 
By  /s/  HORACE  S.  DAVIS, 

Attorneys  for  Defendant. 

[Endorsed] :  Filed  March  9,  1948.    [47] 


Thereafter,  on  March  9,  1948,  Statement  of 
Points  of  Appellant  was  duly  filed  herein,  in  the 
words  and  figures  following,  to  wit :   [48] 

[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  OF  APPELLANT 

Comes  Now  the  plaintiff  and  appellant  and  makes 
the  following  statement  of  points  upon  which  it  in- 
tends to  rely  on  the  appeal: 

1.  The  defendant's  Motion  to  Abate  and  Dismiss 
upon  the  ground  that  the  same  fails  to  state 
a  legal  reason  upon  which  the  action  might  be 
abated  or  dismissed. 
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2.  The  objections  to  plaintiff's  and  appellant's 
Motion  for  Substitution  of  Party  Plaintiff 
upon  the  ground  that  it  fails  to  state  a  legal 
reason  why  said  motion  should  not  be  granted. 

3.  The  Court  erred  in  its  decision  dated  Novem- 
ber 25,  1947,  granting  defendant's  Motion  to 
Abate  the  action  and  dismiss  the  ease,  since  it 
appears  that  neither  Section  780,  Title  28, 
U.S.C.A.,  nor  Rule  25(b),  Federal  Rules  of 
Civil  Procedure  were  properly  interpreted  and 
applied  by  the  Court  in  its  decision. 

4.  The  Court  erred  in  its  Order  dated  November 
28,  1947,  dismissing  plaintiff's  complaint  and 
the  above-entitled  action,  as  the  same  was 
not  properly  based  in  law. 

JOHN  B.  TANSIL, 
United  States  Attorney  in  and  for  the  District  of 
Montana, 

/s/  FRANKLIN  A.  LAMB, 
Assistant  United  States  Attorney  in  and  for  the 
District  of  Montana, 

Attorneys  for  Plaintiff 
and  Appellant.    [49] 

Service  of  the  Foregoing  Statement  of  Points  ad- 
mitted, and  receipt  of  a  copy  thereof  acknowledged 
this  6th  day  of  March,  1948. 

ROCKWOOD  BROWN  & 

HORACE  S.  DAVIS, 
MARION  B.  PORTER  & 
NORMAN  HANSON, 
By  HORACE  S.  DAVIS, 

Attorneys  for  Defendant. 
[Endorsed]:  Filed  March  9,  1948.    [50] 
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In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Montana 

United  States  of  America, 
District  of  Montana — ss. 

CLERK'S  CERTIFICATE  TO  TRANSCRIPT 
OF  RECORD 

I,  H.  H.  Walker,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Montana,  do  hereby 
certify  and  return  to  the  Honorable,  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, that  the  foregoing  volume  consisting  of  51 
pages,  numbered  consecutively  from  1  to  51  inclu- 
sive, constitutes  a  full,  true  and  correct  transcript 
of  all  portions  of  the  record  in  case  number  753, 
Chester  Bowles,  Administrator,  Of&ce  of  Price  Ad- 
ministration, versus  Ben  Arnold,  designated  by  the 
parties  as  the  record  on  appeal  thereon,  as  appears 
from  the  original  records  and  files  of  said  Court  in 
my  custody  as  such  Clerk. 

I  further  certify  that  the  costs  of  said  transcript 
amount  to  the  sum  of  Seventeen  and  no/100  Dollars 
($17.00),  and  have  been  made  a  charge  against  the 
United  States  of  America,  appellant. 

Witness  my  hand  and  the  seal  of  said  Court  at 
Great  Falls,  Montana,  this  10th  day  of  March,  A.  D. 
1948. 

[Seal]  H.  H.  WALKER, 

Clerk,  United  States  District  Court,  for  the  District 
of  Montana. 

By  /s/  C.  G.  KEGEL, 

Deputy  Clerk.    [51] 
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[Endorsed]:  No.  11884.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  United 
States  of  America,  Appellant,  vs.  Ben  Arnold,  Ap- 
pellee. Transcript  of  Record.  Upon  Appeal  from 
the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Montana. 

Filed  March  15,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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2  The  Tug  "Rocona,"  et  al.  vs. 

In  the  United  States  District  Court 

Southern  District  of  California 

Central  Division 

In  Admiralty     No.  6936-B 

GUY  F.  ATKINSON  COMPANY,  a  corporation, 

Libelant, 
vs. 

The  Tug  ROCONA,  Her  Engines,  Tackle,  Apparel  and 
Furniture,  JOHNSON  WESTERN  COMPANY,  a 
corporation, 

Respondents, 
and 
CASE  CONNOLLY  COMPANY,  a  corporation. 

Claimant. 

CITATION  ON  APPEAL 

To  Guy  F.  Atkinson  Company,  a  Corporation,  and 
Messrs.  McCutchen,  Thomas,  Matthew,  Griffiths  and 
Greene,  Harold  A.  Black,  and  George  E.  Toner, 
Esquires,  Its  Attorneys,  Greetings: 

You  are  hereby  cited  and  admonished  to  be  and  appear 
at  a  United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  to  be  held  at  the  City  of  San  Francisco,  in  the 
State  of  California,  on  the  29  day  of  March,  1948,  pur- 
suant to  an  Order  Allowing  Appeal,  filed  on  February  18, 
1948,  in  the  Clerk's  Office  of  the  District  Court  of  the 
United  States,  in  and  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  in  that  certain  cause  numbered 
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Admiralty  No.  6936-B,  wherein  the  Tug  Rocona,  etc., 
Johnson  Western  Company,  [2]  a  corporation,  and  Case 
Connolly  Company,  a  corporation,  are  appellants,  and  you 
are  appellee,  to  show  cause,  if  any  there  be,  why  the  In- 
terlocutory Decree  and  Order  of  Reference  in  the  said  ap- 
peal mentioned,  should  not  be  reversed  and  vacated,  and 
why  you  should  not  do  and  receive  what  may  appertain  to 
justice  in  the  premises. 

Witness,  the  Honorable  Paul  J.  McCormick,  United 
States  District  Judge  for  the  Southern  District  of  Cali- 
fornia, this  20th  day  of  February,  1948,  and  of  the  In- 
dependence of  the  United  States,  the  172nd. 

PAUL  J.  McCORMICK 
United  States  District  Judge  for  the  Southern 
District  of  California 

Service  of  a  copy  of  the  foregoing  Citation  on  Appeal 
is  acknowledged  this  19th  day  of  February,  1948,  to- 
gether with  copy  each  of :  Petition  for  Appeal,  Assign- 
ment of  Errors,  and  Order  Allowing  Appeal.  McCutchen, 
Thomas,  Matthew,  Griffiths  and  Greene,  Harold  A.  Black, 
George  E.  Toner,  by  Harold  A.  Black,  Proctors  for 
Libelant. 

[Endorsed]  :  Filed  Feb.  20,  1948.  Edmund  L.  Smith, 
Clerk.   [3] 
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by  virtue  of  the  terms  of  said  contract,  the  Case  Con- 
struction Company  agreed  to  tow  said  Barge  from  Cata- 
lina  Island  to  Los  Angeles  Harbor  in  an  efficient  and 
careful  manner,  to  moor  said  barge  at  one  of  several 
mooring  floats  at  said  harbor  or  to  transfer  said  barge 
to  a  harbor  tug. 

V. 
Pursuant  to  the  terms  of  said  contract,  on  March  31, 
1945,  libelant  delivered  said  Barge  No.  4414  to  said  Tug 
Rocona  at  Catalina  Island,  said  barge  then  and  there  being 
in  a  sound  and  seaworthy  condition  and  loaded  with  879 
tons  of  rock.  Said  Case  Construction  Company,  by  its 
employees,  agents  and  servants,  acting  within  the  scope 
of  their  employment  took  sole  possession,  charge,  custody 
and  control  of  said  barge  and  caused  the  respondent  Tug 
Rocona  to  be  put  in  tow  thereof.  On  April  1,  1945,  said 
Barge  No.  4414  was  redelivered  to  libelant  at  a  mooring 
float  in  Los  Angeles  Harbor  in  a  sinking  and  unseaworthy 
condition;  a  large  hole  had  been  punched  in  her  bottom 
approximately  20  feet  aft  of  the  bow  rake  and  about 
5  feet  from  the  starboard  side;  more  specifically  as  was 
subsequently  discovered,  planks  numbers  22  and  23  from 
the  bow  rake  were  stove  in,  and  said  barge  was  taking 
water  faster  than  could  be  handled  by  her  pumps.  To 
prevent  said  barge  from  sinking  then  and  there  with  its 
load  of  rock,  libelant  was  compelled  to  and  did  cause  said 
barge  to  be  towed  about  the  harbor  in  order  to  discharge 
said  load  of  stone  overboard. 

VI. 

The  reasonable  cost  of  repairs,  necessary  to  restore  said 
Barge  No.  4414  to  a  seaworthy  condition,  amounted  to 
$2,308.62.  Repairs  [6]  consisted  of  replacing  the  planks 
numbers  22  and  23  to  approved  butts,  together  with  the 
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necessary  caulking  and  painting.  As  a  result  of  said  de- 
livery of  said  Barge  No.  4414,  in  an  unseaworthy  and 
sinking  condition,  libelant  sustained  a  loss  of  808.86  tons 
of  rock  to  a  value  of  $1,455.95.  In  order  to  prevent  said 
barge  from  sinking  with  its  entire  load  of  rock,  libelant 
was  compelled  to  and  did  expend  the  sum  of  $177.03  for 
tug  hire.  As  a  proximate  result  of  said  repairs  said  barge 
was  detained  and  unable  to  engage  in  her  usual  service 
for  a  period  of  four  days,  as  a  result  of  which  detention 
time  libelant  suffered  a  loss  of  $133.33.  As  a  further  re- 
sult of  said  damage,  libelant  was  required  to  expend  the 
sum  of  $80.00  for  surveyor's  fee;  libelant  has  accordingly 
suffered  a  total  loss  as  a  direct  and  proximate  result  of 
said  delivery  by  respondent  tug  of  said  Barge  No.  4414 
in  a  damaged,  sinking  and  unseaworthy  condition,  of 
$4,154.93,  in  which  amount  libelant  prays  reparation  with 
interest. 

VII. 
All  and  singular  the  premises  are  true  and  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States 
and  of  this  Honorable  Court. 

As  a  Further,  Separate,  Distinct  and  Second  Cause  of 
Action,  libelant  alleges: 

VIII. 

Libelant  repeats,  reiterates  and  incorporates  by  refer- 
ence as  if  fully  set  forth  herein,  Articles  numbered  I,  II, 
III  and  IV  of  this  answer. 

IX. 

Under  and  by  virtue  of  said  contract,  respondent  Tug 

ROCONA  and  the  employees,  agents  and  servants  of  said 

Case  Construction  Company,  had  a  duty  to  use  due  care 

and  caution  in  the  towage  and  [7]  mooring  of  said  Barge 
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No.  4414,  and  to  exercise  due  and  proper  seamanship  in 
the  towing  and  mooring  of  said  Barge  No.  4414. 

X. 

Libelant  repeats,  reiterates  and  incorporates  by  refer- 
ence as  if  fully  set  forth  herein,  Articles  numbered  V  and 
VI  of  this  answer. 

XL 

Said  employees,  agents  and  servants  of  Case  Construc- 
tion Company  and  respondent  Tug  Rocona  were  negligent 
and  careless  in  that  said  towing  and  mooring  of  said 
barge  were  conducted  in  an  improper,  careless  and  im- 
provident manner  in  that  said  barge  upon  being  moored 
was  allowed  to  override  and  run  above  the  same  mooring 
float  when  the  mooring  pendant  of  said  float  was  affixed 
to  the  mooring  bitt  of  the  barge.  When  the  forward 
motion  of  the  barge  caused  the  mooring  line  and  the 
anchor  chain  of  the  float  to  become  taut,  the  mooring 
float  overturned  below  the  said  barge  and  a  "U"  bolt 
located  at  approximately  the  center  of  the  mooring  float 
was  punched  through  the  bottom  of  the  barge.  Said  em- 
ployees of  the  Case  Construction  Company  and  said  re- 
spondent tug  Rocona  were  negligent  in  that: 

(1)  Said  vessel  was  not  in  charge  of  competent  per- 
sons; 

(2)  Said  persons  did  not  have  proper  or  efficient  of- 
ficers or  crew  properly  stationed  and  attending  to 
their  duties; 

(3)  Said  vessel  was  negligently  and  carelessly  maneu- 
vered so  as  to  cause  the  bow  of  the  said  Barge 
No.  4414  to  override  the  said  mooring  float; 

(4)  The  forward  motion  of  said  Barge  No.  4414  was 
not  stopped  before  the  bow  of  said  barge  came  up 
to  said  mooring  float; 
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(5)   They   were   negligent    in    other   and    further   par- 
ticulars than  those  hereinbefore  set  forth,  of  which 
libelant  is  not  at  present  advised  but  as  to  which 
libelant  begs  leave  [8]  to  offer  proof  as  and  when 
advised  and  to  amend  this  libel  accordingly. 
As   a   direct   and   proximate   result   of   said   negligence 
and  carelessness  of  said  respondent,  Tug  Rocona  and  the 
employees,    servants    and    agents    of    Case    Construction 
Company  and  said  Tug  Rocona,  libelant  has  been  damaged 
in  the  sum  of  $4,154.93   for  which   sum  libelant  prays 
reparation  with  interest. 

Wherefore  Libelant  Prays  that  process  in  due  form  of 
law  according  to  the  course  of  this  Honorable  Court  in 
cases  of  admiralty  and  maritime  jurisdiction,  may  issue 
against  said  Tug  Rocona,  her  engines,  tackle,  apparel  and 
furniture,  etc.,  and  that  all  persons  having  any  interest 
therein  may  be  cited  to  appear  and  answer  upon  oath  all 
and  singular  the  matters  aforesaid;  that  this  court  will 
hear  the  evidence  which  the  libelant  will  adduce  in  sup- 
port of  the  allegations  of  the  libel  and  will  enter  a  decree 
in  favor  of  the  libelant  for  the  above-mentioned  damages 
and  will  order  the  same  to  be  paid  and  satisfied  out  of  the 
said  proceeds  of  the  Tug  Rocona,  together  with  interest 
and  with  the  costs  of  the  libelant  and  will  otherwise  right 
and  justice  administer  in  the  premises. 

Dated  May  4,  1947. 

McCUTCHEN,  THOMAS,  MATTHEW, 

GRIFFITHS  &  GREENE 
HAROLD  A.  BLACK 
GEORGE  E.  TONER  [9] 

[Verified.] 

[Endorsed]  :    Filed  May  6,  1947.     Edmund  L.   Smith, 
Clerk.  [10] 
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In  the  United  States  District  Court 

Southern  District  of  CaHfornia 

Central  Division 

In  Admiralty     No.  6936-B 

GUY  F.  ATKINSON  COMPANY,  a  corporation, 

Libelant, 
vs. 

The  Tug  ROCONA,  Her  Engines,  Tackle,  Apparel  and 
Furniture,  JOHNSON  WESTERN  COMPANY,  a 
corporation. 

Respondents, 
and 

CASE  CONNOLLY  COMPANY,  a  corporation, 

Claimant. 

ANSWER  TO  LIBEL 

Come  now  the  respondent,  Johnson  Western  Company, 
a  corporation,  answering  for  itself,  and  the  claimant  here- 
in, Case  Connolly  Company,  a  corporation,  answering  on 
behalf  of  the  Tug  "Rocona,"  her  engines,  tackle,  apparel 
and  furniture,  and  admit,  deny  and  allege: 

I. 

Admit  the  allegations  set  forth  in  paragraph  I  of  the 
libel  on  file  herein. 

IL 

Allege  that  they  or  either  of  them  do  not  have  suf- 
ficient [11]  information  or  belief  to  enable  them  to  an- 
swer the  allegations  contained  in  paragraph  II  of  said 
libel,  and  basing  their  denial  on  said  lack  of  information 
and  belief,  deny  generally  and  specifically,  each  and  every, 
the  allegations  contained  in  said  paragraph  II,  except  that 
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these  answering  parties  admit  that  Barge  No.  4414  was 
hauling  rock  from  Catahna  Island  to  Los  Angeles  Har- 
bor at  the  time  of  the  occurrence  alleged  in  said  libel. 

III. 
Answering  the  allegations  contained  in  paragraph  III 
of  said  libel,  deny  generally  and  specifically  that  at  the 
time  of  the  occurrence  of  the  event  on  which  said  libel  is 
based,  or  at  any  other  time,  or  at  all,  the  Tug  "Rocona" 
was  owned  by  the  Case  Construction  Company,  a  co-part- 
nership, and  further  deny  generally  and  specifically  that 
Case  Construction  Company,  a  co-partnership  has  or  did 
at  any  time,  or  at  all,  transfer  or  purport  to  transfer  the 
said  Tug  "Rocona"  to  respondent,  Johnson  Western  Com- 
pany, a  corporation,  and  in  the  foregoing  connection  these 
answering  parties  allege  that  the  Tug  "Rocona"  is  now 
and  was  at  all  times  herein  mentioned,  and  at  all  times 
referred  to  in  said  libel,  and  particularly  on  April  1,  1945, 
owned  by  the  claimant.  Case  Connolly  Company,  a  corpo- 
ration; however,  said  Tug  "Rocona"  was  during  March 
and  April  1945,  and  specifically  at  the  time  of  the  alleged 
occurrences  referred  to  in  said  libel,  operated  and  man- 
aged by  Case  Construction  Company,  a  co-partnership. 
The  balance  of  the  allegations  contained  in  paragraph  III 
of  said  libel  not  hereinabove  specifically  denied  in  this 
paragraph  of  this  Answer,  are  admitted. 

IV. 

Admit  the  allegations  contained  in  paragraph  IV  of 
said  libel,  and  allege  that  Case  Construction  Company 
properly,  efficiently,  in  a  careful  manner  and  in  full  com- 
pliance with  its  engagement,  safely  towed  and  safely 
moored  Barge  No.  4414.  [12] 
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V. 
Deny  generally  and  specifically,  each  and  every,  the 
allegations  contained  in  paragraph  V  of  said  libel,  and 
allege  that  the  facts  and  circumstances  of  the  occurrences 
of  March  31  and  April  1,  1945  as  purported  and  at- 
tempted to  be  alleged  in  paragraph  V  of  said  libel  are 
incorrect  and  untrue,  and  that  the  true  facts  and  circum- 
stances are  as  follows,    to  wit: 

On  March  31,  1945  at  Catalina  Island,  California,  libel- 
ant, through  its  authorized  agents  and  employees,  deliv- 
ered Barge  No.  4414  fully  loaded  with  rock  to  the  Tug 
''Rocona"  for  the  purpose  of  towing  said  barge  to  Los 
Angeles  Harbor.     Said  barge  had  been  loaded  previously 
with  said   rock,   by  libelant,   in  an   improper  and  unsafe 
manner  and  when  said  barge  was  delivered  to  the  Tug 
"Rocona"  for  said  towing  purposes  it  was  not  in  a  safe, 
sound,   or  seaworthy  condition  in  that   it  was  heavy  by 
the  stern  with  approximately  two  to  three  feet  of  free- 
board at  the  bow,  and  six  to  eight  inches  of  freeboard 
at  the  stern.     Nevertheless,  the  Tug  "Rocona,"  through 
her  master,  undertook  to  and  did  tow  Barge  No.  4414 
from   Catalina   Island,   California  to  Los   Angeles,   Cali- 
fornia without  untoward  event.      At  about  the  hour  of 
12:00  midnight,   March  31-April   1,   1945  the  Tug  "Ro- 
cona,"  through  her  master  and  crew,  caused  said  Barge 
No.  4414  to  be  moored  at  Los  Angeles  Harbor,  California, 
in   a   safe,   proper   and   seamanlike   manner   to   a  certain 
mooring  block  or  float  provided  by  and  the  property  of 
the  libelant.     Having  completed  her  towing  engagement 
safely   and   properly   and   having   moored   the   tow    (said 
Barge  No.  4414)   said  Tug  "Rocona"  departed.     At  the 
time   of   and   during   the   mooring   of   said   barge   to   the 
mooring  facility  provided  for  the  purpose  by  libelant,  said 
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mooring  facility  appeared  proper,  safe  and  useful  for  its 
intended  purpose.  At  a  time  precisely  unknown  to  these 
answering  parties,  but  subsequent  to  the  completion  of 
the  mooring  of  said  barge  as  aforesaid,  certain  damage 
occurred  to  the  bottom  of  said  Barge  No.  4414,  in  that 
planks  Nos.  22  and  23  were  stove  in  at  a  point  [13] 
approximately  20  feet  aft  of  the  forward  rake,  and  ap- 
proximately five  feet  inboard  from  the  starboard  side. 
These  answering  parties  are  informed  and  believe,  and 
upon  such  information  and  belief  allege  that  the  cause 
of  said  injury  as  aforesaid  to  Barge  No.  4414  was  caused 
and  occurred  by  virtue  of  the  ebb  and  flow,  rise  and  fall 
of  the  sea  lifting  or  impelling  the  said  Barge  No.  4414 
up,  over  and  upon  the  "U"  bolt  affixed  to  and  part  and 
parcel  of  the  said  mooring  facility.  Said  mooring  facility 
was  anchored  to  the  floor  of  Los  Angeles  Harbor  by  an 
anchor  chain  that  was  too  short,  and  by  reason  of  that 
condition  the  floating  portion  of  said  mooring  was,  at 
times  of  high  or  medium  tide,  submerged  or  partially 
submerged,  thus  making  it  inevitable  that  a  heavy  laden 
craft  moored  thereto  would  during  time  of  high  or 
medium  tide  be  hoisted  or  impelled  upon  and  over  and  on 
top  of  the  floating  portion  of  said  mooring. 

VI. 

Answering  the  allegations  contained  in  paragraph  VI 
of  said  libel,  these  answering  parties  allege  that  they  or 
either  of  them  do  not  have  sufficient  information  or  belief 
with  which  to  answer  the  allegations  contained  in  said 
paragraph  VI,  and  basing  their  denial  on  said  lack  of 
information  and  belief,  deny  generally  and  specifically, 
each  and  every,  the  allegations  contained  in  said  para- 
graph VI. 
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VII. 
Deny  generally  and  specifically,  each  and  every,  the 
allegations  contained  in  paragraph  VII  of  said  libel,  ex- 
cept that  these  answering  parties  admit  the  jurisdiction 
in  Admiralty  and  Maritime  matters  of  this  Honorable 
Court. 

For  Answer  to  Libelant's  Further,  Separate,  Distinct 
and  Second  Cause  of  Action,  these  Answering  Parties 
Admit,  Deny  and  Allege:   [14] 

I. 

Answering  the  paragraphs  of  said  libel  incorporated  in 
said  alleged  second  cause  of  action  by  paragraphs  VIII 
and  X  of  said  libel  these  answering  parties  repeat,  reiterate 
and  incorporate  herein  by  reference,  the  same  as  though 
specifically  set  forth,  paragraphs  I,  II,  III,  IV,  V  and  VI 
of  this  their  answer  to  said  libel. 

II. 

Admit  the  allegations  set  forth  and  contained  in  para- 
graph IX  of  said  libel,  and  in  that  connection  allege  that 
Case  Construction  Company,  its  agents,  employees  and 
servants,  and  the  Tug  "Rocona,"  her  master  and  crew,  in 
every  respect  did  use  due  and  proper  care  and  caution  both 
in  the  towing  and  the  mooring  of  said  Barge  No.  4414, 
and  they  and  each  of  them  did  use,  exercise  and  perform 
due  and  proper  seamanship  in  same. 

III. 

Deny  generally  and  specifically,  each  and  every,  the  al- 
legations contained  and  set  forth  in  paragraph  XI  of  said 
libel. 
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As  and  for  a  First,  Separate  and  Distinct  Defense  to 
Said  Libel,  These  Answering  Parties  Allege: 

I. 

Libelant's  first  alleged  cause  of  action  set  forth  in 
paragraphs  I  to  VII,  both  inclusive,  of  said  Hbel,  do  not 
nor  do  any  of  them,  nor  do  any  of  the  allegations  therein 
contained  state  facts  sufficient  to  constitute  a  cause  of 
action  against  these  answering  parties,  or  any  of  them. 

As  and  for  a  Second,  Separate  and  Distinct  Defense  to 
Said  Libel,  These  Answering  Parties  Allege: 

I. 

The  facts  and  circumstances  of  the  incident  and  oc- 
currence referred  to  in  said  libel  and  in  both  of  the 
alleged  causes  of  action  [15]  therein  set  forth,  together 
with  the  damage,  loss  or  injury,  if  any,  therein  complained 
of,  were  and  each  of  them  was  proximately  and  directly 
caused  and  contributed  to  by  the  negligence,  fault  and 
unlawful  conduct  of  the  libelant  through  its  agents,  ser- 
vants and  employees,  with  particular  reference  and  respect 
to  the  improper  manner,  method  and  condition  of  loading 
said  Barge  No.  4414,  and  in  providing,  furnishing  and 
maintaining  an  improper,  unsafe  and  dangerous  mooring 
facility,  all  as  more  specifically  alleged  and  specified  in 
and  by  the  affirmative  allegations  hereinabove  in  this  an- 
swer set  forth,  and  all  of  which  affirmative  allegations  are 
herein  and  hereby  repeated,  reiterated,  realleged  and  in- 
corporated herein  the  same  as  though  specifically  set  forth 
herein. 

Wherefore,  these  answering  parties  pray  that  libelant 
take  nothing  by  reason  of  this  cause,  that  they  and  each 
of   them   go   hence   with   judgment   and   decree   for  their 
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necessary  costs,  for  restitution  of  the  vessel  Tug  "Ro- 
cona,"  and  for  such  other  and  further  relief  as  to  this 
Honorable  Court  may  seem  meet  and  proper. 

HILL,  MORGAN  &  FARRER 
By  William  S.  Scully 
Proctors  for  Respondent  and  Claimant. 
[Verified.] 

[Endorsed]  :    Filed  Jun.  20,  1947.     Edmund  L.  Smith, 
Clerk.  [16] 


[Title  of  District  Court  and  Cause] 

PRETRIAL  STIPULATION 

The  parties  hereto,  by  their  respective  proctors,  in  or- 
der to  shorten  and  simplify  the  trial  of  the  above  matter 
and  to  supply  deficiencies  in  proof  by  any  party  upon 
factual  issues  concerning  which  evidence  is  not  produced 
at  the  trial,  do  hereby  make  and  enter  into  the  following 
stipulation : 

It  Is  Stipulated  and  Agreed  that  except  as  the  Court 
may  find  to  the  contrary  from  evidence  adduced  at  the 
trial,  the  following  facts  are  true: 

FACTS 

1.  Libelant,  a  corporation,  was  engaged  in  the  busi- 
ness of  constructing  the  Terminal  Island  Mole  in  Los 
Angeles  Harbor;  in  furtherance  of  said  operation,  its 
Barge  :#:4414  [17]  was  being  used  for  transportation  of 
rock  from  a  quarry  at  Catalina  Island  to  said  job.  Barge 
:^4414  is  an  unpowered  barge,  119.7  feet  in  length,  39.5 
feet  in  beam,  owned  by  libelant. 
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2.  Respondent,  Johnson  Western  Company,  a  corpo- 
ration, is  the  successor  to  the  rights  and  Habihties  of  the 
Case  Construction  Company,  a  partnership;  the  respond- 
ent, Tug  Rocona,  was  at  all  times  material  to  this  case, 
a  tug  65.8  feet  in  length,  18.2  feet  in  beam,  powered  by 
a  275  horsepower  diesel  engine,  engaged  in  the  commer- 
cial tow  boat  business,  owned  by  the  Case-Connolly  Com- 
pany, a  corporation;  at  said  times,  said  Tug  Rocona  was 
operated  and  managed  by  the  Case  Construction  Company, 
and  manned  by  agents,  servants  and  employees  of  said 
Case  Construction  Company  who  were  acting  within  the 
scope  of  their  employment  as  such  agents,  servants  and 
employees.  Due  and  proper  claim  to  the  Tug  Rocona  was 
filed  in  this  action  by  and  on  behalf  of  the  Case-Con- 
nolly Company,  a  corporation,  and  said  corporation  is  the 
claimant  herein. 

3.  On  March  31,  1945,  said  Tug  Rocona  was  operat- 
ing under  a  contract  of  hire  whereby  for  a  consideration, 
said  tug  fully  maintained,  manned  and  equipped  by  Case 
Construction  Company  was  to  tow  libelant's  barges  from 
Catalina  Island  to  Los  Angeles  Harbor. 

4.  On  March  31,  1945,  at  approximately  1:30  P.  M. 
pursuant  to  said  contract,  the  Tug  Rocona  commenced  to 
tow  Barge  ^4414  and  another  barge  from  Catalina  Island 
to  Los  Angeles  Harbor.  Said  barge  had  been  loaded  by 
employees  of  libelant  with  879  tons  of  rock.  Respondents 
allege  [18]  and  libelant  denies,  that  said  barge  was  neg- 
ligently loaded  in  that  it  had  two  to  three  feet  of  free- 
board at  the  bow  and  six  inches  to  eight  inches  of  free- 
board at  the  stern.  No  employee  of  libelant  was  on  either 
said  barges  or  on  said  tug  during  said  towing.  The 
channel  crossing  was  without  incident. 

5.  At  approximately  11:30  P.  M.  on  said  date  said 
tug  and  said  barges  arrived  off  the  harbor  entrance,  the 
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sea  towing  line  was  shortened,  the  other  barge  was  turned 
over  to  the  tug  Dispatch  #2  and  the  Rocona  thereupon 
towed  Barge  #4414  to  a  certain  mooring  float,  provided 
by  libelant  for  mooring  said  rock  barges  in  the  outer 
harbor  until  their  cargoes  could  be  unloaded.  The  exact 
time  of  said  mooring,  as  well  as  what  occurred  when  the 
crew  of  the  Tug  Rocona  moored  said  barge  is  in  dispute. 
Libelant  alleges  and  respondents  deny  that  said  mooring 
was  negligently  performed  by  said  crew. 

6.  Respondents  allege,  and  libelant  denies,  that  said 
mooring  float  was  negligently  maintained  by  libelant. 
Said  float  is  of  wood,  approximately  ten  feet  square, 
about  four  feet  in  thickness.  At  the  center  of  the  under- 
side of  said  float  is  a  large  "U"  bolt  of  1>^  inch  diameter 
iron  which  projects  eight  or  ten  inches  from  the  surface 
and  to  which  is  attached  an  anchor  chain  leading  to  a 
15  or  20  ton  granite  boulder  which  rests  on  the  bottom. 
On  the  topside  of  the  float,  to  a  similar  "U"  bolt  is 
attached  a  mooring  pendant  in  the  free  end  of  which  an 
eye  is  woven. 

7.  At  the  time  of  mooring  said  barge,  the  wind  was 
[19]  negligible.  Ordinarly  currents  and  surges  of  the 
outer  harbor  were  present.  The  state  of  the  tide  at  times 
material  to  this  action  was  as  recorded  by  the  United 
States  Coast  and  Geodetic  Survey,  the  official  records  of 
which  will  be  offered  in  evidence  at   the  trial. 

8.  Subsequent  to  the  mooring  of  Barge  :#:4414,  she 
was  discovered  to  be  listing  and  dumping  part  of  her  load 
of  rock.  To  prevent  the  barge  from  sinking  with  her 
load  of  rock,  808.86  tons  of  rock  was  intentionally 
dumped  overboard  in  the  outerharbor  by  libelant.  On 
the  following  day  said  barge  was  capsized  and  it  was 
found  that  a  hole  approximately  the  size  and  shape  of 
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one   of   the    *'U"    bolts   on   the    float   had   been   punched 
through  her  bottom. 

ISSUES 
Libelant  states  the  issues  of  fact  as  follows : 


1.  In  the  first  cause  of  action  (based  upon  an  alleged 
liability  of  respondents  as  bailees)  : 

a)  Was  Barge  ^4414  delivered  to  respondents  in 
good  condition  and 

b)  Redelivered  in  the  like  good  condition? 

2.  In  the  second  cause  of  action  (based  upon  alleged 
negligence) : 

a)  Was  the  barge  properly  loaded  by  libelant  at 
Catalina  Island,  if  not  is  there  any  proximate 
causation  between  said  manner  of  loading  and  the 
subsequent  damage  to  said  barge? 

b)  Was  the  said  barge  properly  moored  by  respond- 
ents and  if  not  was  the  damage  proximately 
caused  thereby? 

c)  Was  the  mooring  float  properly  maintained  by 
libelant  and  if  not  was  the  damage  to  the  barge 
proximately  caused  thereby?  [20] 

The  issues  of  law  involved  are: 

1.  In  the  first  cause  of  action: 

a)  Is  the  legal  relationship  of  the  parties  that  of 
bailor-bailee  ? 

b)  Do  respondents  have  the  burden  of  showing  that 
the  damage  to  the  barge  was  caused  under  cir- 
cumstances in  which  respondents  were  without 
fault? 

2.  In  the  second  cause  of  action: 

a)  Were  respondents  at  fault? 

b)  Was  libelant  at  fault? 
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3.     The  Court  can  find  that  this  damage  was  due  to 

a)  Sole  fault  of  respondents 

b)  Mutual  fault 

c)  No  fault  of  respondents.    (This  finding  would  in- 
clude a  finding  of  unavoidable  accident.) 

Respondent  and  claimant  state  the  issues  as  follows: 
The  basic  and  principal  issue  of  fact  for  decision  by 
the  Court  is  whether  or  not  respondents  are  chargeable 
with  actionable  negligence  under  all  of  the  facts  and  cir- 
cumstances. Further,  whether,  under  all  of  the  facts  and 
circumstances  of  the  case  libelant  is  chargeable  with  neg- 
ligence proximately  causing  or  contributing  to  the  dam- 
ages sustained  by  Barge  i;^4414. 

It  Is  Further  Stipulated  and  Agreed  that  in  the  event 
of  a  finding  of  sole  fault  of  respondents  or  a  finding  of 
mutual  fault,  that  this  Court  may  enter  an  Interlocutory 
Decree  and  Order  of  Reference  to  a  special  Master  to 
ascertain  damages  sustained  by  libelant.  In  the  event  of 
a  finding  that  respondents  were  without  fault  or  that  the 
damage  was  due  to  unavoidable  accident,  this  Court's 
decree  may  be  for  dismissal  of  the  libel.  [21] 

Dated  at  Los  Angeles,  California,  this  12  day  of  De- 
cember, 1947. 

McCUTCHEN,  THOMAS,   MATTHEW, 

GRIFFITHS  &  GREENE 
HAROLD  A.  BLACK 
GEORGE  E.  TONER 

Proctors  for  Libelant 
HILL,  MORGAN  &  FARRER 
WILLIAM  S.  SCULLY 

Proctors  for  Respondents  and  Claimant 

[Endorsed]  :    Filed  Dec.  12,  1947.    Edmund  L.  Smith, 
Clerk.   [22] 
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[Title  of  District  Court  and  Cause] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

The  above  entitled  case  came  on  regularly  for  trial  on 
December  16,  1947,  before  the  Honorable  Campbell  E. 
Beaumont,  United  States  District  Judge.  Messrs.  Mc- 
Cutchen,  Thomas,  Matthew,  Griffiths  &  Greene  by  George 
E.  Toner,  Esq.  appeared  for  libelant  and  Messrs.  Hill, 
Morgan  and  Farrer  by  William  S.  Scully,  Esq.  appeared 
for  respondents  and  claimants.  The  case  was  submitted 
on  the  pleadings,  oral  testimony  and  exhibits  offered  in 
evidence  in  connection  therewith  and  on  oral  argument  of 
counsel.  The  Court  having  been  fully  advised  in  the 
premises  and  having  delivered  its  [23]  oral  opinion,  now 
makes  the  following  findings  of  fact  and  conclusions 
of  law: 

FINDINGS  OF  FACT 

I. 

The  Court  finds  that  libelant,  at  the  times  mentioned  in 
the  libel,  owned  an  unpowered  barge  designated  as  Barge 
4414,  119.7  feet  in  length,  39.5  feet  in  beam,  used  for 
transporting  rock  from  Catalina  Island  to  the  Terminal 
Island  mole  in  Los  Angeles  Harbor,  in  furtherance  of 
libelant's  business  in  the  construction  of  said  mole. 

II. 

The  Court  finds  that  respondent  Johnson  Western 
Company,  a  corporation,  is  the  successor  to  the  rights 
and  liabilities  of  the  Case  Construction  Company,  a  part- 
nership; that  at  the  times  mentioned  in  said  libel,  the 
Case  Construction  Company,  by  its  agents,  servants  and 
employees  manned  and  operated  respondent  tugboat  Ro- 
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cona;  that  claimant  Case  Connolly  Company,  a  corpora- 
tion, owned  said  respondent  tugboat  Rocona;  that  said 
respondent  tugboat  Rocona  was  a  vessel  65.8  feet  in 
length,  18.2  feet  in  beam,  powered  by  a  275  horsepower 
diesel  engine,  engaged  in  the  commercial  towing  business. 

III. 

The  Court  finds  that  at  the  times  mentioned  in  the 
libel  respondent  tug  Rocona  was  operating  under  a  con- 
tract of  hire  whereby  for  a  consideration,  said  tug  fully 
manned,  maintained  and  equipped  by  Case  Construction 
Company  was  to  tow  and  did  tow  libelant's  barges,  in- 
cluding Barge  4414  from  Catalina  Island  to  Los  Angeles 
Harbor. 

IV. 

The  Court  finds  that  on  April  1,  1945  said  Barge  4414 
was  holed  and  damaged  while  it  was  being  moored  by 
respondent  tub  Rocona  [24]  at  a  certain  mooring  float  in 
Los  Angeles  Harbor. 

V. 

The  Court  finds  that  the  facts  pertinent  to  said  dam- 
age are  as  follows: 

On  March  31,  1945,  at  approximately  1:30  P.  M., 
pursuant  to  said  contract,  respondent  tug  Rocona  took 
Barge  4414  in  tow  at  Catalina  Island.  At  said  time  said 
barge  was  in  seaworthy  condition,  loaded  with  879  tons 
of  rock,  and  that  as  loaded,  said  barge  had  a  draft  of 
approximately  nine  feet;  that  the  gross  tonnage  of  said 
barge  and  cargo  was  approximately   1200  tons. 


Guy  F.  Atkinson  Company  23 

Said  barge  was  towed  tandem  with  another  barge 
across  the  CataHna  Channel  without  incident.  Said  tug 
and  tow  arrived  at  the  Los  Angeles  breakwater  entrance 
at  approximately  11:30  p.  m.,  and  entered  the  harbor; 
respondent  tug  Rocona  thereafter  delivered  the  other 
barge  to  the  tug  Dispatch  for  mooring,  placed  a  crew 
member  aboard  the  Barge  4414  for  the  purpose  of  moor- 
ing said  barge  to  a  mooring  float  provided  by  libelant. 
S^aid  mooring  float  consisted  of  a  solid  wooden  block  ap-^ 
proximately  ten  feet  square  by  four  feet  thick.  To  the 
top  surface  of  said  float  was  afiixed  a  large  '*U"  bolt 
about  ten  inches  high,  made  of  1>4''  iron  to  which  was 
attached  a  mooring  pendant  or  steel  cable  approximately 
forty  feet  in  length  into  the  loose  end  of  which  an  eye 
was  spliced;  a  chain,  approximately  seventy-five  feet  in 
length  led  from  a  similar  "U"  bolt  in  the  under  surface 
of  the  float  to  an  anchor.  Respondent  tug  Rocona  towed 
said  barge  at  a  slow  speed  toward  said  float  until  it  was 
within  a  distance  of  approximately  100  feet  of  said  float 
when  the  tug's  engine  was  shut  oft".  The  barge's  memen- 
tum  carried  it  slowly  forward  into  and  over  said  moor- 
ing float.  Just  before  the  forward  rake  of  the  barge 
passed  over  the  float,  the  crew  member  of  respondent  tug 
Recona  who  had  been  transferred  to  the  barge,  picked 
up  the  mooring  pendant  with  a  boathook,  placed  [25]  it 
over  the  forward  starboard  Samson  post  of  the  barge, 
released  the  towing  bridle  and  returned  to  the  tug  which 
had  meanwhile  backed  down  to  the  barge.  The  tug  took 
no  steps  to  stop  the  barge.    The  barge  continued  its  for- 
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ward  motion,  overriding  the  mooring  float  until  the  moor- 
ing pendant  and  anchor  chain  became  taut.  As  the  barge 
was  stopped,  the  "U"  bolt  of  the  mooring  float  was  driven 
through  the  bottom  four-inch  planking  of  the  barge,  caus- 
ing a  hole  approximately  the  size  and  shape  of  the  '*U" 
bolt,  at  a  point  about  forty  feet  from  the  starboard  for- 
ward Samson  post,  measured  along  the  rake  and  bottom 
of  the  barge.  The  barge  began  to  take  water  and  within 
an  hour  was  discovered  to  be  in  a  sinking  condition.  A 
large  portion  of  the  cargo  of  rock  was  lost  as  the  result 
of  the  partial  capsizing  of  said  barge. 

VI. 

The  Court  finds  that  in  view  of  these  facts  the  crew 
of  respondent  tug  Rocona  was  negligent  in  the  following 
respects : 

a)  Respondent  tug  Rocona  was  improperly  and  neg- 
ligently maneuvered  so  as  to  cause  Barge  4414  to 
override  the  said  mooring  float. 

b)  Respondent  tug  Rocona  approached  said  float  with 
Barge  4414  in  tow  at  an  excessive  and  negligent 
speed  under  the  circumstances  then  and  there  pre- 
vailing. 

c)  Respondent  tug  Rocona  negligently  failed  to  stop 
the  forward  motion  of  Barge  4414  upon  reaching 
said  mooring  float. 

d)  Respondent  tug  Rocona  negligently  and  carelessly 
moored  Barge  4414  in  that  during  said  mooring  said 
barge  was  allowed  to  override  said  mooring  float. 

e)  Respondent  tug  Rocona  failed  to  take  reasonable 
steps  to  avoid  causing  said  Barge  4414  to  override 
the  said  [26]  mooring  float. 
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VIL 

The  Court  finds  that  the  damage  to  Barge  4414  was 
caused  solely  and  proximately  by  negligence  of  said  tug 
Rocona. 

VIII. 

The  Court  finds  that  the  testimony  of  the  witnesses  of 
respondents  and  claimant  that  they  moored  said  barge 
properly  is  not  convincing  and  cannot  be  accepted. 

IX. 

The  Court  finds  that  respondent  tug  Rocona  was  solely 
at  fault  in  the  particulars  set  forth  herein,  and  that  the 
resulting  damage  to  Barge  4414  and  loss  of  its  cargo 
was  caused  solely  by  the  said  negligence  of  said  respondent 
tug  Rocona. 

X. 

The  Court  finds  that  it  is  not  true  that  libelant  was 
negligent  in  respect  to  the  manner,  method  or  condition 
of  loading  of  said  Barge  4414  or  in  providing,  furnishing 
or  maintaining  said  mooring  float  or  in  any  other  respect 
alleged  in  the  answer  to  the  libel  or  in  any  other  respect 
or  at  all. 

XI. 

The  Court  finds  that  all  allegations  of  the  answer  which 
are  inconsistent  with  the  foregoing  findings  of  fact  are 
untrue. 
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CONCLUSIONS  OF  LAW 

And  as  conclusions  of  law  from  the  foregoing  facts,  the 
Court  finds: 

I. 

That  neither  Barge  4414  nor  said  libelant  or  either  of 
them  committed  any  fault  or  negligence  in  the  premises. 

IL 

That  respondent  tug  Rocona  was  negligent  and  in  sole 
fault   [27]   in  the  premises. 

in. 

That  the  damage  to  Barge  4414  was  proximately  caused 
solely  by  the  negligence  and  fault  of  respondent  tug 
Rocona. 

IV. 

That  respondent  Johnson  Western  Company  is  liable  to 
libelant  for  the  fault  and  negligence  of  the  respondent  tug 
Rocona. 

V. 

That  libelant  Guy  F.  Atkinson  Company  is  entitled  to 
recover  from  respondent  tug  Rocona  and  respondent 
Johnson  Western  Company  all  losses  and  damage  sus- 
tained by  said  libelant  in  the  premises  as  aforesaid  to- 
gether with  interest  and  costs. 

Dated  Feb.  10,  1948. 

C.  E.  BEAUMONT 

United  States  District  Judge 

Approved  as  to  form.  Hill,  Morgan  &  Farrer,  by 
William  S.  Scully,  Proctors  for  Respondents  and 
Claimant. 

[Endorsed]:  Filed  Feb.  10.  1948.  Edmund  L.  Smith, 
Clerk.  [28] 
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In  the  United  States  District  Court 

Southern  District  of  CaHfornia 

Central  Division 

In  Admiralty     No.  6936-B 

GUY  F.  ATKINSON  COMPANY,  a  corporation, 

Libelant, 
vs. 

The  Tug  ROCONA,  Her  Engines,  Tackle,  Apparel  and 
Furniture,  JOHNSON  WESTERN  COMPANY,  a 
corporation, 

Respondents, 
and 

CASE  CONNOLLY  COMPANY,  a  corporation. 

Claimant. 

INTERLOCUTORY  DECREE  AND  ORDER  OF 
REFERENCE 

By  reason  of  the  law  and  the  findings  of  fact  on  file 
herein. 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed  that  the 
damage  to  Barge  4414  which  occurred  in  Los  Angeles 
Harbor  on  April  1,  1945,  referred  to  in  the  pleadings  and 
the  findings  of  fact  and  conclusions  of  law  herein,  and 
the  losses  and  damages  resulting  therefrom  were  caused 
through  the  sole  fault  of  respondent  tug  Rocona  and  of 
those  in  charge  of  her  navigation  and, 

It  Is  Further  Ordered,  Adjudged  and  Decreed  that 
libelant,  Guy  F.  Atkinson  Company,  do  have  and  recover 
from  the  respondent  [29]  tug  Rocona  and  from  respond- 
ent Johnson  Western  Company,  the  full  amount  of  the 
losses  and  damages  sustained  by  said  libelant,  together 
with  interest  and  costs;  and 
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It  Is  Further  Ordered,  Adjudged  and  Decreed  that  this 
cause  be  and  it  is  hereby  referred  to  Howard  V.  Calverley, 
Esq.,  United  States  Commissioner  as  special  master,  to 
ascertain  the  damages  sustained  by  said  Hbelant  and  to 
make  findings  and  report  his  conclusions  thereon  to  this 
court  with  all  convenient  speed. 

Dated  this   10th  day  of  February,   1948. 

C  E.  BEAUMONT 

United  States  District  Judge 

Approved  as  to  form.  Hill,  Morgan  &  Farrer,  by 
William  S.  Scully,  Proctors  for  Respondents  and 
Claimant. 

Judgment  entered  Feb.  10,  1948.  Docketed  Feb.  10, 
1948.  Book  48,  page  453.  Edmund  L.  Smith,  Clerk; 
by  E.  M.  Enstrom,  Jr.,  Deputy. 

[Endorsed]  :  Filed  Feb.  10,  1948.  Edmund  L.  Smith, 
Clerk.  [30] 
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NOTICE  OF  APPEAL 

To  Guy  F.  Atkinson  Company,  a  corporation.  Libelant, 
and  to  Messrs.  McCutchen,  Thomas,  Matthew,  Grif- 
fiths and  Greene,  Harold  A.  Black,  and  George  E. 
Toner,  Esquires,  Its  Attorneys: 

You  and  Each  of  You  Will  Please  Take  Notice:  The 
Tug  Rocona,  etc.,  and  Johnson  Western  Company,  a  cor- 
poration, respondents,  and  Case  Connolly  Company,  a  cor- 
poration, claimant,  in  the  above  entitled  cause  hereby  ap- 
peal to  the  next  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  held  at  San  Francisco,  Cali- 
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fornia,  from  the  Interlocutory  Decree  and  Order  of  Refer- 
ence of  this  Court  entered  herein  on  the  10th  day  of  Feb- 
ruary, 1948,  and  [31]  from  each  and  every  part  of  said 
Decree. 

Dated  at  Los  Angeles,  California,  February  18,  1948. 

HILL,  MORGAN  &  FARRER 
By  William  S.  Scully 
Proctors  for  Respondents  and  Claimant 

[Endorsed]  :  Filed  &  mid.  copy  to  Geo.  E.  Toner, 
Atty.  for  Libelant,  Feb.  20,  1948.  Edmund  L.  Smith, 
Clerk.  [32] 


[Title  of  District  Court  and  Cause] 

PETITION  FOR  APPEAL 

To  the  Honorable  Campbell  E.  Beaumont,  Judge  of  the 
United   States  District  Court,   Southern  District  of 
California,  Central  Division: 
Petitioners,  the  Tug  Rocona,  Johnson  Western   Com- 
pany,   a    corporation,    respondents,    and    Case    Connolly 
Company,  a  corporation,  claimant,  pray  that  they  may  be 
permitted  to  take  an  appeal  from  the  Interlocutory  De- 
cree  and    Order   of    Reference   entered    in   this   case   on 
February   10,    1948,  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  for  the  reasons  specified 
in  the  Assignment  of  Errors  which  is  filed  herewith. 

Dated  at  Los  Angeles,  California,  February  16,  1948. 

HILL,  MORGAN  &  FARRER 
By  William  S.  Scully 
Proctors  for  Respondents  and  Claimant 

[Endorsed]  :    Filed  Feb.  18,  1948.    Edmund  L.  Smith, 
Clerk.  [33] 
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[Title  of  District  Court  and  Cause] 

ORDER  ALLOWING  APPEAL 

Upon  reading  the  Petition  for  Appeal  of  the  Tig 
Rocona  and  Johnson  Western  Company,  Respondents, 
and  Case  Connolly  Company,  a  corporation,  Claimant, 
herein,  for  an  appeal  from  the  Interlocutory  Decree  and 
Order  of  Reference  entered  in  this  case  on  February  10, 
1948,  and  from  the  whole  thereof,  and  on  consideration 
of  the  Assignment  of  Errors  filed  herewith,  and  upon 
consideration  of  the  Stipulation  re:  Stay  of  Proceedings 
and  Security  for  Costs  on  Appeal,  and  Good  Cause  Ap- 
pearing Therefor: 

It  Is  Ordered,  that  the  appeal  herein  be  allowed  as 
prayed  for,  and 

It  Is  Further  Ordered,  that  all  further  proceedings  in 
this  [34]  Court,  including  but  not  limited  to  the  refer- 
ence to  Howard  V.  Calverley,  Esquire,  United  States 
Commissioner  and  Special  Master,  ordered  by  the  Inter- 
locutory Decree  and  Order  for  such  reference,  be  and 
they  are  hereby  stayed  pending  final  disposition  of  the 
said  appeal  herein  allowed,  and 

It  Is  Further  Ordered,  that  a  transcript  of  the  record, 
testimony,  exhibits  and  all  proceedings  herein  be  forth- 
with sent  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and 

It  Is  Further  Ordered,  that  no  bond  for  costs,  or  other 
security  on  appeal,  is  required  of  respondents  and  claimant. 

Dated  February  17,  1948. 

C.   E.   BEAUMONT 

United  States  District  Judge 

[Endorsed]:  Filed  Feb.  18,  1948.  Edmund  L.  Smith, 
Clerk.  [35] 
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[Title  of  District  Court  and  Cause] 

ASSIGNMENT  OF  ERRORS 

The  Tug  Rocona,  etc.,  Johnson  Western  Company,  a 
corporation,  and  Case  Connolly  Company,  a  corporation, 
respondents  and  claimant  herein,  assign  the  following  er- 
rors in  these  proceedings: 

1.  The  District  Court  erred  in  rendering  a  decree  for 
libelant  in  any  particular,  or  at  all. 

2.  The  District  Court  erred  in  holding  that  respond- 
ent, the  Tug  Rocona,  was  improperly  and  negligently  navi- 
gated, maneuvered  or  operated,  so  as  to  cause  Barge  4414 
to  override  the  mooring  float. 

3.  The  District  Court  erred  in  holding  that  respond- 
ent. Tug  Rocona,  approached  the  float  with  Barge  4414 
in  tow  at  an  excessive  and  negligent  speed  under  the  cir- 
cumstances then  and  there  [36]  prevailing. 

4.  The  District  Court  erred  in  finding  that  respond- 
ent, Tug  Rocona,  negligently  failed  to  stop  the  forward 
motion  of  Barge  4414  upon  reaching  the  mooring  float. 

5.  The  District  Court  erred  in  finding  that  the  re- 
spondent. Tug  Rocona,  negligently  and  carelessly  moored 
Barge  4414,  in  that  during  said  mooring  said  Barge  was 
allowed  to  override  said  mooring  float. 

6.  The  District  Court  erred  in  finding  that  the  respond- 
ent. Tug  Rocona,  failed  to  take  reasonable  steps  to  avoid 
causing  Barge  4414  to  override  the  said  mooring  float. 

7.  The  District  Court  erred  in  finding  that  the  dam- 
age to  Barge  4414  was  caused  solely,  proximately,  or  at 
all,  by  negligence  of  the  Tug  Rocona,  her  master,  agents, 
or  employees. 
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8.  The  District  Court  erred  in  finding  that  the  loss 
of  the  cargo  of  Barge  4414  and  the  damage  to  Barge 
4414  were  caused  solely,  or  at  all,  by  the  negligence  of 
respondent,  Tug  Rocona. 

9.  The  District  Court  erred  in  failing  to  find  that 
libelant  was  negligent  in  respect  to  the  manner,  method 
and  condition  of  loading  Barge  4414,  and  in  failing  to 
find  that  libelant  was  negligent  in  providing,  furnishing, 
and  maintaining  the  mooring  float,  all  as  alleged  in  the 
Answer  to  Libel  filed  by  respondents  and  claimant. 

10.  The  District  Court  erred  in  holding  that  Barge 
4414  was  not  moored  safely  and  properly  by  respondents. 

11.  The  District  Court  erred  in  holding  that  Barge 
4414  sustained  damage  to  her  hull  during  the  time  said 
Barge  was  in  custody  of  respondents,  and  prior  to  the 
completion  of  delivery  of  said  Barge  to  the  mooring  float 
furnished  and  maintained  by  libelant. 

12.  The  District  Court  erred  in  holding  that  Barge 
4414  sustained  damage  prior  to  the  time  respondent,  Tug 
Rocona,  departed  from  the  scene  of  the  mooring.    [2>7} 

13.  The  District  Court  erred  in  failing  to  find  that 
the  anchor  chain  attached  to  the  mooring  float  was  too 
short  to  constitute  a  safe  and  proper  mooring  facility. 

14.  The  District  Court  erred  in  presuming  and  in- 
ferring that  respondents  were  negligent  and  through  such 
negligence  caused  damage  to  Barge  4414,  upon  the  basis 
of  the  speculation,  conjecture  and  inference,  which  was 
not  proven,  that  the  said  Barge  4414  sustained  such 
damage  prior  to  the  time  the  respondent,  Tug  Rocona, 
departed  from  the  scene  of  the  mooring. 

15.  The  District  Court  erred  in  placing  the  burden  of 
proof  upon   respondents  and  claimant  to  show   that  re- 
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spondents    were    not    negligent    in    towing    and    mooring 
Barge  4414. 

16.  The  District  Court  erred  in  failing  and  refusing 
to  accept  the  testimony  of  witnesses  for  respondents  and 
claimant. 

17.  The  District  Court  erred  in  applying  the  presump- 
tion of  prima  facie  negligence  against  respondents  and 
claimant  upon  proof  of  circumstances  by  libelant. 

18.  The  District  Court  erred  in  holding  respondents 
to  have  been  negligent  in  the  mooring  of  Barge  4414  and 
in  holding  that  said  respondents  caused  damage  to  said 
Barge,  by  basing  said  holdings  and  findings  upon  specula- 
tion and  conjecture. 

19.  The  District  Court  erred  in  holding  that  the  mo- 
mentum of  Barge  4414  at  time  of  mooring  carried  it 
slowly   forward  into  and  over  the  mooring  float. 

20.  The  District  Court  erred  in  finding  that  Barge 
4414  began  to  take  water  and  within  an  hour  after  moor- 
ing was  discovered  to  be  in  a  sinking  condition. 

21.  The  District  Court  erred  in  finding  that  all  the 
allegations  of  the  Answer  filed  by  respondents  and  claim- 
ant which  are  inconsistent  with  the  findings  of  fact 
made  and  entered  by  the  District  Court,  are  untrue. 

22.  The  District  Court  erred  in  holding  that  neither 
[38]  Barge  4414  nor  libelant,  or  either  of  them,  com- 
mitted any  fault  or  negligence  in  respect  to  the  matters 
and  things  alleged  in  the  Libel. 

23.  The  District  Court  erred  in  holding  that  respond- 
ent. Tug  Rocona,  was  negligent  and  in  sole  fault  in  the 
premises. 

24.  The  District  Court  erred  in  holding  that  the  dam- 
age to  Barge  4414  was  proximately  caused  solely  by  the 
negligence  and  fault  of  respondent,  Tug  Rocona. 
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25.  The  District  Court  erred  in  holding  that  Guy  F. 
Atkinson  Company  is  entitled  to  recover  from  respondent, 
Tug  Rocona,  and  respondent,  Johnson  Western  Company, 
all  losses  and  damages  sustained  by  libelant  in  the  prem- 
ises, together  with  interests  and  costs. 

26.  The  District  Court  erred  in  admitting  the  opinion 
evidence  of  libelant's  witnesses  as  to  the  cause  of  the 
damage  sustained  by  Barge  4414,  which  opinion  evidence 
was  specifically  objected  to  and  admitted  over  the  objec- 
tion of  respondents  and  claimant. 

27.  The  District  Court  erred  when,  in  effect,  it  im- 
plicitly applied  the  doctrine  of  res  ipsa  loquitur  in  decid- 
ing this  cause. 

Dated,  February  16,  1948. 

HILL,  MORGAN  &  FARRER 

By  William  S.  Scully 
Proctors  for  Respondents  and  Claimant 

[Endorsed]  :  Filed  Feb.  18,  1948.  Edmund  L.  Smith, 
Clerk.   [39] 


[Title  of  District  Court  and  Cause] 

STIPULATION    RE:     STAY    OF    PROCEEDINGS 
AND   SECURITY  FOR   COSTS  ON  APPEAL 

Whereas,  respondents  and  claimant  in  the  foregoing 
action  have  indicated  their  intention  to  appeal  from  the 
Interlocutory  Decree  and  Order  of  Reference  entered  here- 
in, and 

Whereas,  on  or  about  June  20,  1947  respondents  and 
claimant  filed  their  Stipulation  for  Costs  (Local  Ad- 
miralty Rule  No.  105)  in  the  penal  sum  of  Two  Hundred 
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Fifty  Dollars  ($250.00),  in  and  by  which  all  costs  in  this 
Court,  or  in  any  appellate  court,  were  secured,  and 

Whereas,  on  or  about  May  28,  1947  claimant  filed 
Special  Bond  to  Marshal  for  Release  of  Libel  in  the  penal 
sum  of  Five  Thousand  Dollars  ($5,000.00)  in  and  by 
which  the  payment  of  any  money  awarded  by  the  final 
decree  rendered  in  this  Court  or  the  [40]  appellate  court 
was  secured. 

Now,  Therefore,  It  Is  Hereby  Stipulated,  by  and  be- 
tween all  of  the  parties  to  the  foregoing  action,  through 
their  respective  proctors,  as  follows: 

1.  No  additional  bond  or  other  security  for  costs  on 
appeal  in  respect  to  the  proposed  appeal  from  the  said  In- 
terlocutory Decree  and  Order  of  Reference  need  be  posted 
or  filed  by  respondents  or  claimant. 

2.  The  Court,  if  it  deems  such  action  to  be  just,  may 
in  the  course  of  allowing  said  proposed  appeal,  order  that 
all  further  proceedings  in  this  Court,  including  but  not 
limited  to  the  reference  to  a  Special  Master  in  respect  to 
the  ascertainment  of  damages  sustained  by  libelant,  be 
stayed  pending  the  final  disposition  of  such  appeal. 

Dated  at  Los  Angeles  February  16,  1948. 

McCUTCHEN,  THOMAS,  MATTHEW, 

GRIFFITHS  and  GREENE 
HAROLD  A.  BLACK,  and 
GEORGE  E.  TONER 
By  George  E.  Toner 
Proctors  for  Libelant 
HILL,  MORGAN  &  FARRER 
By  William  S.  Scully 

Proctors  for  Respondents  and  Claimant 

[Endorsed]  :  Filed  Feb.  18,  1948.  Edmund  L.  Smith, 
Clerk.   [41] 
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[Title  of  District  Court  and  Cause] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California,  do 
hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  43,  inclusive,  contain  the  original  Citation  on  Ap- 
peal and  full,  true  and  correct  copies  of  Libel  in  Rem 
and  in  Personam;  Answer  to  Libel;  Pretrial  Stipulation; 
Findings  of  Fact  and  Conclusions  of  Law;  Interlocutory 
Decree  and  Order  of  Reference;  Notice  of  Appeal;  Peti- 
tion for  Appeal;  Order  Allowing  Appeal;  Assignment  of 
Errors;  Stipulation  re  Stay  of  Proceedings  and  Security 
for  Costs  on  Appeal  and  Stipulation  and  Order  re  Docu- 
ments to  be  included  in  Apostles  on  Appeal  which,  together 
with  the  original  Reporter's  Transcript  and  original 
Libelant's  Exhibits  1  to  5,  inclusive  and  original  Re- 
spondents' Exhibits  A  and  B,  transmitted  herewith,  con- 
stitute the  Apostles  on  Appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  compar- 
ing, correcting  and  certifying  the  foregoing  apostles 
amount  to  $5.80  which  sum  has  been  paid  to  me  by  ap- 
pellants. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  17  day  of  March,  A.  D.  1948. 

(Seal)  EDMUND  L.  SMITH, 

Clerk, 

By  Theodore  Hocke, 

Chief  Deputy  Clerk. 
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[Title  of  District  Court  and  Cause] 

Honorable  Campbell  E.  Beaumont,  Judge  Presiding 

REPORTER'S  TRANSCRIPT  OF  PROCEEDINGS 

Los  Angeles,  California,  Tuesday,  December  16,  1947 
Appearances : 

For  Libelant:  McCutchen,  Thomas,  Matthew,  Grif- 
fiths &  Greene,  by  George  E.  Toner,  Esq.,  704  Roosevelt 
Building,  Los  Angeles  14,  California. 

For  the  Respondents  and  Claimants:  Hill,  Morgan  & 
Farrer,  by  William  S.  Scully,  Esq.,  411  West  Fifth  Street, 
Los  Angeles  13,  California  [1*] 

Los  Angeles,  California,  Tuesday,  December  16,  1947. 
10:00  A.  M. 

The  Clerk:  6936-B,  Atkinson  Company  v.  The 
Rocona. 

Mr.  Toner :     Ready  for  libelant. 

Mr.  Scully:  Ready  for  respondent  and  claimant,  your 
Honor. 

The  Court :     You  may  proceed. 

Mr.  Toner:  If  the  court  please,  this  is  a  libel  arising 
out  of  damage  sustained  by  a  certain  barge  belonging  to 
the  libelant,  called  the  Barge  4414.  It  was  a  rock  barge, 
which  was  being  used  to  transport  rock  from  the  quarry 
at  Catalina  Island  to  the  mole  construction  job  at  Terminal 
Island. 

I  have  here  a  1947  chart  of  the  harbor  showing  the 
completed  mole.  Now,  this  accident,  as  it  occurred  in 
1945.  of  course  occurred  at  a  time  when  the  mole  had  not 

*Page  number  appearing  at  top  of  page  of  original  Reporter's  Transcript. 
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yet  been  completed,  they  were  actually  working  on  the 
mole,  so  I  will  have  one  of  the  witnesses  alter  the  chart 
to  indicate  how  far  the  mole  job  had  been  completed  at 
the  time. 

Counsel  has  indicated  that  he  is  willing  to  stipulate  to 
the  entry  of  this  chart  as  an  exhibit. 

The  barge  was  loaded  at  Catalina  Island  by  the  libel- 
ant's employees  and  turned  over  to  the  respondent  tug, 
and  it  was  to  be  delivered  at  the  job.  At  the  job  they 
have  a  number  of  mooring  floats,  which  are  square  blocks 
of  timbers  bound  together  and  moored  to  the  bottom  by 
an  anchor  chain  and  [2]  anchor,  and  the  barges  were 
taken  into  the  harbor,  moored  to  the  mooring  floats,  and 
there  they  awaited  their  need  on  the  job. 

The  Court:  Let  me  interrupt  you  there  if  I  may,  Mr. 
Toner. 

Mr.  Toner :     Certainly. 

The  Court:  Referring  to  page  3  of  the  stipulated 
facts,  the  last  line  in  paragraph  6:  "On  the  top  side  of 
the  float,  to  a  similar  'U'  bolt  is  attached  a  mooring 
pendant  in  the  free  end  of  which  an  eye  is  woven."  That 
does  not  explain  the  situation  there  entirely  to  me.  I 
would  like  to  have  you  amplify  somewhat  on  that. 

Mr.  Toner :  The  float  is  roughly  built  like  a  block. 
It  is  4  feet  thick  and  10  feet  square.  In  the  top  there  is 
an  eye  or  staple,  glorified  staple,  about  8  to  10  inches 
high,  made  of  an  inch  and  a  half  diameter  iron. 

The  Court :     Is  that  attached — 

Mr.  Toner :     To  the  float. 

The  Court:     The  top  side  of  the  float? 

Mr.  Toner:  Yes.  The  bottom  side  of  the  float  has  a 
similar  eye,  and  that  goes  to  the  anchor  chain. 

The  Court :     I  think  that  is  clear  enough. 
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Mr.  Toner:  To  the  top  eye  is  this  cable,  and  in  the 
end  of  the  cable  they  have  a  loop,  a  bite,  an  eye,  and  that 
is  slipped  over  the  mooring  bit  of  the  barge.  [3] 

The  Court:  This  "U"  bolt  on  the  top  side  is  of  this 
heavy  iron  ? 

Mr.  Toner :     Yes. 

The  Court:     And  attached  to  that — is  that  a  cable? 

Mr.  Toner :     That  is  a  metal  cable. 

The  Court:  That  is  used  for  the  purpose  of  mooring 
the  craft  that  comes  alongside? 

Mr.  Toner :  The  barge  is  moored  to  the  float,  and  then 
stays  there  until  it  is  needed  on  the  job. 

The  Court :     That  is  all  I  wanted  to  find  out. 

Mr.  Toner:  Very  well.  I  will  call  Mr.  Jackson^ 
please. 

Mr.  Scully :  If  your  Honor  please,  may  I  say  some- 
thing for  a  moment?  There  are  just  a  couple  of  items 
that  I  would  like  to  refer  to  that  Mr.  Toner  mentioned, 
may  it  please  your  Honor.  One,  that  I  have  indicated 
agreement  and  stipulation  that  the  chart  may  go  in  as 
evidence.  That  is  substantially  true,  except  that  inas- 
much as  according  to  counsel's  statement  it  is  not  a  true 
representation  of  the  conditions  at  the  time  material  to 
the  issues  on  trial,  I  should  like  to  have  it  entered  that 
I  am  agreeable  to  the  use  of  the  chart  by  the  witnesses 
for  the  purpose  of  illustrating  their  testimony,  not  as 
the  chart  in  itself  proving  anything  as  a  piece  of  evidence. 
Only  insofar  as  it  may  be  used  by  the  witnesses  for  pur- 
poses of  illustration. 

T  believe  that  is  probably  what  Mr.  Toner  meant,  isn't 
it,  [4]  Mr.  Toner? 

Mr.  Toner :     Yes,  that  is  correct. 

The  Court:  It  is  intended  to  be  used  for  illustrative 
purposes  only? 
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Mr.  Scully:  Yes,  your  Honor.  Secondly,  Mr.  Toner 
I  think  rather  inadvertently,  because  his  allegation  does 
not  support  it,  and  our  stipulation  does  not  accord  with 
that  view — the  engagement  of  the  libeled  tug,  The  Ro- 
cona,  in  respect  to  the  towing,  was  not  to  deliver  the 
barge  to  the  job,  but  to  deliver  her  to  the  harbor  and 
moor  her  safely. 

The  Court :     Read  that  statement,  please. 

(The  statement  was  read  by  the  reporter.) 

The  Court :     Proceed.    Call  your  witnesses. 

Mr.  Toner :  There  is  one  other  point  I  think  I  over- 
looked, and  that  is  that  counsel  is  going  to  present  a  tide 
table  and  the  official  record  of  the  state  of  the  tide  at 
the  hour  involved.  We  will  have  no  objection  to  that, 
because  those  are  official  records. 

I  call  Mr.  Jackson. 

Mr.  Scully:  I  will  have  to  acquire  that  from  the 
United  States  Coast  and  Geodetic  Service  offices  in  this 
building.  I  haven't  had  an  opportunity  to  do  that  yet, 
but  I  will  do  so  during  the  next  recess.  [5] 

F.  C.  JACKSON, 

called  as  a  witness  by  and  on  behalf  of  the  libelant,  having 
been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk :     Will  you  state  your  name,  please  ? 

The  Witness :     F.  C.  Jackson. 

Direct  Examination 
By  Mr.  Toner : 

Q.     What  is  your  present  address,  Mr.  Jackson? 

A.     Big  Bear  Lake,  California. 

O.     Your  present  occupation?  A.     A  realtor. 


Guy  F.  Atkinson  Company  41 

(Testimony  of  F.  C.  Jackson) 

Q.  You  are  not  now  employed  by  the  Guy  F.  Atkinson 
Company?  A.     No,  sir. 

Q.  What  has  been  your  previous  experience  about  the 
harbor  ? 

A.  Well,  I  was  from  1918  to  1925  superintendent  for 
the  Harbor  Department  building  breakwaters  and  so 
forth,  had  charge  of  the  quarry  and  the  equipment  be- 
tween Catalina  and  San  Pedro,  and  then  I  was  employed 
by  the  Atkinson  Company  for  10  years  as  superintendent, 
built  the  Anaheim  landing  breakwaters,  and  from  there 
went  over  to  the  mole  for  a  short  while. 

Q.  On  March  31,  1945  you  were  employed  by  the 
Guy  F.  Atkinson  Company?  [6]  A.     Right. 

Q.     In  what  capacity  were  you  employed  ? 

A.  Superintendent  of  one  shift,  of  what  we  call  the 
graveyard  shift,  from  12:00  to  8:00  in  the  morning. 

Q.  What  was  the  nature  of  your  duties  in  the  morn- 
ing? 

A.  As  a  general  superintendent,  to  see  that  the  opera- 
tion was  carried  on  efficiently. 

Q.  What  connection  did  you  have  with  the  unloading 
and  loading  of  these  rock  barges? 

A.     In  charge  of  it. 

Q.     At  which  end  of  the  job  did  you  stay? 

A.  Well,  practically  all  over,  but  mostly  with  the 
derrick  barges. 

Q.     That  was  at  the  Los  Angeles  end? 

A.     Yes,  that's  right.     Only  there.     Not  at  the  Island. 

Q.     You  were  not  at  the  Island?  A.     No,  sir. 

Q.  Mr.  Jackson,  I  show  you  the  United  States  Geodetic 
Service  chart  No.  5147,  Los  Angeles  and  Long  Beach 
Harbors,  and  ask  you  to   look  particularly   at  the  area 
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(Testimony  of  F.  C.  Jackson) 

about  the  mole  and  advise  the  court  as  to  whether  or  not 
that  is  the  true  and  correct  representation  of  the  mole 
as  it  exists  at  the  present  time. 

A.  As  far  as  I  know  it  is.  It  wasn't  finished  when  I 
left  there.  [7] 

Q.  Would  you  mark  on  this  chart  the  situation  as  it 
existed  with  reference  to  the  extent  of  completion  of 
the  mole  on  March  31,  1945? 

A.     Well,  as  close  as  I  can  remember  it. 

Q.     Just  approximately  as  you  remember  it. 

A.  As  close  as  I  can  remember,  this — I  would  say 
this  was  finished  about  like  that  (indicating). 

The  Court :     Talk  a  little  louder,  please. 

A.  As  far  as  I  remember,  that  has  been  quite  some 
time  ago  and  I  haven't  just  kept  it  in  my  mind  or  thought 
much  about  it  since  then,  but  it  was  finished  approxi- 
mately, as  far  as  I  can  remember,  up  to  here  (indicating), 
about  that  place  there.  We  had  begun  to  get  some  of  this 
in  here  (indicating). 

O.  By  Mr.  Toner :  Indicating  the  portion  of  the 
mole  toward  the  end  of  the  mole? 

A.  That's  right.  The  fact  of  the  matter  is  that  we 
did  have  some  at  a  low  water  mark  at  the  end  of  the 
mole.    But  as  far  as  finished — 

Q.  Will  you  mark  the  end  of  the  mole  with  the  letters 
"End,"  end. 

(Witness  does  as  requested.) 

Q.  Will  you  mark  the  point  you  have  indicated  as 
the  end  of  the  construction  of  the  mole  in  1945  with  the 
figures  "1945."  [8] 

(Witness  does  as  requested.) 
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(Testimony  of  F,  C.  Jackson) 

Q.     Where  were  the  mooring"  floats? 

A.  Approximately  right  in  here  (indicating),  if  I 
remember  right. 

Mr.  Toner :     Witness  marking  an  "X." 

Q.     By  Mr.  Toner:     Was  there  more  than  one  float? 

A.  Yes,  there  was  one  there  and  one  out  in  here, 
if  I  remember  correctly  (indicating).  We  had  two  or 
three,  I  am  not  sure,  but  I  am  sure  of  these  two. 

Q.  You  have  marked  X's  at  the  points  where  these 
mooring  floats  were?  A.     Yes. 

The  Court:  Mark  those  X's  a  little  heavier,  please, 
Mr.  Jackson.  There  are  so  many  marks  there  it  is  hard 
to  see. 

(Witness  does  as  requested.) 

Q.  By  Mr.  Toner :  Mr.  Jackson,  will  you  describe 
these  mooring  floats  to  the  court? 

A.  Well,  they  are  made  out  of  solid  timber,  about  4 
by  10  by  10  with  a  "U"  bolt  on  each  side  of  them. 

Q.  When  you  say  4  by  10  by  10,  what  are  those  dimen- 
sions? A.     10  foot  square  and  4  foot  thick. 

Q.     Are  they  solid  or  hollow  ?  A.     Solid. 

Q.  You  said  there  was  a  "U"  bolt  at  the  top  and  bot- 
tom? [9]  A.     That  is  correct. 

Q.     What  is  the  function  of  these  "U"  bolts  ? 

A.  The  one  on  the  bottom  holds  the  anchor  chain, 
the  chain  that  runs  from  the  mooring  to  the  anchor. 
The  other  one  holds  the  pendant  from  the  mooring  that 
the  barge  is  fastened  to. 

O.     What  does  the  anchor  line  consist  of? 

A.     Sometimes  it  is  a  chain:  sometimes  it  is  a  cable. 

O.     What  was  it  at  that  particular  time? 

A.     I  believe  it  was  a  cable.    I  am  not  positive  of  that. 
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Q.     How  long  a  cable  was  it  ? 

A.     Well,  that  I  couldn't  say. 

Q.     Approximately.  A.     I  should  say  75  feet. 

The  Court:     It  was  a  metal  cable? 

The  Witness :     A  metal  cable,  I  believe,  your  Honor. 

Mr.  Scully:     How  far  did  the  witness  say? 

Mr.  Toner :     75  feet. 

Q.     By  Mr.  Toner :     How  was  it  affixed  to  the  bottom? 

A.  I  wouldn't  say  as  to  that  one.  Some  of  them  we 
had  large  heavy  rock  and  some  we  had  anchors,  and  to 
that  one  I  wouldn't  say. 

O.     About  how  long  was  the  mooring  pendant? 

A.  About  50  feet.  We  make  them  about  50  feet  long, 
[10]  with  an  eye  on  each  end. 

Q.     How  large  was  the  eye  on  each  end? 

A.  Those  eyes  probably  would  be — probably  3  feet 
opening,  maybe  a  little  larger,  from  the  end  of  the  eye  to 
where  it  is  spliced.  In  other  words,  so  it  will  go  around 
a  bit  that  is  about  18  inches  square. 

Q.  At  the  other  end  of  the  mooring  pendant  from  the 
end  that  went  on  to  the  bit  there  was  also  another  eye? 

A.  There  is  an  eye  there  that  was  shackled  to  the  eye 
bolt. 

Q.     Of  what  material  was  the  mooring  pendant  made? 

A.     %,  I  believe,  %  cable. 

Q.     Steel  cable?  A.     Yes. 

The  Court:     Read  the  last  question  and  answer. 
(The  record  was  read  by  the  reporter.) 
0.     Will    you    describe    the    rock    barges,    giving    the 
approximate  dimensions  and  physical  characteristics? 

Mr.   Scully:     I   object  to  the  question,   may   it   please 
your   Honor,   unless   he   is   asked   to   describe   the   barge 
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which  is  in  suit.     Other  barges  have  no  materiahty  to 
this  proceeding. 

The  Court :     Yes,  I  think  that  is  true. 

Q.  By  Mr.  Toner:  Will  you  describe  Barge  No. 
4414,  Mr.  Jackson,  giving  the  approximate  dimen- 
sions? [11] 

A.  If  I  remember  correctly,  those  barges  were  about 
40  by  130;  40-foot  beam  and  about  130  feet  long,  square 
on  the  end  with  a  rake. 

The  Court:     Would  that  apply  to  this  particular  one? 

A.     Yes,  sir. 

Q.  By  Mr.  Toner:  Was  Barge  4414  similar  to  the 
other  barges  that  were  used  on  the  job  ? 

A.     Similar,  yes. 

Q.  Was  Barge  4414  described  as  a  flat  barge?  Is 
that  how  you  would  describe  it? 

A.     Yes,  it  is  a  flat  barge. 

Q.  Will  you  draw  a  rough  diagram  here  for  the  court 
of  the  cross-section  of  the  Barge  4414? 

(Witness  does  as  requested.) 

Q.     Is  this  the  top  of  the  barge? 

A.  That  is  the  top  of  the  barge,  and  this  is  the  way 
the  bottom  runs  with  a  rake,  what  I  call  the  rake. 

The  Court:  I  don't  believe  you  are  talking  aloud 
enough  for  Mr.  Scully  to  hear. 

Mr.  Scully:     I  am  having  some  difficulty,  your  Honor. 

The  Court :     Read  the  last  answer. 

(The  record  was  read  by  the  reporter.) 

The  Court:     Proceed. 

O.  By  Mr.  Toner:  Where  on  the  barge  is  the  rake 
located?  [12]  A.     At  the  bow  and  the  stern,  both. 
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Q.     Will  you  describe  the  rake  for  the  record? 

A.  There  is  about  18  inches  that  comes  down  from 
the  bow,  and  then  the  rake;  in  other  words,  the  bow 
of  it  comes  back  down  about  like  that  (indicating),  so  as 
to  ride  the  sea.  It  doesn't  come  down  straight  like  that 
(indicating) ;  it  has  that  rake  to  it. 

The  Court:  That  curve  on  each  end  is  what  you  call 
the  rake? 

The  Witness :     Yes,  sir. 

Q.     By  Mr.  Toner:     Will  you  write  the  word  "rake." 

(Witness  does  as  requested.) 

Q.  Very  well.  Thanks.  Mr.  Jackson,  is  the  barge 
roughly  square  on  the  ends? 

A.     Yes,  sir,  straight  up  and  down. 

Q.  In  order  to  explain  to  the  court  the  procedure, 
will  you  describe  what  was  done — 

The  Court:  Mr.  Toner,  Mr.  Jackson  made  some 
drawing  there,  but  you  haven't  offered  it  to  the  court. 

Mr.  Toner :  I  am  sorry,  your  Honor.  I  should  like  to 
have  this  diagram  marked  for  identification. 

The  Court:  Let  it  be  marked  as  Libelant's  Exhibit  1 
for  identification. 

It  won't  do  the  court  much  good  if  it  is  just  marked 
for  identification.  [13] 

Mr.  Scully :  I  have  no  objection  to  it  going  in  evidence 
for  what  it  is  worth,  your  Honor. 

The  Court:  Let  it  be  received.  I  want  to  look  at  it 
and  see  what  it  shows. 

(Document  passed  to  the  court.) 

The  Court :     This  rectangular  part  here,  Mr.  Jackson — 
The  Witness:     That  is  the  bit  that  we  put  the  cable 
over,  your  Honor. 
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The  Court:     That  is  what  these  little  things  are? 

The  Witness :     Yes. 

The  Court :     I  am  talking  about  the  large  one. 

The  Witness:  That  is  the  sides  of  the  barge  looking 
straight  down. 

The  Court :  That  is  the  top  of  the  barge  looking 
straight  down  ? 

The  Witness :     Yes. 

The  Court:     This  would  be  the  side? 

The  Witness :     Yes,  looking  down. 

The  Court:     May  I  mark  "Side"  over  here? 

Mr.  Toner :     Yes. 

The  Court:     Mr.  Scully,  may  I  mark  "Side"  there? 

Mr.  Scully:  Yes,  your  Honor,  whatever  makes  it 
convenient  to  the  court. 

The  Court:  I  have  an  idea  that  Mr.  Jackson  isn't  a 
much  better  artist  than  I  am,  and  that  wouldn't  be  any 
too  good,  [14]  but  I  think  I  get  the  idea.  This  part  that 
is  marked  the  side  with  the  rake  on  each  end  represents 
the  lower  part  of  the  barge,  the  side  that  goes  into  the 
water  ? 

The  Witness  :     That  is  correct. 

The  Court:  And  the  top  part  here  would  be  the  top 
side  of  the  barge? 

The  Witness :     Yes. 

The  Court :  And  these  little  four  rectangles  in  the 
corner  are  what? 

The  Witness :  The  bits  that  they  moor  the  barge  with, 
where  they  put  the  cable  over  them  from  the  mooring. 

The  Court :     From  the  mooring  they  go — 

The  Witness :     Around  it. 

The  Court :     All  right. 
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Q.  By  Mr.  Toner:  When  these  barges  are  towed 
from  CataHna  Island,  are  they  towed  singly  or  in  tandem? 

Mr.  Scully:  Just  a  minute.  I  object  very  much  to 
be  interrupting  counsel's  examination,  but — 

The  Court :     Yes,  I  think  that  is  too  general. 

Mr.  Scully:     And  it  doesn't  relate  to  the  facts  on  trial. 

The  Court:  Not  what  generally  is  done,  that  wouldn't 
be  important,  would  it,  Mr.  Toner?  What  was  done  in 
this  particular  case? 

Mr.  Toner:  I  think,  if  the  court  please,  we  are  en- 
titled to  show  that  what  was  done  in  this  particular  case 
was  done  in  [15]  accordance  with  the  customary  practice. 

The  Court :     Is  there  any  issue  that  that  would  apply  to? 

Mr.  Toner:  I  don't  believe  so.  I  don't  believe  it  is  a 
controverted  fact. 

The  Court:  So  it  seems  to  me  the  objection  would  be 
good. 

Q.  By  Mr.  Toner:  When  Barge  4414  was  brought 
in — 

The  Court:  The  stipulated  facts  show  there  were  two 
barges  brought,  and  one  was  released  to  another  tug. 

Mr.  Toner:     Yes. 

The  Court:  And  there  is  no  question  concerning  that 
one. 

Mr.  Toner :     That  is  correct. 

Q.  By  Mr.  Toner :  Where  were  you  when  Barge  4414 
was  brought  in,  Mr.  Jackson? 

A.     I  hadn't  gone  on  duty  yet. 

Q.     Where  was  Barge  4414  when  you  went  on  duty? 

A.  It  was  laying  at  the  outside  mooring  that  I  marked 
here. 

O.  You  marked  two  moorings,  Mr.  Jackson.  Which 
one?  A.     At  this  mooring  here  (indicating). 
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The  Court :     Mark  that  "FCJ-1." 

(The  witness  does  as  requested.) 

Q.     By  Mr.  Toner:     When  you  first  saw  Barge  4414, 
what  was  her  condition? 

A.     Well,  it  was  floating  just  about  trim.  [16] 

Mr.  Scully :     I  didn't  hear  the  witness'  answer. 

(The  answer  was  read  by  the  reporter.) 

Q.     By  Mr.  Toner:     Do  you  know  how  long  that  was 
after  she  had  come  in? 

A.     That  was  shortly  after,  very  shortly  after  it  came 
in,  because  the  first  thing  I  did  then  was  to  make  the 
rounds  to  look  at  all  the  barges  and  see  how  everything 
was  laying. 
'  Q.     By  "very  shortly"  what  do  you  mean  in  minutes? 

A.     I  would  say  12 :30. 

The  Court:     Read  the  last  question  and  answer. 

(The  record  was  read.) 

Q.     By  Mr.  Toner:     How  long  had  Barge  4414  been 
there  when  you  first  saw  it? 

A.     I  couldn't  say  that. 

Q.     Do  you  know  about  when  she  came  in? 

A.     I  wouldn't  like  to  say  that  because  I  don't  posi- 
tively know. 

The  Court:     He  wasn't  there,  Mr.  Toner,  he  testified. 

The  Witness :     No,  I  wasn't  there. 

The  Court :     It  would  be  hearsay. 

Q.     By  Mr.  Toner :     What  was  the  depth  of  the  water 
at  the  point  she  was  moored? 

A.     About  28  feet,  I  think. 

Q.     Did  you  examine  Barge  4414  subsequently? 

A.     No.     The  next  time  we  made  the   rounds   about 
there   [17]   it  was  listed  quite  badly  and  we  opened  the 
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stern  hatch  and  it  was  getting  pretty  well  filled  up  with 
water,  so  we  started  to  get  a  tugboat  to  pull  it  inside. 

Q.  Was  there  anything  unusual  that  happened  to  the 
barge  ? 

A.     At  the  time  I  didn't  know  there  was  anything. 

Q.  What  did  the  fact  that  she  was  listing  indicate  to 
you?  A.     She  was  leaking. 

Q.     Was  she  loaded  at  this  time?  A.     Yes. 

Q.     Did  anything  happen  to  the  load? 

A.     Not  at  that  time. 

Q.     At  any  other  time.  A.     Oh,  yes,  because — 

The  Court :     Go  ahead. 

A.  The  next  time  I  made  the  rounds,  why,  she  had 
slipped  part  of  her  load. 

The  Court:  Now,  Mr.  Jackson,  when  you  first  saw 
the  barge,  as  I  understand  your  testimony  she  appeared 
to  be  trim. 

The  Witness :     That's  right. 

The  Court :     That  would  indicate  in  proper  position. 

The  Witness :     Yes,  sir. 

The  Court:  Then  when  was  it  that  you  saw  her  that 
she  appeared  to  be  listing?  [18] 

The  Witness:  I  should  judge  that  would  be  in  the 
next  hour  or  hour  and  a  half. 

The  Court:     You  first  saw  her  about  12:30? 

The  Witness :     About  that,  yes. 

The  Court:  About  an  hour  or  an  hour  and  a  half 
after  that  she  was  listing? 

The  Witness:  That's  right.  And  we  started  after  a 
tugboat  then  so  we  could  get  her  inside  to  unload  her. 
By  the  time  we  got  back  she  had  slipped  her  load. 

The  Court:     That  is,  part  of  the  load  on  it — 
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The  Witness :     Dumped  it  off. 

The  Court:  It  had  Hsted  so  much  that  part  of  it  had 
gone  overboard? 

The  Witness :     That  is  right. 

Q.  By  Mr.  Toner:  Did  all  of  the  load  fall  on  one 
side  ? 

The  Witness :  That  I  don't  know.  But  there  was 
quite  a  bit  of  rock  left  on  the  barge,  because  I  wasn't 
there  when  it  tipped  its  side  over.  It  righted  up  and  there 
was  quite  a  bit  of  rock  left  on  top  of  the  barge. 

Q.     Did  you  see  the  barge  later  on?  A.     Yes,  sir. 

Q.     What  was  her  condition  then? 

A.  She  was  upside  down  when  I  saw  her  the  next 
time. 

Q.     When  was  the  next  time  you  saw  her? 

A.     Next  evening  when  I  went  to  work.  [19] 

Q.  Did  you  notice  anything  unusual  about  her  at  that 
time?  A.     It  just  had  the  hole  in  it,  that  is  all. 

Q.     Where  was  there  a  hole  in  it? 

A.  I  should  judge  about  25  feet  back  from  the  rake, 
from  the  bow  of  the  barge. 

Q.  What  was  the  nature  of  the  hole?  How  large 
was  it? 

A.  The  plank  was  caved  in,  oh,  I  should  judge  a  foot, 
maybe  a  little  more.  The  planks  were  caved  in  like  some- 
thing had  hit  it  from  underneath  (demonstrating). 

Q.     Was  there  anything  peculiar  about  the  hole  itself? 

A.  Yes,  more  or  less  it  was  about  the  shape  of  a  "U" 
bolt. 

Q.     How  far  in  from  the  side  was  it? 

A.     I  should  say  5  or  6  feet. 

O.  What  is  the  thickness  of  the  planks  in  the  bottom 
of  the  barge?  A.     I  think  they  are  4  inches. 
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Q.     This  hole  was  punched  through  the  bottom? 

A.     That's  right. 

Q.  Have  you  ever  seen  the  actual  mooring  of  a  barge 
similar  to  Barge  4414? 

Mr.  Scully :  Just  a  moment,  may  it  please  your  Honor. 
I  object  to  that  question  and  the  latter  question  which  it 
undoubtedly  seeks  to  follow,  inasmuch  as  habit,  custom, 
course,  [20]  and  usual  procedure  is  not  material  to  the 
facts  here,  w^here  we  have  witnesses  to  what  occurred. 

Mr.  Toner :  If  the  court  please,  we  are  charging  re- 
spondents with  not  operating  in  accordance  with  the 
expected  and  usual  and  proper  means  and  manner  of 
mooring  this  float.  I  think  we  are  entitled  to  show  what 
is  proper  from  this  man  as  an  expert  witness.  He  has  had 
a  wealth  of  experience  in  this  type  of  work,  he  has  seen 
these  barges  moored  many  times,  and  I  think  I  am  en- 
titled to  show  what  is  the  proper  way  of  mooring  as  the 
norm  of  conduct. 

Mr.  Scully:  Your  Honor,  he  hasn't  testified  that  he 
has  moored  them,  or  that  he  has  seen  many  barges 
moored.  He  testified  to  his  presence  on  the  job  and  the 
work  he  did.  But  even  so,  aside  from  all  of  that,  I  still 
stand  on  my  original  objection  that  we  are  investigating 
here  what  was  done  or  not  done  under  the  circumstances 
set  forth  in  the  libel,  and  it  is  those  circumstances,  those 
actions,  which  this  court  is  called  upon  to  decide  as  to 
whether  or  not  due  care,  due  and  proper  seamanship, 
proper  judgment,  et  cetera,  was  exercised  on  the  part 
of  the  master  involved. 

The  Court:  Will  you  read  the  question,  please,  Mr. 
Goldstein? 

(The  question  was  read  by  the  reporter.) 
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The   Court:     That   is   a   preliminary   question.      It    is 
overruled.  [21] 
A.     Yes. 

Q.  By  Mr.  Toner:  Will  you  describe  the  process  of 
mooring? 

The  Court:  I  do  not  think  just  seeing  one  done  would 
be  sufficient  foundation. 

Q.  By  Mr.  Toner :  How  many  times  have  you  seen  a 
barge  similar  to  Barge  4414  moored? 

A.     Hundreds  of  times. 

Q.     Will  you  describe  the  process? 

A.  Surely.  When  they  get  inside  of  the  harbor  the 
towline  is  pulled  in,  they  take  a  short  bite  on  the  towline 
and  then  gradually  lose  momentum,  and  come  up  to  a 
mooring  very  slowly,  pick  up  the  pendant  and  slip  it  over 
the  bit,  and  then  unhook  their  bridle  and  pull  out. 

Q.     By  pulling  out  you  mean  the  tug  pulls  away? 
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The  tugboat  pulls  away,  yes. 
And  the  barge  is  left  at  the  mooring? 
That's  right. 

Is   there   any  danger   associated   with   mooring   a 
barge,  and  if  so,  what  is  it? 

The  Court:     You  had  better  just  have  him  answer  one 
question  at  a  time. 

Q.     By  Mr.  Toner:     Is  there  any  danger  to  the  barge 
associated  with  mooring  it?  A.     Yes.  [22] 

Mr.  Scully:     Objected  to  as  calling  for  a  conclusion  of 
the  witness. 

The  Court :     It  is  overruled.    You  may  answer  it. 

(The  answer  is  read.) 
The  Court :     It  may  stand. 
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Q.     By  Mr.  Toner:     What  is  the  danger? 

A.  If  they  come  in  with  too  much  momentum,  why, 
they  are  liable  to  either  break  the  pendant,  or  as  I  think 
was  done  at  this  time,  that  the  mooring  was  pulled  under- 
neath the  barge. 

The  Court:  You  were  not  asked  for  this  time.  Let 
that  part  go  out. 

Q.     By  Mr.  Toner:     What  is  the  danger? 

A.  You  can  break  your  mooring  chains,  or  you  can 
break  your  pendant,  or  anything  else. 

Q.     Can  you  pull  the  mooring  float  under  the  barge? 

A.     Yes,  you  can. 

Q.  How  would  you  pull  the  mooring  float  under  the 
barge  ? 

A.  When  the  barge  hits  the  mooring  it  slips  right 
over  the  top. 

Q.     How  far  does  it  go? 

The  Court:  The  barge  slips  over  the  top  of  the  moor- 
ing? 

The  Witness :  That's  right,  sir.  It  can  only  go  as  far 
as  the  pendant  will  let  it  go. 

Q.     By  Mr.  Toner:     Then  what  happens?  [23] 

A.     It  comes  up  with  a  jerk. 

Q.     How  does  that  endanger  the  barge? 

A.     Well,  it  could  punch  a  hole  in  it. 

O.  What  is  the  proper  step  to  take  to  avoid  such  a 
danger?  A.     Come  in  as  slow  as  possible. 

Mr.  Scully:  Objection;  it  calls  for  a  conclusion  of  the 
witness,  your  Honor,  and  it  is  invading  the  province  of  the 
trier  of  the  fact  here,  what  is  proper  and  so  forth. 

The  Court:     Read  the  question,  please. 

(The  question  was  read.) 
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The  Court:  I  think  it  is  anticipatory.  That  may  be 
a  proper  question  to  be  asked  on  rebuttal,  but  at  the 
present  time  the  court  beheves  it  is  not.  The  objection 
is  sustained. 

Q.  By  Mr.  Toner:  Mr.  Jackson,  you  saw  Barge 
4414  was  loaded  with  879  tons  of  rock,  did  you? 

Mr.  Scully:     Objected  to  as  leading. 

A.  I  know  it  was  loaded  with  rock,  but  I  don't  know 
how  much  was  on  there. 

Q.  By  Mr.  Toner:  You  saw  the  barge  as  she  was 
loaded  that  night?  A.     Yes. 

Q.  Assume  the  wind  to  be  negligible,  and  the  ordi- 
nary currents  and  surges  of  the  Los  Angeles  Harbor  to 
be  present;  state  whether  in  your  opinion  it  is  possible  for 
a  barge  [24]  similar  in  description,  dimensions  and  draft 
of  Barge  4414,  loaded  as  she  was  loaded  that  night,  to 
override  a  mooring  float  similar  in  size  and  dimensions 
to  the  one  we  have  been  discussing,  without  some  addi- 
tional motive  force  being  applied  to  such  barge  by  some 
agency  other  than  the  normal  wind  and  current,  will  you 
state  whether  or  not  in  your  opinion  a  barge  such  as  I 
have  described  could  override  the  mooring  float? 

A.     No,  sir,  I  don't  think  so. 

The  Court :     Do  you  understand  the  question  ? 

The  Witness:  Yes,  sir.  I  don't  think  so,  without  it 
had  some  other  motive  power  to  pull  it. 

Q.  By  Mr.  Toner:  Is  it  possible  for  it  to  go  over 
the  float? 

A.  No,  because  the  wind  or  current  would  swing  it 
around. 

O.     By  swinging  it  around  what  do  you  mean? 

A.  If  it  was  moored  properly  to  the  mooring  then 
the  current  or  wind  would  swing  the  barge  around. 
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Q.  So  that  the  barge  would  head  into  the  wind,  you 
mean?  A.     That's  right. 

Q.  Where  would  the  mooring  float  and  the  anchor  and 
the  mooring  pendant  be? 

A.  Well,  that  would  be  away  from  the  barge,  the 
wind  [25]  would  blow  it  around  where  it  would  drag  on 
the  mooring.  It  wouldn't  touch,  oh,  at  any  time  it 
wouldn't  touch  the  mooring. 

Q.     Did  you  examine  the  damage  to  Barge  4414? 

A.     Yes,  sir. 

Q.  Do  you  have  an  opinion  as  to  what  is  the  cause 
of  the  damage  to  Barge  4414? 

A.  I  have  my  own  personal  opinion.  It  was  that  the 
barge  overrun  the  mooring,  and  when  the  mooring  pendant 
come  up,  turned  the  barge  up,  the  "U"  bolt  punched  a  hole 
in  it,  that  is  my  personal  opinion. 

Q.  Did  you  make  any  complaint  to  the  owners  of  the 
tug  that  was  towing  that  Barge  4414  that  night? 

A.  I  am  not  too  positive  about  that.  I  know  I  did  one 
night,  but  that  particular  night  I  am  not  positive  on  that. 

Q.     To  whom  did  you  talk? 

A.  To  the  man  that  was  in  charge  at  that  time  of 
night.    I  don't  remember  the  man's  name. 

Q.     At  what  company? 

A.     The  company  that  owned  the  tugboat. 

The  Court:  You  say  at  that  time  of  night;  what  do 
you  mean,  Mr.  Jackson? 

The  Witness :     Between  12 :00  and  8:00. 

The  Court:     When  you  first  saw  it  it  was  12:30? 

The  Witness:     That's  right.  [26] 

The  Court :     That  would  be  12 :30  A.  M.  ? 

The  Witness :     That's  right. 
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The  Court:  And  you  were  on  duty  from  12:00  mid- 
night to  8:00  the  next  morning? 

The  Witness :     Correct. 

The  Court:  Was  it  within  that  period  that  you  made 
the  statement  to  the  owner  of  the  tug? 

The  Witness:  I  don't  remember  that  night,  at  that 
night,  whether  I  did  or  not.  It  has  been  so  long  ago, 
your  Honor,  and  I  haven't  thought  much  about  it. 

The  Court:     Go  ahead  and  ask  him,  Mr.  Toner. 

Q.  By  Mr.  Toner:  You  do  remember,  however,  Mr. 
Jackson,  that  you  did  make  a  complaint  to  someone? 

A.     Yes,  I  did. 

Q.     What  did  you  tell  him? 

Mr.  Scully:  Just  a  moment,  Mr.  Jackson.  Your 
Honor,  it  is  not  established  that  there  was  any  complaint 
made  in  respect  to  the  mooring  of  Barge  4414,  or  the 
actions  of  the  Rocona  that  night.  The  witness  has  clearly 
stated  that  he  doesn't  know  exactly  when  he  made  a  com- 
plaint. He  made  a  complaint  to  a  company  whose  name' 
he  cannot  recall,  that  was  doing  towing.  Now,  I  submit 
that  unless  it  is  clearly  first  established  that  any  state- 
ment or  conversation  with  parties — unless  it  is  first  estab- 
lished that  that  was  in  connection  with  the  facts  on  trial, 
it  is  wholly  immaterial  and  inadmissible.   [27] 

The  Court :     That  is  entirely  true. 

Mr.  Toner :  He  did  state,  however,  that  he  made  a 
complaint  to  the  company. 

The  Court :     Yes,  but  it  wasn't  very  certain. 

Mr.  Toner:  I  was  going  to  ask  him  what  the  nature 
of  the  complaint  was. 

The  Court :  You  had  better  ask  him  to  whom  he  made 
the  complaint.     Mr.  Jackson  ought  to  know,   if  not  to 
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Q.  So  that  the  barge  would  head  into  the  wind,  you 
mean?  A.     That's  right. 

Q.  Where  would  the  mooring  float  and  the  anchor  and 
the  mooring  pendant  be? 

A.  Well,  that  would  be  away  from  the  barge,  the 
wind  [25]  would  blow  it  around  where  it  would  drag  on 
the  mooring.  It  wouldn't  touch,  oh,  at  any  time  it 
wouldn't  touch  the  mooring. 

Q.     Did  you  examine  the  damage  to  Barge  4414? 

A.     Yes,  sir. 

Q.  Do  you  have  an  opinion  as  to  what  is  the  cause 
of  the  damage  to  Barge  4414? 

A.  I  have  my  own  personal  opinion.  It  was  that  the 
barge  overrun  the  mooring,  and  when  the  mooring  pendant 
come  up,  turned  the  barge  up,  the  ''U"  bolt  punched  a  hole 
in  it,  that  is  my  personal  opinion. 

Q.  Did  you  make  any  complaint  to  the  owners  of  the 
tug  that  was  towing  that  Barge  4414  that  night? 

A.  I  am  not  too  positive  about  that.  I  know  I  did  one 
night,  but  that  particular  night  I  am  not  positive  on  that. 

Q.     To  whom  did  you  talk? 

A.  To  the  man  that  was  in  charge  at  that  time  of 
night.    I  don't  remember  the  man's  name. 

Q.     At  what  company? 

A.     The  company  that  owned  the  tugboat. 

The  Court:  You  say  at  that  time  of  night;  what  do 
you  mean,  Mr.  Jackson? 

The  Witness :     Between  12 :00  and  8 :00. 

The  Court:     When  you  first  saw  it  it  was  12:30? 

The  Witness:     That's  right.  [26] 

The  Court :     That  would  be  12 :30  A.  M.  ? 

The  Witness :     That's  right. 
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The  Court:  And  you  were  on  duty  from  12:00  mid- 
night to  8:00  the  next  morning? 

The  Witness :     Correct. 

The  Court:  Was  it  within  that  period  that  you  made 
the  statement  to  the  owner  of  the  tug? 

The  Witness :  I  don't  remember  that  night,  at  that 
night,  whether  I  did  or  not.  It  has  been  so  long  ago, 
your  Honor,  and  I  haven't  thought  much  about  it. 

The  Court:     Go  ahead  and  ask  him,  Mr.  Toner. 

O.  By  Mr.  Toner:  You  do  remember,  however,  Mr. 
Jackson,  that  you  did  make  a  complaint  to  someone? 

A.     Yes,  I  did. 

Q.     What  did  you  tell  him? 

Mr.  Scully:  Just  a  moment,  Mr.  Jackson.  Your 
Honor,  it  is  not  established  that  there  was  any  complaint 
made  in  respect  to  the  mooring  of  Barge  4414,  or  the 
actions  of  the  Rocona  that  night.  The  witness  has  clearly 
stated  that  he  doesn't  know  exactly  when  he  made  a  com- 
plaint. He  made  a  complaint  to  a  company  whose  name' 
he  cannot  recall,  that  was  doing  towing.  Now,  I  submit 
that  unless  it  is  clearly  first  established  that  any  state- 
ment or  conversation  with  parties — unless  it  is  first  estab- 
lished that  that  was  in  connection  with  the  facts  on  trial, 
it  is  wholly  immaterial  and  inadmissible.   [27] 

The  Court :     That  is  entirely  true. 

Mr.  Toner:  He  did  state,  however,  that  he  made  a 
complaint  to  the  company. 

The  Court :     Yes,  but  it  wasn't  very  certain. 

Mr.  Toner :  I  was  going  to  ask  him  what  the  nature 
of  the  complaint  was. 

The  Court:  You  had  better  ask  him  to  whom  he  made 
the  complaint.     Mr.  Jackson  ought  to  know,   if  not  to 
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whom  he  made  the  complaint,  where  he  made  the  com- 
plaint. And  if  it  wasn't  the  same  night  that  he  discovered 
the  condition  of  the  barge,  then  whatever  night  it  was 
should  be  rather  definitely  established.  In  other  words, 
so  it  would  be  tied  in  to  this  particular  accident  and  not 
to  some  other. 

Mr.  Toner :     I  was  coming  to  that,  if  the  court  please. 

Q.  By  Mr.  Toner:  Mr.  Jackson,  you  have  testified 
that  you  made  a  complaint  to  the  owner  of  the  Tug 
Rocona. 

Mr.  Scully :     No,  he  did  not  so  testify.    I  object  to  that. 

The  Court:  No,  I  do  not  think  he  did.  I  am  not  so 
sure  that  he  did. 

Q.  By  Mr.  Toner:  To  whom  did  you  make  the 
complaint,  Mr.  Jackson? 

A.     To  the  tugboat  company  that  owns  the  Rocona. 

Q.  How  did  you  make  the  complaint?  Personally 
or  by  telephone?  [28]  A.     Telephone. 

Q.  What  time  of  the  night  did  you  make  this  com- 
plaint ? 

A.     That  I  won't  say,  because  I  can't  say  definitely. 

Q.  It  was,  however,  between  the  hours  of  12:00  and 
8:00  in  the  morning?  A.     That's  right. 

Mr.  Scully:     I  object  to  the  question  as  leading. 

The  Court :     It  is  leading. 

Mr.  Toner:  He  has  already  testified  to  that.  I  am 
just  reviewing  it. 

Q.  By  Mr.  Toner:  Was  it  during  the  time  you  were 
on  the  job?  A.     No  other  time. 

Q.  Do  you  recall  the  name  of  the  man  to  whom  you 
made  the  complaint?  A.     No,  sir. 

Q.     Do  you  know  his  capacity? 
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A.  He  was  in  charge  of  the  tugboats  on  that  shift. 
I  don't  remember  his  name. 

Q.     What  was  the  nature  of  the  complaint? 

Mr.  Scully:  I  object,  your  Honor,  as  not  sufficiently 
identified  with  the  facts  before  this  court,  the  issues 
before  this  court. 

The  Court:     Sustained. 

Q.  By  Mr.  Toner :  Do  you  recall  when  the  complaint 
was  [29]  made?  A.     No,  I  couldn't. 

Q.  Was  the  complaint  made  with  reference  to  the 
mooring  of  Barge  4414,  or  was  it  made  with  reference 
to  some  other  accident? 

Mr.  Scully:  Just  a  moment,  Mr.  Jackson.  I  object  to 
the  question  as  leading,  your  Honor.  Counsel  has  gone 
with  this  witness  up  and  down  trying  his  best  to  get  him 
on  the  track  to  say  something  positive,  and  he  is  not 
succeeding,  so  he  is  resorting  to  leading  questions,  to 
which  I  must  object,  because  this  witness  is  a  very  will- 
ing witness,  your  Honor. 

The  Court:     The  objection  is  overruled. 

Mr.  Toner :     Read  the  question. 

(The  question  was  read.) 

The  Witness :  It  wasn't  an  accident  that  I  complained 
of  the  night  I  remember  about.  I  was  complaining  about 
the  way  they  gave  us  the  service,  that  is  what  I  was 
complaining  about. 

The  Court :  He  wasn't  complaining  about  this  particu- 
lar incident. 

The  Witness :     No. 

Mr.  Toner:  I  was  under  the  impression  that  was  what 
the  complaint  was  about. 

The  Court :     It  would  not  be  material,  then. 
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Mr.  Toner:     No.  [30] 

Q.  By  Mr.  Toner:  Mr.  Jackson,  you  stated  that  in 
your  opinion  the  damage  to  Barge  4414  was  caused  as 
she  was  pulled  over  the  mooring  float,  is  that  correct? 

A.     That  is  my  personal  opinion. 

Q.     Upon  what  do  you  base  that  opinion? 

A.  The  shape  of  the  plank,  and  so  forth,  the  hole  that 
was  in  the  bottom  of  the  barge. 

Mr..  Toner:     That  is  all. 

Cross-Examination 
By  Mr.  Scully: 

Q.     Mr.  Jackson,  have  you  ever  been  to  sea? 

A,     Kindly  explain  what  you  mean  by  "sea." 

Q.  Have  you  ever  served  as  a  hand  or  as  an  officer 
aboard  a  vessel  at  sea  ?  A.     No,  sir. 

Q.     Have  you  ever  held  any  license — 

A.     No,  sir. 

Q.     - — as  seaman  or  officer  aboard  a  vessel? 

A.     No. 

Q.  How  long  had  you  worked  for  the  Atkinson  Com- 
pany at  the  time  that  this  occurrence  happened  in  1945? 

A.     About  nine  years. 

Q.     And  how  long  did  you  work  for  them  afterwards? 

A.     About  two  years. 

Q.  And  you  left  their  employ  of  your  own  volition, 
did  [31]  you?  A.     Absolutely. 

Q.     And  you  are  still  friendly  with  them? 

A.     Surely. 

Q.     You  wouldn't  do  anything  to  hurt  them? 
A.     I  wouldn't  do  anything  to  hurt  anybody. 
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Q.  Did  you  ever  take  a  sounding  of  the  depth  of  the 
sea  at  the  point  of  the  mooring  of  Barge  4414  on  the  31st 
of  March,  1945  ?  A.     No,  sir. 

Q.  You  stated  that  you  thought  the  depth  at  that 
point  was  28  feet?  A.     Around  28  feet,  yes,  sir. 

Q.     Do  you  mean  at  a  time  of  flood  tide  or  low  tide? 

A.     That  would  be  low  tide. 

Q.     Do  you  know  what  the  tide  was  on  that  day? 

A.     I  do  not. 

Q.  Your  guess  of  28  feet  at  low  tide  was  a  guess, 
wasn't  it,  inasmuch  as  you  hadn't  taken  a  sounding? 

A.  Yes,  because  we  put  our  mooring  in  the  water 
about  that  depth,  28  feet, 

Q.  So  you  really  have  no  knowledge  what  the  facts 
were  at  that  particular  mooring,  have  you? 

A.     I  said  about. 

Q.  But  you  have  no  knowledge  of  it,  have  you?  [32] 

A.  No,  sir. 

0.  Did  you  ever  measure  the  mooring  pendant  at- 
tached to  the  float  in  question?  A.     The  pendant? 

Q.  Pendant,  the  mooring  pendant  that  is  attached  to 
the  top  side  of  the  float,  which  you  understand  is  used — 

A.  I  understand  that,  but  we  made  all  those  approxi- 
mately 50  feet  long. 

Q.     Did  you  ever  observe  this  particular  one? 

A.     No,  sir,  I  never  measured  any  of  them. 

Q.     Did  you  see  this  one  when  it  was  made? 

A.     No,  sir. 

Q.     Did  you  see  it  when  it  was  installed? 

A.  No,  sir,  but  I  have  picked  it  up  out  of  the  ocean 
a  good  many  times  and  put  it  on  top  of  the  float. 

Q.  Did  you  make  any  inspection  of  that  float  after 
the  occurrence  concerning  Barge  4414?  A.     No,  sir. 
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Q.  When  you  made  your  rounds  for  the  first  time 
upon  coming  on  duty  that  night,  which  was  the  night  of 
March  3 1st- April  1st,  1945,  you  went  out  in  a  speed- 
boat, didn't  you?  A.     Yes,  sir. 

Q.  And  you  were  following  your  duties  in  respect  to 
watching  the  barges  and  observing  them  as  they  had 
come  in  for  the  job?  [Zdi]  A.     Yes,  sir. 

Q.  That  was  your  mission  on  that  speedboat  trip, 
wasn't  it  ?  A.     That's  right. 

Q.  Your  duty  at  that  time  and  place  was  to  see  if 
everything  was  secure,  is  that  not  true? 

A.     That's  right. 

Q.  And  you  had  other  barges  moored  to  Atkinson 
floats  at  that  time  and  place,  didn't  you? 

A.     Yes,  sir. 

Q.     You  observed  them  ?  A.     Yes,  sir. 

Q.     And  everything  was  secure  as  to  them? 

A.     Yes. 

Q.     And  you  observed  this  barge?  A.     Yes,  sir. 

Q.     And  everything  was  secure  as  to  that  barge? 

A.     That's  right. 

Q.  Then  an  hour  and  a  half  later  you  found  that  she 
apparently  was  in  trouble?  A.     That's  right. 

O.  Because  she  was  slipping  her  load  and  was  appar- 
ently listing — did  I  recall  your  testimony  correctly  ? 

A.     Yes,  sir. 

Q.  Mr.  Jackson,  to  whom  have  you  talked  about  this 
[34]  case  before  this  morning? 

A.     I  beg  your  pardon? 

Q.  To  whom  have  you  spoken  about  this  case  before 
this  morning?  A.     About  this  case? 

Q.     Yes.  A.     The  attorney. 
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Q.  Do  you  recall  that  after  it  was  ascertained  that  the 
Barge  4414  was  in  trouble  at  her  mooring  on  the  early 
morning  of  April  1,  1945,  other  craft  were  called  to 
assist  her? 

A.  We  went  in  to  get  the  boat  to  pull  the  barge  inside, 
so  we  could  get  it  unloaded,  thinking  we  might  save  it. 

Q.  I  understand.  Perhaps  I  didn't  make  my  question 
clear.  Do  you  recall  that  after  she  was  found  to  be  in 
difficulties,  she  was  slipping  her  load  and  was  listing, 
that  other  craft  were  called  to  assist  Barge  4414? 

A.     Yes. 

Q.     How  many  craft?  A.     Just  one. 

Q.     The  Fortuna? 

A.     I  believe  that  is  the  name  of  the  tugboat. 

Q.     It  was  a  tugboat,  wasn't  it? 

A.     Yes,  sir.  [35] 

Q.  Were  you  on  the  spot  when  the  Fortuna  was 
assisting  at  the  barge? 

A.  No,  because  the  barge  had  slipped  its  load,  we  got 
back  there  before  the  Fortuna  got  there,  and  the  barge 
had  slipped  her  load  already. 

Q.     Did  you  see  the  Fortuna  make  fast  to  the  barge? 

A.  That  I  can't  remember.  I  don't  remember.  After 
it  slipped  its  load  I  know  we  hooked  onto  it  and  pulled 
it  inside. 

Q.  You  know  that  the  Fortuna  did  at  some  time  make 
fast  to  the  barge?  A.     That  is  right. 

Q.     And  did  pull  her  in?  A.     That  is  right. 

O.  You  also  know,  do  you  not,  that  the  Fortuna 
assisted  in  getting  her  loose  from  whatever  obstacles  she 
was  afoul  of?  A.     Well,  naturally. 
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Q.  The  surge  of  the  sea,  the  outer  harbor  surge,  at 
that  time  and  place,  as  it  is  in  every  other  instance,  is 
something  entirely  different  from  the  wind,  isn't  it? 

A.  There  is  some  surge  right  in  there,  but  not  a  whole 
lot. 

Q.  Just  a  moment.  I  didn't  ask  you  that.  Please 
follow  my  question. 

The  Court:     Read  the  question. 

(The  question  was  read.)   [36] 

The  Witness :     Well,  yes.    Yes,  I  will  say  yes. 

Q.  By  Mr.  Scully:  And  the  wind  doesn't  make  the 
surge  of  the  sea,  does  it?  A.     No,  I  can't  say  that. 

Q.     Do  you  know?  A.     I  say  that  it  does  not. 

Q.  So  that  it  is  possible,  is  it  not,  Mr.  Jackson,  to 
have  a  surge  of  the  sea  rolling  the  sea  in  one  direction, 
with  the  wind  in  another  quarter  ? 

Mr.  Toner:  If  the  court  please,  I  think  that  this  is 
all  rather  general.  I  think  that  the  question  should  be 
directed  to  what  the  situation  was  at  the  time  and  place, 
and  I  therefore  object  to  the  line  of  questioning. 

Mr.  Scully:     May  I  be  heard  on  that  a  moment? 

The  Court:  I  think  it  is  proper  cross-examination. 
It  is  overruled. 

Q.  By  Mr.  Scully:  Do  you  understand  my  question, 
Mr.  Jackson?    It  is  rather  complicated. 

A.  I  think  your  idea  and  mine  are  rather  different. 
You  are  trying  to  get  me  to  say  that  the  wind  was  roll- 
ing up  a  sea,  which  isn't  a  real  surge. 

0.  No.  Mr.  Jackson,  please  don't  speculate  as  to 
what  my  purpose  is  in  examining  you  under  cross-examina- 
tion. First  of  all,  I  want  to  assure  you  that  I  am  not  try- 
ing to  trap  you.     Let's  understand  that.     I  am  trying  to 
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be  fair  and  honest  with  [37]  you.  I  am  merely  trying  to 
test  not  only  your  recollection,  but  I  am  trying  to  test 
the  subject-matter — 

The  Court:  You  do  not  need  to  explain  any  further 
to  the  witness,  Mr.  Scully. 

Mr.  Jackson,  you  just  answer  the  question  if  you  can 
remember  what  it  was.  Do  you  remember  what  it  was? 
Could  the  surge  that  Mr.  Scully  has  been  speaking  of 
be  in  one  direction  and  the  wind  in  another  direction? 

The  Witness :     It  could  be. 

Mr.  Scully:  Your  Honor,  may  I  see  Plaintiff's  Ex- 
hibit 1  ? 

(A  paper  was  handed  to  counsel.) 

Q.  By  Mr.  Scully :  Mr.  Jackson,  perhaps  I  don't  fully 
understand  the  purport  of  this  sketch.  Am  I  correct  in 
understanding  that  you  drew  a  cross-section  here  of  the 
barge?  A.     This  is  supposed  to  be  the  top. 

The  Court :     Just  as  if — 

The  Witness :     You  were  looking  down  on  it,  yes. 

Q.  By  Mr.  Scully:  This  is  the  side,  and  this  is  the 
bow  over  here,  and  this  is  the  stern;  is  that  about  correct? 

A.     You  can  use  it  any  way  you  want  to? 

Q.     It  is  really  a  double-ender,  isn't  it? 

A.     That  is  correct. 

Q.  So  that  seeing  her  move  through  the  water  she 
would  move  about  like  that  (indicating),  is  that  correct? 

A.     Yes.  [38] 

Q.  I  am  just  trying  to  get  myself  oriented  on  your 
sketch.  Will  you  take  my  pencil  and  designate  on  the 
bottom  of  the  barge  where  you  observed  approximately 
the  point  of  damage  or  the  point  of  impact? 

A.     About  5,  6  feet  in. 
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Q.     Will  you  mark  that  '7-2"? 

(Witness  does  as  requested.) 

The  Court:     Five  or  six  feet  in  from  what? 

The  Witness:  From  the  bottom  of  the  barge.  In 
under. 

Q.     By  Mr.  Scully:     From  the  side?  A.     Yes. 

Q.     From  the  starboard  side  or  port  side? 

A.  I  believe  it  was  starboard.  I  am  not  too  positive. 
I  believe  it  was  the  starboard  side. 

The  Court:  Then  the  bow  would  be  at  this  end  if 
this  is  the  starboard? 

The  Witness:     This  end  here  (indicating). 

Mr.  Scully:  Let's  mark  this  "Bow,"  shall  we,  to 
designate  it? 

The  Witness :     Sure,  we  can  mark  it. 

(Witness  does  as  requested.) 

The  Court:     And  this  is  28  feet  across,  isn't  it? 

The  Witness :  It  is  more  than  that.  It  is  about  40 
feet. 

The  Court:  You  think  it  was  about  5  or  6  feet  in  un- 
der the  bottom?  [39] 

The  Witness:  That's  right.  And  somewhere  around 
25  feet  back  from  the  bow. 

The  Court :  Do  you  think  you  have  got  about  the  right 
distance  here? 

The  Witness :     Yes. 

The  Court:     I  think  not,  because  it  is  130  feet  long. 

The  Witness :     Yes. 

The  Court:  Well,  in  any  event  we  don't  have  to  be 
too  particular. 

Mr.  Scully :     It  is  not  scaled. 
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The  Court:  In  any  event  we  might  say  it  would  be  in 
about  this  position  underneath  (indicating)  ? 

The  Witness :     That  is  right,  your  Honor. 

The  Court :     That  would  be  "J-3." 

Q.  By  Mr.  Scully:  J-3  indicates  a  point — correct  me 
if  I  am  wrong  in  reciting  this — the  point  J-3  was  ob- 
served to  be  approximately  25  feet  in  the  direction  of  the 
stern  from  the  forward  rake?  A.     That  is  right. 

Q.     From  the  bow?  A.     About  that. 

Q.  And  about  5  or  6  feet  inboard  from  the  starboard 
side  of  the  craft,  is  that  correct? 

A.     That  is  about  correct,  yes. 

Q.     All  right.     Now,  you  saw —  [40] 

The  Court :  For  purposes  of  understanding  the  posi- 
tion we  have  made  this  "J-^"  on  top.  As  a  matter  of 
fact,  it  showed  only  on  the  bottom,  is  that  correct? 

The  Witness :     That's  right. 

Q.  By  Mr.  Scully:  And  the  direction  of  the  damage 
was  inward  as  observed  on  the  bottom,  was  it? 

A.     In,  yes. 

Q.     You  saw  the  barge — 

The  Court:     That  would  be  inward  and  upward? 

The  Witness:  Yes.  In  other  words,  if  this  was  the 
bottom,  the  planks  was  pushed  in,  pushed  up. 

The  Court :     Go  ahead. 

Q.  By  Mr.  Scully:  You  saw  the  barge  the  next  day 
after  she  was  capsized,  didn't  you?  A.     Yes. 

Q.  And  she  had  been  beached,  I  believe,  for  that  pur- 
pose? 

A.  She  wasn't  beached.  She  was  pulled  up  alongside 
of  the  dock. 

O.  It  was  for  an  inspection  purpose  that  she  was 
capsized?  A.     Yes,  to  be  repaired. 
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Q.  As  you  looked  at  the  hull  that  day  did  you  notice 
any  markings  on  the  hull  as  apart  and  distinct  from  the 
hole  itself?  [41] 

A.  If  I  remember  right  there  was  kind  of  a  scraping 
across  here. 

Q.  Do  you  mind  if  I  draw  a  rectangle  and  call  it  the 
bottom  of  the  barge?  I  am  no  naval  architect.  We  will 
call  it  the  bottom  of  the  barge.  We  will  forget  about 
the  rake.  The  rake  would  be  going  this  way  (indicating) 
if  we  had  it  bottom  side  up.  Let's  put  this  mark  and  call 
it  "J-4"  as  the  arbitrary  point  of  the  hole  through  the 
bottom.  I  will  mark  "Bow"  and  I  will  mark  "Stern"  on 
this  rectangle.  Will  you  now  point  out  the  location  or 
approximate  location  of  the  markings  that  you  observed 
on  the  hull?  A.     (Witness  does  as  requested.) 

Mr.  Scully :     The  witness  has  drawn  a  light  line. 

Q.  By  Mr.  Scully:  Do  you  mind  if  I  trace  that  a 
little  heavier  ?  A.     No. 

Mr.  Scully:  Indicating  parallel  to  the — this  would  be 
the  starboard  side? 

Mr.  Toner:  That  would  be  port  side  if  she  was  up- 
side down.    Unless  we  are  looking  at  it  from  below. 

Mr.  Scully :  In  any  event,  it  was  in  the  direction  of 
the  bow,  was  it,  towards  the  point  of  damage? 

The  Witness :  After  all,  there  was  a  hole  there,  that  is 
all. 

Q.  By  Mr.  Scully:  Did  you,  Mr.  Jackson,  notice 
some  [42]  markings  on  the  hull  of  the  vessel  in  the  direc- 
tion of  the  starboard  side? 

A.  It  seems  to  me,  if  I  remember  right,  there  was  a 
kind  of  a  scraping  for  a  short  distance,  four  or  five  feet, 
up  to  just  about  where  the  hole  is. 
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Q.  You  didn't  notice  any  scrapings  further  towards 
the  bow  ? 

A.     I  don't  remember.     That  has  been  so  long  ago. 

Q.     I  reahze  we  can't  expect  you  to  remember  exactly. 

The  Court:  But  the  scraping  indication  that  you  did 
notice  was  from  the  hole  towards  the  bow? 

The  Witness :     That's  right,  yes,  sir. 

The  Court :     That  is  sufficient. 

Q.  By  Mr.  Scully:  The  mooring  that  you  have 
marked  with  X's  on  the  chart,  was  there  more  than  one? 

A.  There  was  two  moorings  here.  This  is  one  here; 
the  second  one  down  was  the  one  that  14  was  moored  to. 

The  Court:     Thatis"J-l"? 

The  Witness :     Yes. 

Q.  By  Mr.  Scully:  About  how  far  was  ''J-l"  off  the 
shore  or  the  point  where  you  w^ere  working  and  the 
Atkinson  job  was  being  constructed? 

A.     I  would  say  about  300  feet. 

Q.     And  this  was  dark,  of  course?  A.     Sure.  [43] 

Q.     Was  there  a  moon? 

A.  I  don't  remember  whether  there  was  moonlight  or 
it  was  dark.  It  was  about  300  feet  off  of  there,  that  is 
all  I  can  say. 

O.  The  other  mooring  marked  "X,"  which  does  not 
bear  any  "J"  designation,  was  occupied  at  this  time  by 
some  other  craft?  A.     That  I  can't  answer. 

O.     You  don't  know?  A.     I  don't  remember. 

The  Court :     Is  there  much  more  cross-examination  ? 

Mr.  Scully :     T  am  about  concluded,  your  Honor. 

The  Court :     Very  well.    Go  ahead. 
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Q.  By  Mr.  Scully:  Have  you  ever  assisted  in  moor- 
ing any  of  these  vessels,  any  of  these  barges? 

A.  Not  these  particular  barges.  Only  by  pulling  the 
cable  up  and  having  it  there  when  the  boys  come  in. 

Q.  Your  job  has  been  on  the  land  side  in  this  type  of 
construction  job  that  you  were  doing  there  that  day, 
isn't  it  true? 

A.  For  seven  years  and  a  half  I  had  charge,  as  I  told 
you  in  the  start,  I  told  this  attorney,  of  the  barges  and 
the  tugboats,  derrick  barges,  that  built  San  Pedro  Har- 
bor. 

Q.  You  would  go  out  and  get  these  barges  when  you 
needed  them  at  the  job  after  they  had  been  moored  by 
the  incoming  [44]  tugs,  is  that  not  true? 

A.  Not  necessarily.  I  said  I  had  charge  of  them.  I 
didn't  do  any  of  it  personally.    I  had  my  men  do  it. 

Q.     You  were  in  charge  of  crews? 

A.     That  is  right. 

Q.     You  would  do  that,  is  that  not  true? 

A.     Yes,  I  was  general  superintendent. 

O.  I  understand  you  didn't  actually  do  the  job,  but 
you  superintended  crews  going  out  and  getting  these  barges 
from  the  mooring  and  taking  them  in  after  they  had  been 
dropped  by  the  incoming  tug?  A.     That  is  correct. 

Mr.  Scully:     Thank  you  very  much. 

The  Court:  As  I  understand  it,  then,  Mr.  Jackson, 
this  work  at  the  San  Pedro  Harbor  for  the  seven-and-a- 
half -year  period  that  you  mentioned,  you  not  only  had 
charge  of  the  land  part  of  the  work,  but  you  directed 
the  tugs — 
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The  Witness :     Marine  part  of  it. 

The  Court :     — what  to  do  ? 

The  Witness :     Yes,  sir. 

Mr.  Toner :     I  have  just  a  question  or  two. 

Redirect  Examination - 
By  Mr.  Toner : 

Q.  Mr.  Jackson,  you  testified  that  when  you  went  out 
to  look  at  Barge  4414  after  she  had  been  moored  every- 
thing was  [45]  secure.  Did  you  mean  everything  was 
apparently  secure?  A.     That's  right. 

Q.  Actually  do  you  know  whether  everything  was 
secure  on  that  barge  or  not? 

A.     Only  apparently.     Everything  looked  all  right. 

Q.  But  from  what  happened  later  would  you  say  it 
was  secure?  A.     No. 

Q.  Was  there  any  wind  that  night  to  speak  of,  if  you 
remember  ? 

A.  If  I  remember  correctly  there  wasn't  much  of  a 
wind. 

Q.  Is  there  any  substantial  surge  or  current  at  the 
point  in  question? 

A.  Well,  that  is  around  in  behind  of  the  current.  The 
current  came  in  through  the  end  of  the  breakwater  around 
into  the  harbor.  But  in  where  it  lays  there  is  always  more 
or  less  a  surge.  I  mean  an  under-the-surface  surge.  I 
don't  mean  a  top  surge. 

The  Court:     Mr.  Toner  has  referred  to  a  current  and 
then  to  the  surge ;  do  you  have  in  mind  that  they  are  one  • 
and  the  same,  or  that  they  are  different? 

The  Witness :     They  are  different. 
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Q.     By  Mr.  Toner :     Is  there  any  surge  there? 
A.     There  is  a  slight  surge  every  place.  [46] 
Q.     And  is  there  any  current  there? 
A.     Not  much  of  a  current  there,  no,  sir. 
Mr.  Toner :     That  is  all. 

Mr.  Scully:     No  further  questions. 
The  Court:     You  are  excused,  Mr.  Jackson. 
The  court  will  take  a  recess  of  a  few  minutes  at  this 
time. 

(A  recess  was  taken.) 

Mr.  Toner:     Call  Mr.  Bach. 

SOREN  K.  BACH, 

called  as  a  witness  by  and  on  behalf  of  the  libelant,  having 
been  first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

The  Clerk:     Will  you  state  your  name,  please? 

The  Witness :     Soren  K.  Bach. 

Direct  Examination 
By  Mr.  Toner: 

Q.     What  is  your  address,  Mr.  Bach? 

A,     1035  Cerritos  Avenue,  Long  Beach. 

Q.     What  is  your  present  occupation? 

A.     I  am  a  contractor. 

Q.     Carpenter  contractor  ? 

A.     Carpenter  contractor,  contracting  houses. 

Q.     By  whom  were  you  employed  on  March  31,   1945 
and  shortly  thereafter? 

A.     Guy  F.  Atkinson  Company.   [47] 

Q.     What  was  your  occupation  at  that  time? 

A.     Yard  superintendent. 
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Q.  You  will  have  to  talk  a  little  louder,  Mr.  Bach,  so 
that  counsel  can  hear  you. 

Are  you  now  employed  by  the  Guy  F.  Atkinson  Com- 
pany? A.     No;  I  am  self-employed. 

Q.     You  are  self-employed?  A.     Right. 

Q.  Did  you  have  charge  of  the  construction  of  certain 
mooring  floats  for  the  Guy  F.  Atkinson  Company? 

A.     I  did. 

Q.  Will  you  describe  these  mooring  floats,  their  size, 
description,  manner  of  construction? 

A.  They  were  assembled  of  12  by  12's,  10-foot-long 
pieces,  until  we  got  a  block  that  was  either  three  layers 
high  or  four  layers  high,  all  according  to  the  size  of  the 
mooring  we  wanted;  bolted  together  with  one-inch  bolts. 
For  the  purpose  of  mooring  we  had  a  one-inch  steel  plate 
approximately  I  should  say  20  by  20  inches,  with  a  two- 
inch  ring  that  had  probably  a  width  of  16  inches,  and 
standing  up  about  12  inches. 

The  Court:     Read  the  question  and  answer. 

(The  question  and  answer  were  read  by  the  reporter.) 

The  Court:  Did  this  ring  that  you  speak  of  stand  up- 
right in  the  center  of  this  steel  plate?  [48] 

The  Witness:     Yes,  your  Honor. 

The  Court :     How  was  that  affixed  to  the  mooring  float  ? 

The  Witness:  Your  bolt  is  clear  through.  The  same 
amount  of  ring  on  the  bottom  as  it  had  on  the  top. 

The  Court:  What  was  the  diameter  of  that  mooring 
ring? 

The  Witness:  Diameter  of  the  ring  itself  was  two 
inches. 

The  Court:     Was  that  of  solid  steel? 

The  Witness :     It  was  solid  steel,  yes,  your  Honor. 
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The  Court:  Do  I  understand  that  that  part  which 
appeared  above  the  top  of  the  float  was  about  12  inches 
high? 

The  Witness:     That's  right. 

The  Court :     And  that  was  one-inch  steel  ? 

The  Witness :     Two  inches. 

The  Court:  And  did  that  continue  clear  through  the 
four  feet  of  the  bottom  of  the  float  and  then  protrude  the 
same  distance  underneath  ? 

The  Witness :  No ;  the  ring  itself  was  welded  onto  the 
plate  and  protruded  two  inches  through  the  plate,  and  then 
it  was  welded  on  both  sides  of  the  plate,  both  top  and 
bottom. 

The  Court:  How  was  the  plate  then  attached  to  the 
top  of  the  mooring  float? 

The  Witness :  It  was  bolted  with  one  inch  bolts  clear 
around  the  plate.  I  would  say  approximately  18  one-inch 
bolts  that  went  clear  through  the  float. 

The  Court:     Clear  through  to  the  bottom?  [49] 

The  Witness:  Yes,  clear  through  to  the  plate  on  the 
bottom. 

The  Court:  Was  there  a  similar  ring  that  you  have 
described  attached  to  the  bottom  of  it? 

The  Witness :     Yes. 

The  Court :     Was  it  attached  in  the  same  way  ? 

The  Witness:  Yes,  bolts  go  clear  through  and  attach 
to  the  plates. 

The  Court :  And  the  ring,  as  you  have  called  it — some 
have  referred  to  it  as  a  "U"  ring? 

Mr.  Toner:     "U"  bolt. 

The  Court :     You  mean  the  same  thing  ? 

The  Witness :     Yes. 
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The  Court :  It  is  more  in  the  shape  of  a  "U"  bolt  than 
it  is  a  ring,  isn't  it,  Mr.  Bach  ? 

The  Witness :     That's  right. 

The  Court:  And  that  is  of  the  same  construction  as 
the  one  you  have  described  topside  of  the  mooring  float? 

The  Witness :     Yes,  your  Honor. 

The  Court:     All  right. 

Q.  By  Mr.  Toner:  Mr.  Bach,  will  you  draw  a  dia- 
gram of  the  mooring  float  that  was  involved  in  the  Barge 
4414  accident? 

Mr.  Scully:  Just  a  moment.  It  hasn't  been  shown 
that  this  witness  knows  what  float  was  involved.  He  has 
been  asked  [50]  thus  far  as  to  his  building  of  floats.  I 
think  it  should  be  brought  home  into  the  evidence,  if  it 
can  be,  that  he  knows  what  float  is  in  question  here. 

The  Court:     Just  ask  him  about  it,  Mr.  Toner. 

Q.  By  Mr.  Toner :  Mr.  Bach,  are  you  familiar  with 
the  float  that  was  involved  in  the  Barge  4414  accident? 

A.  I  built  the  float,  but  I  could  not  say  for  sure 
whether  it  was  a  three-  or  four-layer. 

Q.  If  it  is  a  three-layer,  it  is  three  feet  high,  is 
that  it?  A.     That  is  right. 

O.     And  if  it  is  a  four-layer,  it  is  four  feet  high? 

A.     Yes. 

Q.     Otherwise  you  can  describe  it  exactly? 

A.     Yes,  sir. 

Q.     You  may  proceed. 

(Witness  makes  a  drawing.) 

The  Court :  How  many  of  those  bolts  were  there  going 
through  ? 

The  Witness:  Approximately  eighteen.  They  were 
all  around  the  plate.  They  went  clear  around.  All  one- 
inch. 
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The  Court:     Go  ahead,  Mr.  Toner. 

Mr.  Toner :     I  should  Hke  to  have  the  paper — 

The  Court :     Show  it  to  Mr.  Scully. 

Mr.  Scully :  I  am  familiar  with  it,  your  Honor.  I 
watched  [51]  the  witness  draw  it. 

Mr.  Toner:  I  should  like  to  have  the  paper  marked  as 
an  exhibit,  and  offer  it  as  Libelant's  Exhibit  No.  2. 

Mr.  Scully:  No  objection  for  what  it  is  worth,  your 
Honor. 

The  Court:  Let  it  be  received  and  marked  as  Libel- 
ant's Exhibit  2. 

(The  document  referred  to  was  marked  Libelant's  Ex- 
hibit 2,  and  was  received  in  evidence.) 

Q.  By  Mr.  Toner :  Mr.  Bach,  if  this  mooring  float  is 
a  three-foot  float,  how  far  out  of  water  would  it  float? 

A.  At  that  time  it  was  comparatively  new,  and  I 
would  say — 

The  Court:  Is  there  any  use  in  asking  if  it  was  a 
three-foot  float?  Hasn't  it  been  stipulated  it  was  four 
feet? 

Mr.  Toner :     Yes,  that  is  correct. 

The  Court:  I  don't  see  any  use  in  taking  time  asking 
about  three  feet. 

Q.  By  Mr.  Toner:  If  this  is  a  four-foot  float,  Mr. 
Bach,  as  it  has  been  described,  how  far  out  of  water  would 
it  float? 

A.     I  would  say  about  18  inches  out  of  the  water. 

Q.  Did  you  have  charge  of  the  repairs  to  Barge  4414 
after  she  was  damaged  on  March  31,  1945? 

A.     I  did.  [52] 

Q.     Did  you  see  the  barge  when  she  was  capsized? 

A.     After  she  was  capsized? 
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Q.     Yes.  A.     Yes;  after  she  was  turned  over? 

Q.     Yes.  A.     I  did. 

Q.     Where  was  she  at  the  time? 

A.  She  was  at  the  mooring  when  I  saw  her.  Not  at 
the  mooring;  I  mean  at  the  dock  where  we  repaired  the 
barges. 

Q.  Will  you  describe  the  damage  that  you  saw,  indi- 
cating the  place  and  the  planks  that  were  damaged  ? 

A.  I  saw  two  planks  that  were  busted  clear  through, 
a  hole  that  took  in  about  two  widths,  or  the  width  of  two 
planks,  and  they  were  busted  down  between  the  floor 
timbers.    That  is  about  all. 

Q.     What  was  the  size  of  these  planks? 

A.     They  were  4  by  12. 

Q.     They  were  12  inches  wide? 

A.     12  inches  wide. 

Q.     4  inches  thick?  A.     Yes. 

Q.  Where  with  reference  to  the  bottom  end  of  the 
rake  were  these  broken  planks? 

A.  I  would  say  in  about  21  feet  or  so,  and  away  from 
the  sides.  That  is  taking  it  from  memory  now.  I  would 
say  [53]  about  5  feet  or  so. 

Q.     5  feet  from  where? 

A.     From  the  side  of  the  barge  and  in. 

Q.     Which  side? 

A.  On  the  port  side.  It  was  upside  down  when  she 
came  in,  now. 

Q.  Do  you  mean  the  port  side  upside  down,  or  do  you 
mean  the  starboard  side  rightside  up  ? 

A.  On  the  starboard  side  upside  down,  and  on  the 
port  side  rightside  up. 

O.  In  any  event,  the  hole  was  5  feet  from  the  side  of 
the  barge?  A.     That  is  correct. 
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Q.  Did  you  see  any  scratches  or  other  marks  on  adja- 
cent planks  ? 

A,  There  were  scratches — in  my  memory  there  was  a 
scratch  there  that  was  approximately  8  feet  long,  as  I 
recall  it. 

Q.     In  which  direction  did  the  scratch  run? 

A.  It  was  not  straight  on  the  barge.  It  went  like  from 
the  outside  and  come  diagonally  down  to  the  hole. 

Mr.  Scully:  Just  a  moment.  May  it  please  your 
Honor,  might  I  have  that  answer  read  back  again?  If 
your  Honor  will  permit  me,  I  would  like  to  stand  over 
here,  because  I  cannot  hear.  [54] 

The  Court:  You  may  stand  there,  and  you  may  sit 
at  this  other  table,  if  you  desire. 

Mr.  Scully:     I  am  perfectly  satisfied  if  this  is  all  right. 

The  Court :     Read  the  question  and  answer,  please. 

(The  question  and  answer  were  read  by  the  reporter.) 

Q.  By  Mr.  Toner:  Was  there  anything,  particularly, 
about  the  scratch  that  would  enable  you  to  determine 
what  had  caused  the  scratch? 

A.  Not  on  the  scratch  itself,  but  on  the  plank  before 
where  the  hole  actually  was  there  was  an  indentment 
which  you  could  see  was  made  with  a  round  object,  and 
I  just  presumed  that  was  the  ring  of  the  barge  that 
did  that. 

Q.     How  large  was  this  indentation  that  you  saw? 

A.     You  mean  in  the  plank  previous — 

Q.     How  big  was  it  and  how  deep  was  it? 

A.  I  would  say,  as  I  recall,  about  three-quarters  of  an 
inch,  maybe  less. 

Q.     Deep? 

A.  Yes.  in  the  edge  of  the  plank  that  wasn't  taken  out 
of  there. 
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The  Court:  I  don't  know  whether  this  is  clear  or  not. 
Read  the  last  two  or  three  questions  and  answers,  please. 

(The  record  was  read  by  the  reporter.) 

The  Court:     Do  you  mean  the  ring  of  the  barge?  [55] 

The  Witness :     No ;  the  ring  of  the  float. 

The  Court:     Go  ahead. 

Q.  By  Mr.  Toner:  How  far  was  it  from  the  hole 
up  to  the  mooring  bit  of  the  barge  around  forward  of 
the  rig? 

The  Court:     Is  that  question  clear  to  you? 

The  Witness:  Yes.  I  was  just  trying  to  figure  the 
distance. 

As  far  as  I  can  figure,  it  would  be  between  40  and  50 
feet,  it  looked  to  me. 

Q.     By  Mr.  Toner:     Was  the  barge's  bottom  clean? 

A.     Fairly  clean,  yes. 

Mr.  Toner :     That  is  all. 

Cross-Examination 
By  Mr.  Scully: 

Q.  Mr.  Bach,  you  described  these  floats  which  you 
built.  Did  you  build  all  of  the  floats  which  were  used  at 
the  mole  job  for  the  Atkinson  people? 

A.     No,  I  didn't. 

Q.     Did  you  supervise  their  building? 

A.     Not  all  of  them. 

Q.  How  many  floats  were  there  there  on  the  31st  of 
March,  1945,  if  you  can  recall? 

A.  I  am  afraid  I  couldn't  give  any  figure  on  that.  I 
would  just  have  to  completely  guess. 

0.     Two  or  four?  [56] 

A.     No;  I  would  say  probably  twelve. 
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Q.     In  use  at  the  job  there,  along  m  front  of  the  job? 

A.  Not  laying  out  in  that  little  area.  I  thought  you 
meant  in  the  whole  harbor  area  of  the  Guy  F.  Atkinson 
Company. 

Q.     I  mean  the  Atkinson  floats. 

A.     About  twelve. 

Q.  Did  all  of  the  floats  that  you  built  have  identical 
construction,  with  the  possible  exception  of  three  or  four 
planks?  Some  were  three  and  some  were  four,  as  I 
understand  it.     Other  than  that  were  they  all  identical? 

The  Court :  I  don't  believe  he  said  planks.  I  think  he 
said  some  were  three  feet  and  some  were  four  feet. 

Q.  By  Mr.  Scully :  Other  than  the  fact  of  some  being 
three  feet  and  some  four  feet,  were  the  other  dimensions 
identical?  A.     I  believe  they  were. 

Q.  Could  it  be  possible  that  there  were  difl^erent-sized 
"U"  bolts  used?  A.     That  is  possible. 

Q.  Roughly,  I  know  you  can't  recall  exactly,  about 
how  many  floats  would  you  say  you  have  built? 

A.     I  would  say  six. 

The  Court :     All  for  the  Atkinson  Company  ? 

The  Witness :     Yes. 

Q.  By  Mr.  Scully :  Did  each  one  of  those,  Mr.  Bach, 
have  [57]  a  "U"  bolt  standing  clear  of  the  topside  of  the 
float  of  about  12  inches?  A.     Yes. 

O.     Every  one  of  them  did? 

A.  Yes,  even  the  floats  they  brought  in.  They  rented 
some  from  the  Navy.  They  had  the  same  "U"  bolts  on 
them. 

The  Court :     Read  the  answer. 
(The  answer  was  read.) 

Q.  By  Mr.  Scully:  Referring  now,  Mr.  Bach,  to  the 
scratches  that  you  observed  and  the  indentations  on  the 
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hull,  I  will  draw  a  rectangle  which  we  will  say  is  the 
bottom  of  the  barge  after  she  is  turned  upside  down,  and 
we  will  just  pick  out  any  place  in  here  and  put  a  mark 
which  we  will  call  "B-1"  for  the  hole  through  that 
you  saw. 

Mr.  Toner :  If  the  court  please,  I  think  I  would  rather 
have  the  witness  place  the  mark. 

Mr.  Scully :  I  am  going  to  have  him  place  it.  This  is 
preliminary.  I  just  want  to  orient  him  on  the  map  here. 
We  are  just  placing  that.  We  will  put  the  bow  over 
here. 

Q.  By  Mr.  Scully:  Now  will  you  take  the  pencil 
and  indicate — 

A.  If  I  remember  correctly,  the  hole  was  here  (in- 
dicating). 

Q.     You  may  re-place  it  if  you  wish, 

A.     As  I  remember,  approximately  8  feet.   [58] 

The  Court:     Talk  a  little  louder. 

The  Witness :  Approximately  8  feet.  It  run  in  a  line 
about  like  this  (indicating).  That  is  about  as  I  remem- 
ber it. 

Q.  By  Mr.  Scully:  A  line  running  outboard  towards 
the  side? 

A.     Outboard,  that  is  the  way  I  feel  I  remember  it. 

O.  Will  you  point  out  where  you  saw  this  approxi- 
mately three-quarter-inch  indentation? 

A.  If  we  had,  say,  this  plank  here,  or  this  hole  here, 
this  hole,  if  I  remember  right,  was — 

The  Court :     A  little  louder. 

A.  This  hole,  as  I  remember,  was  approximately  like 
this  (indicating):  here  was  one  plank  here,  and  another 
plank  here,  and  the  indentation  was  right  in  the  next  plank 
here,  which  I  did  not  remove  at  the  time. 
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Q.  By  Mr.  Scully:  These  planks  ran  across  the  bot- 
tom of  the  barge?  A.     That  is  right. 

The  Court:  This  hole,  then,  wasn't  round,  but  rather 
elongated,  is  that  it? 

The  Witness :     Yes. 

Q.  By  Mr.  Scully:  And  bearing  towards  the  outside 
of  the  float  as  distinguished  from  the  bow — 

A.  Approximately  the  way  I  have  got  it  here  (in- 
dicating). [59] 

Q.     And  this   indentation   appeared   to  you  as   though 
something  had  smacked  the  round  object  against  the  bot- 
tom of  the  boat?  A.     That  is  right. 
•  Q.     Did  you  see  more  than  one  of  those — 

The  Court :     The  bottom  of  the  boat  ? 

Mr.  Scully:  Yes,  your  Honor,  of  the  barge.  We  are 
looking  at  the  barge  capsized  now,  and  the  witness  has 
testified  that  he  saw  this  rounded  indentation  about  three- 
quarters  inches  as  though  something  had  been  jammed 
up  against  the  bottom  and  driven  part  way  into  the  plank. 

Q.     By  Mr.  Scully:     Am  I  correct  in  that? 

A.     Right. 

Q.  Did  you  see  more  than  one  of  those  type  of  in- 
dentations? A.     I  did  not. 

Mr.  Scully:  We  offer  this,  your  Honor,  as  Respond- 
ents' A. 

The  Court :     Let  it  be  received  and  so  marked. 

(The  paper  referred  to  was  marked  Respondents'  Ex- 
hibit A,  and  was  received  in  evidence.) 

Q.  By  Mr.  Scully:  You  stated  an  estimate  of  what 
the  measurement  would  be  from  the  hole  in  the  hull  to 
the  starboard  bit,  I  believe  it  was,  on  the  topside  of  the 
barge.      Did   you  take   into   account   that  your   measure- 
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ment  would  be  at  least  partially  along  a  circular 
course?  [60] 

A.     That  is  what  I  was  trying  to  figure  out. 

Q.  You  didn't  use  any  mathematics  or  any  figures  in 
that? 

A.  No,  I  didn't.  I  figured  I  was  on  a  12-foot  radius, 
approximately. 

Q.     12-foot  what?  A.    Radius  of  a  regular  barge. 

Q.  Do  you  recall  which  side  of  the  barge  the  hole, 
the  point  of  damage  was  nearer  to?  The  port  side  or 
the  starboard  side? 

A.  The  starboard  side.  That  is  with  the  barge  right- 
side  up. 

Q.  And  about  five  or  six  feet  inboard  in  the  starboard 
side?  A.     That's  right. 

Mr.  Scully :     That  is  all,  your  Honor. 

Mr.  Toner:     No  redirect  examination,  your  Honor. 

The  Court :     You  are  excused. 

Mr.  Toner:     Call  Mr.  Raimer. 

EDWARD  M.  RAIMER, 

called  as  a  witness  by  and  on  behalf  of  the  libelant,  hav- 
ing been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:     Will  you  state  your  name,  please? 

The  Witness:     Edward  M.  Raimer.   [61] 

Direct  Examination 
By  Mr.  Toner : 

Q.     What  is  your  residence,  Mr.  Raimer? 

A.     2134  Golden,  Long  Beach. 

0.     Your  present  occupation? 

A.     Superintendent  on  the  Hyperion  Outfall  Sewer. 
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Q.     Who  was  your  employer? 

A.     The  Guy  F.  Atkinson  Company. 

O.  What  previous  experience  have  you  had  around 
the  harbor,  particularly  with  reference  to  mole  and  harbor 
construction. 

A.  I  have  been  indirectly  involved  in  the  towing  of 
rock  for  the  past  nine  years,  from  the  Catalina  quarries 
to  the  Long  Beach  breakwater,  and  also  to  the  mole  job, 
and  Reese  Field,  Redondo  Breakwater,  and  Hueneme 
Jetty. 

Q.     What  was  your  position  on  March  31,  1945? 

A.     I  was  assistant  project  manager  on  the  mole  job. 

The  Court:     For  whom? 

The  Witness :     For  the  Guy  F.  Atkinson  Company. 

Q.     By  Mr.  Toner:     What  were  your  hours  of  work? 

A.     Twenty-four,  just  about. 

O.     What  shift  were  you  on? 

A.  I  was  responsible  for  the  towing  of  the  rock,  and 
of  course  I  was  subject  to  call.  However,  my  hours 
were,  you  might  say,  from  7:00  in  the  morning  until 
6:00  in  the  evening.  [62] 

Q.     Where  were  you  when  Barge  4414  was  damaged? 

A.     I  was  at  home. 

Q.  When  did  you  first  hear  about  the  damage  to  the 
barge  ? 

A.  Approximately  7:00  o'clock  the  following  morn- 
ing. 

O.     When  you  came  to  the  job? 

A.     When  I  came  to  the  job. 

O.     What  did  you  see  at  that  time? 

A.  Well,  at  that  time  T  didn't  see  anything.  They 
didn't  have  the  barge  turned,  if  I  remember  rightly,  by 
that  time.     I  am  not  certain  of  that. 
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Q.     Did  you  later  see  the  damage  to  the  barge? 

A.     I  did. 

Q.     Where  was  she  at  that  time? 

A.     She  was  moored  alongside  the  work  trestle. 

Q.     Was  she  capsized  or  rightside  up? 

A.     She  was  capsized. 

Q.  What  did  you  observe  as  to  the  damage  she  had 
sustained  ? 

A.  Two  of  the  bottom  planks  were  bashed  in,  approxi- 
mately 21  or  22  feet  from  the  rake,  and  approximately 
5  to  6  feet  in  from  the  side  of  the  barge. 

Q.     How  large  a  hole —  A.     Starboard  side. 

Q.  Did  that  make  a  hole  right  through  the  bottom  of 
the  [63]  barge?  A.     That  is  right. 

Q.     How  large  a  hole  did  that  make? 

A.  It  was  a  jagged  hole,  of  course,  and  I  imagine  it 
covered  approximately  6  to  8  square  inches. 

The  Court:     Read  the  answer. 

(The  answer  was  read.) 

The  Court :     6  to  8  square  inches  ? 

The  Witness :     That  is  the  opening,  yes. 

The  Court:  Do  you  mean  6  to  8  square  inches? 
Would  you  say  2  by  4  inches,  is  that  what  you  mean? 

The  Witness :     That  is  right.     That  much  area. 

The  Court:     6  to  8  square  inches  was  the  hole? 

The  Witness :     That's  right,  sir. 

Q.  By  Mr.  Toner :  Did  you  make  an  examination  of 
the  damage?  A.     Yes,  I  did. 

O.  Do  you  have  an  opinion  as  to  the  manner  in  which 
this  damage  was  caused? 

Mr.  Scully :     Go  ahead. 

A.     Well,  I  was  of  the  opinion  that  the  damage  was — 
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Mr.  Scully :     Just  a  moment. 

Q.  By  Mr.  Toner:  Just  answer  yes  or  no  whether 
you  have  an  opinion.  A.     Yes.  [64] 

O.     Will  you  state  that  opinion? 

Mr.  Scully:  Just  a  moment,  Mr.  Raimer.  Counsel 
has  not  qualified  this  witness  other  than  as  a  superin- 
tendent on  a  construction  job  and  as  a  construction 
superintendent.  This  is  a  matter  of  marine  damage  to 
vessels,  which  is  a  much  different  thing  than  building 
moles  and  the  like,  and  I  submit  the  witness  is  not  qualified 
to  give  his  opinion  on  that. 

Mr.  Toner :  If  the  court  please,  he  has  testified  he  was 
in  charge  of  having  the  rock  brought  over  to  these  various 
jobs  from  Catalina  for  a  period  of  nine  years.  I  think 
he  is  thoroughly  quahfied  to  testify  as  an  expert. 

Mr.  Scully:  Of  course,  your  Honor,  a  man  on  a  pas- 
senger liner  might  say  he  was  in  charge  of  bringing 
passengers  over  the  route  from  Australia  for  many  years, 
but  he  couldn't  testify  as  to  what  the  cause  of  grounding 
might  be,  or  collision.  That  is  entirely  different.  I  still 
submit  that  the  objection  is  well  taken. 

The  Court :     I  think  he  should  be  qualified  further. 

Q.  By  Mr.  Toner :  Mr.  Raimer,  did  you  have,  during 
the  course  of  your  experience,  occasion  to  examine  damage 
to  various  barges  ? 

A.  Yes,  I  did.  That  was  part  of  my  job.  In  other 
words,  I  had  to  provide  for  the  dry-docking  of  barges 
that  were  seriously  damaged,  and  also — 

O.  Did  you  have  charge  of  the  maintenance  of  barges 
[65]  similar  to  Barge  4414?  A.     Indirectly,  yes. 

Q.  Have  you  examined  various  other  damage  to  the 
bottom  of  similar  barges? 

A.     Yes,  I  have  examined  damaged  barges. 
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Q.  Was  that  part  of  your  work  during  the  nine  years 
you  referred  to?  A.     That  is  right,  sir. 

Q.  Will  you  state  your  opinion  as  to  the  cause  of 
damage  to  Barge  4414? 

Mr.  Scully :  Just  a  moment.  May  it  please  your  Hon- 
or, I  repeat  my  objection  for  the  reason  that  all  of  that 
experience  would  give  him  very  adequate  knowledge  as 
to  how  to  repair  them,  but  it  would  have  absolutely  no 
bearing  as  to  what  caused  them.  We  have  got  issues 
here  concerning  seamanship,  and  the  method  of  mooring 
barges  and  the  like;  not  on  matters  of  construction,  the 
way  to  put  in  planks,  or  the  type  of  materials  used,  and 
the  way  it  is  put  together.  That  is  all  in  the  witness'  field, 
but  not  the  cause  of  damage.  That  is  substantially  differ- 
ent, your  Honor. 

The  Court :     The  objection  is  sustained. 

Q.  By  Mr.  Toner :  How  did  the  size  of  the  hole  in 
the  bottom  of  Barge  4414  compare  with  the  "U"  bolt  in 
the  mooring  floats  which  were  being  used  at  that  time? 

A.  The  indentation  could  have  been  made  by  a  bar 
the  [66]  size  of  the  "U"  bolt  in  our  mooring  floats. 

The  Court:     Didn't  you  cover  that  in  the  stipulation? 

Mr.  Scully :     Yes,  there  is  no  dispute  about  that. 

Q.  By  Mr.  Toner:  Basing  your  answer  upon  your 
experience  in  harbor  construction  work,  assume  a  barge 
similar  in  description,  dimensions,  draft  to  Barge  4414, 
loaded  with  879  tons  of  rock  with  two  to  three  feet  of 
freeboard  at  the  bow  and  six  to  eight  inches  of  freeboard 
at  the  stern;  assume  further  that  said  barge  was  properly 
moored  to  a  mooring  float  similar  in  dimensions  and 
description  to  the  floats  we  have  been  talking  about,  and 
similar  to  the  floats  used  on  the  Terminal  Island  mole 
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construction  job;  and  assume  further  that  the  wind  was 
neg-Hgible,  that  the  water  was  at  or  near  high  tide,  and 
that  the  ordinary  currents  and  surges  of  Los  Angeles 
Harbor  were  present:  state  whether  or  not  you  have  an 
opinion  as  to  whether  it  is  possible  for  such  a  barge  to 
override  said  mooring  float  by  the  action  of  the  wind  and 
the  currents  without  any  intervening  motive  force. 

Mr.  Scully :  Just  a  moment,  may  it  please  your  Honor. 
I  repeat  my  objection.  It  is  the  same  question  in  the  form 
of  a  hypothetical  question  now.  The  witness  has  already 
clearly  shown  the  limits  of  the  field  of  his  qualification. 
He  has  no  qualification  on  towing  as  such.  He  has  qual- 
ifications for  building  barges,  constructing  barges,  and 
building  moles,  and  the  like,  but  not  the  navigation  of  tugs 
in  tow.  [67] 

The  Court :     The  objection  is  sustained. 

The  court  will  take  a  recess  at  this  time,  Mr.  Toner, 
until  2 :00  o'clock. 

I  think  you  should  further  qualify  this  witness  upon  the 
point  urged  in  the  objection  by  Mr.  Scully. 

(Whereupon,  at  12:00  noon  a  recess  was  taken  until 
2:00  o'clock  p.  m.  of  the  same  day.)   [68] 

Los  Angeles,  California,  Tuesday,  December  16,  1947. 

2:00  P.  M. 

Mr.  Toner:  If  the  court  please,  Mr.  Scully  has  ob- 
tained some  tide  information,  which  we  are  perfectly  will- 
ing to  stipulate  may  be  read  into  the  record. 

Mr.  Scully:  May  it  please  your  Honor,  I  took  this 
from  the  records  of  the  United  States  Coast  and  Geodetic 
Sur\ey  in  this  building  at  the  noon  hour.     Those  records 
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show  the  actual  recordation  of  the  tides  at  Los  Angeles 
Harbor  on  March  31,  1945,  and  the  first  two  tides  on 
April  1,  1945. 

Low  tide  on  March  31  was  at  5  :30  A.  M.  Daylight  Sav- 
ing Time,  with  a  tide  of  .41  feet.     High  tide  following — 

The  Court :     Point  what  ? 

Mr.  Scully:     .41  feet.    41/100  feet. 

High  tide,  following  that  low  tide,  or  flood  tide  as  it 
is  also  called,  was  at  11 :42  A.  M.  on  the  31st  of  March. 
It  measured  at  3.81  feet. 

The  next  low  tide  on  the  31st  of  March,  1945  was  at 
5  :06  P.  M. 

The  Court:     Still  on  March  31st? 

Mr.  Scully:     Yes. 

The  Court :     What  time  ? 

Mr.  Scully :  Six  minutes  past  five  P.  M.  It  measured 
at  1.41  feet. 

The  Court:  The  first  low  tide  was  41/100  of  a 
foot?  [69] 

Mr.  Scully:     Yes,  5:30  A.  M.  on  the  31st. 

The  Court:     April? 

Mr.  Scully:  We  haven't  got  the  last  tide  on  the  31st, 
your  Honor,  of  March,  which  occurred  at  11:30  P.  M. 
on  the  31st  of  March.     It  measured  at  4.91  feet. 

Now  we  go  to  the  1st  of  April.  6:12  A.  M.  Low 
tide  .61  feet. 

Although  it  probably  will  not  be  material  to  this  in- 
quiry, I  do  have  the  figures  on  the  high  tide  following 
that  on  the  1st  of  April,  which  occurred  at  12:30  P.  M., 
30  minutes  past  noon  on  the  1st  of  April.  It  measured 
at  3.61  feet. 

Mr.  Toner :  It  is  stipulated  by  the  libelant  that  those 
figures  are  correct. 

Mr.  Raimer. 
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called  as  a  witness  by  and  on  behalf  of  the  libelant,  hav- 
ing been  previously  sworn,  resumed  the  stand  and  testi- 
fied as  follows : 

Direct  Examination  (Resumed) 
By  Mr.  Toner : 

Q.  Mr.  Raimer,  will  you  explain  to  the  court  what 
your  duties  were  in  connection  with  the  mole  job,  in  de- 
tail, please? 

A.  Well,  I  was  interested  in  any  problem  or  course  that 
would  concern  the  management.  However,  I  probably 
spent  the  majority  of  my  time  dispatching  the  towboats, 
chartering  the  towboats,  surveying  the  barges  after  there 
had  been  an  accident,  [70]  making  out  the  report,  getting 
dry-dock  space  for  them  in  case  we  had  to  dry-dock 
them.  We  used  to  dry-dock  them  before  we  turned 
them  over  in  order  to  do  a  repair  job  on  them.  In  other 
words,  I  can  only  testify  as  to  that  which  I — the  informa- 
tion I  would  get  from  the  field  through  the  men,  and 
from  my  own  observances  while  making  the  surveys  of 
the  accident. 

0.  What  did  you  have  to  do  with  the  mooring  of  the 
barges  ? 

A.  I  was  responsible  for  the  tow,  of  course,  from  the 
time  the  boat  left  with  the  empty  barges,  went  to  Catalina, 
and  the  barges  were  loaded  and  then  towed  to  the  main- 
land, and  responsible  until  they  were  made  fast. 

O.  ^^'hat  do  you  mean  by  you  were  responsible  for 
them? 

A.  In  other  words,  if  there  was  an  accident,  towing 
accident,  or  a  barge  happened  to  lose  a  load,  due  to  a 
marine  accident,  or  due  to  a  storm,  why,  it  was  up  to 
me  to  come  up  with  the  answers  as  to  what  had  happened. 
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Q.     Did  you  have  charge  of  that  feature  of  the  job? 

A.     That's  right. 

The  Court :     He  had  charge  of  what  feature,  now  ? 

Mr.  Toner  asked  if  you  had  charge  of  that  feature. 
You  had  charge  of  w^hat  feature?  When  a  tug  was  bring- 
ing in,  say,  a  barge  to  be  moored,  did  you  have  anything 
to  do  w'ith  that? 

The  Witness :  Only  in  that  I  was  responsible  for  the 
[71]  tow,  your  Honor.  In  other  words,  if  there  was  an 
accident  chargeable  to  towing,  why.  that  was  my  re- 
sponsibility, to  investigate. 

The  Court :  Were  you  out  there  to  watch  them  when 
they  came  in  and  made  the  barges  fast  to  the  floats? 

The  Witness :  Qiute  often.  In  fact.  I  have  been  down 
in  the  holds  when  the  barge  has  been  sinking.  Personally 
helped  plug  one  hole  while  the  barge  was  sinking. 

The  Court:  That  was  after  the  collision  or  whatever 
it  was  that  caused  the  hole — was  there  a  hole  in  the  bot- 
tom of  the  barge  that  caused  it  to  be  sinking? 

The  Witness :     That's  right,  sir. 

The  Court :  Were  you  in  there  at  the  time  that  it 
struck? 

The  Witness :     No,  sir. 

The  Court:     You  went  there  afterwards? 

The  Witness :  That  is  right.  I  would  hear,  either  by 
phone  or  radio,  that  the  barge  was  in  distress,  and  then  I 
would  get  on  a  water  taxi  and — 

The  Court :  W' hen  the  tugs  came  in  with  their  tow,  did 
you  have  anything  to  do  with  the  method  of  their  being 
made  fast  to  the  floats  ? 

The  Witness:  W^ell,  only — of  course  that  was  a  cut 
and  dried  method  that  we  have  used  for  vears.     I  would 
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order,  say,  for  instance,  the  pendants  made  up  that  we 
anchored  the  barges  with,  and  also  the  floats  built,  and 
also  purchased  the  [72]  anchors,  and  had  the  pendants 
made,  that  is  at  our  rigging  loft,  gave  them  the  sizes,  of 
course,  and  the  length  needed  for  the  anchor  pendants  and 
crown  buoys,  and  anything  connected  with  the  moor- 
ing gear. 

The  Court:  As  I  understand  it,  then,  you  had  charge 
of  the  bringing  in  of  the  tows  from  outside  into  the 
harbor  or  to  wherever  they  were  moored? 

The  Witness :     That's  right,  sir. 

The  Court :  Were  you  on  any  occasions  present  at  a 
time  when  tugs  came  in  with  their  barges  in  tow  and  made 
them  fast  to  the  floats  ? 

The  Witness :     Many  times,  sir,  many  times. 

The  Court:  You  might  ask  him  more  about  that,  Mr. 
Toner. 

Q.  By  Mr.  Toner :  How  many  times  would  you  say 
you  were  present  at  a  time  barges  were  moored? 

A.     Possibly  one  hundred. 

Q.     How  many  barges  did  you  have  on  this  job? 

A.  Well,  now,  I  think  we  had  about  14  barges.  That 
wouldn't  be  off^  more  than  one  or  two  barges. 

The  Court :     Some  of  them  were  brought  in  every  day  ? 

The  Witness :     That  is  right. 

The  Court:  Of  course  you  weren't  present  every  time 
each  one  of  them  came  in? 

The  Witness :     No,  sir ;  but  we  tried  to  make — 

The  Court :  When  they  did  come  in  did  you  observe 
the  {72)\  method  used  in  making  them  fast  to  the  floats? 

The  Witness :     Quite  often,  yes,  sir. 

The  Court:     Go  ahead. 
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Q.  By  Mr.  Toner :  Was  there  any  special  method 
that  was  used  to  moor  these  barges? 

A.  There  is  only  one  method  that  I  have  ever  observed. 
It  is  the  same  one.    They  come  in,  of  course — 

Mr.  Scully :  Just  a  moment,  may  it  please  your  Honor. 
We  are  getting  into  custom,  procedure  and  usage.  Before 
the  witness  goes  into  the  opinion  evidence,  which  counsel 
is  obviously  going  to  ask  him,  I  should  like  to  ask  per- 
mission to  take  the  witness  on  voir  dire,  if  I  may  have 
the  privilege. 

The  Court:  This  objection  is  overruled.  Read  the 
question. 

(The  question  and  answer  thus  far  were  read  by  the 
reporter.) 

Q.     By  Mr.  Toner:     Finish  and  describe  the  method. 

A.  They  have  a  towing  bridle  attached  to  the  barge  in 
tow,  that  is,  two  pendants,  the  two  pendants  are  fastened 
to  a  ring  which  is  fastened  to  the  towing  line. 

Q.  Pardon  me.  Perhaps  it  would  be  simpler  if  you 
drew  a  diagram  of  a  barge. 

The  Court:  Don't  we  have  enough  barges  there  with- 
out having  him  draw  any  more  ? 

Mr.  Toner :  I  wanted  it  drawn  on  a  little  smaller  scale, 
[74]  because  he  describes  a  pendant. 

The  Court:     Go  ahead. 

The  Witness:  These  pendants  are  about  90  feet  long, 
90-foot  pendants.  They  fasten  to  each  bit,  one  to  each 
corner  bit  on  the  bow  of  the  barge,  and  then  when  the 
tow  is  brought  in,  of  course  the  speed  is  cut  down,  and 
when  it  nears  the  mooring  float  one  of  the  pendants  is 
lifted,  and  then  as  it  comes  close  enough  to  the  float  to 
c^et  hold  of  the  other  pendant — sometimes  if  there  happens 
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to  be  a  crew  on  hand,  why  we  have  a  man  on  board  the 
float,  quite  often  we  just  use  the  pipe  pole  and  Hft  the 
pendant  off  the  float  and  secure  it  to  the  bit  that  they 
have  taken  the  bridle  off  of.  It  all  depends  on  which  side 
of  the  barge  the  float  happens  to  be  on  as  to  which  bridle 
is  removed.  That  is  a  ring  there,  and  it  fastens  into  the 
towing  line  (indicating). 

Q.  By  Mr.  Toner :  Will  you  indicate  where  the  bits 
are?  A.     The  bits  are  right  here. 

Q.     And  one  on  the  port  corner  ? 

A.     Yes.     (Indicating.) 

Q.  Have  you  completed  your  description  of  the  moor- 
ing, Mr.  Raimer? 

A.  Yes,  that  is  right.  After  the  bridle  has  been  lifted 
the  mooring  pendant  is  slipped  over  the  bit. 

O.  Is  it  necessary  for  the  barge  to  be  at  a  complete 
stop  for  that  operation  to  be  performed  safely?  [75] 

A.  No.  It  is  very  seldom  at  a  complete  stop.  I  don't 
believe  I  have  ever  seen  one. 

Q.     Is  there  any  danger  associated  with  mooring? 

A.  Well,  if  the  barge  is  expelled  at  too  rapid  a  rate 
the  barge  is  liable  to  hit  the  mooring  or  override  the  moor- 
ing. 

Q.     What  do  you  mean  by  override  the  mooring? 

A.  By  overriding  the  mooring,  if  the  barge  happens 
to  hit  on  the  rake  of  the  scow — 

Q.  You  mean  the  mooring  float  hits  on  the  rake  of 
the  scow? 

A.  If  the  barge — I  mean  if  the  mooring  float  hits  the 
rake  of  the  scow  the  barge  is  liable  to  pass  over  the  top 
of  the  float. 

O.     What  is  the  danger  if  that  happens? 
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A.  Well,  when  the  anchor  line  becomes  taut,  of  course 
your  float  will  probably  be — would  be  in  a  vertical  posi- 
tion, that  is,  perpendicular  to  the  bottom  of  the  scow,  and 
when  the  line  becomes  taut  that  will  throw  the  top  of  the 
float  into  the  bottom  of  the  barge. 

Q.     Is  that  likely  to  cause  damage  to  the  barge? 

A.  Yes,  it  would,  because  you  are  towing  in  the 
neighborhood  of  1200  tons  there,  plus  the  weight  of  your 
float. 

Q.     Did  you  examine  the  damage  to  this  Barge  4414? 

A.     Yes,  I  did.  [76] 

Q.  As  a  result  of  your  examination  do  you  have  any 
opinion  as  to  the  cause  of  the  damage? 

The  Court:  Do  you  have  some  voir  dire  questions 
now? 

Mr.  Scully :  I  have  an  objection,  your  Honor,  that 
this  witness  is  not  qualified.  May  I  ask  him  a  couple  of 
questions  to  bring  that  out  further  ? 

Q.  By  Mr.  Scully:  Mr.  Raimer,  you  testified  before 
luncheon  that  your  status  was  that  of  construction  super- 
intendent at  the  mole,  I  believe,  was  it  not  ? 

A.     Assistant  project  manager. 

Q.     Assistant  project  manager?  A.     That's  right. 

Q.  You  have  testified  that  you  were  responsible  for 
the  barges  being  towed  from  the  time  they  started  for 
Catalina  empty,  picked  up  a  load  of  rock  and  came  back 
to  the  job?  A.     That's  right. 

Q.  So  you  were,  in  fact,  responsible  under  your  status 
and  your  duties  and  your  job  on  the  evening  of  March  31, 
1945  for  the  Barge  4414,  is  that  correct? 

A.     That's  right. 

O.  And  you  were,  therefore,  responsible  not  only  when 
she  entered  the  Los  Angeles  Harbor,  but  throughout  the 
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time  that  the  Rocona  took  her  to  her  mooring  float  in 
question?  A.     That's  right. 

Q.     And  thereafter?  [77]  A.     That's  right. 

Q.  Have  you  ever  moored  a  barge  of  the  type  of 
4414?  A.     Have  I  ever  moored  one? 

Q.  Yes,  have  you  ever  been  aboard  either  the  barge 
or  the  towing  tug? 

A.     I  have  been  on  board  the  towing  tug. 

Q.     Have  you  directed  that  operation? 

A.     I  have  never  directed  the  operation,  no. 

O.     You  stood  by  and  watched  it,  is  that  right? 

A.     That's  right. 

The  Court:  You  say  you  have  never  directed  it  your- 
self. What  was  your  part  there,  Mr.  Raimer?  What 
were  you  doing  there  ? 

The  Witness:  To  see  that  the  operation  was  carried 
out  properly. 

The  Court:  Was  it  your  responsibility  and  right  if  it 
were  not  being  carried  out  properly  to  cause  it  to  be 
carried  out  properly? 

The  Witness :     Positively. 

The  Court :     Go  ahead. 

Q.  By  Mr.  Scully:  Did  you  ever,  in  fact,  give  an 
order  to  the  master  of  a  tug  engaged  in  a  mooring  opera- 
tion of  a  barge? 

A.     Engaged  in  a  mooring  operation? 

Q.     Yes.  [78] 

A.  I  couldn't  answer  that.  I  have  often  told  the 
towboat  captains,  of  course,  to  go  out  and  pick  up  a 
barge  and  moor  it. 

O.  Mr.  Raimer,  perhaps  I  didn't  make  myself  clear. 
We  are  assuming  now  that  tug  "X"  is  in  the  act  of  bring- 
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ing-  a  barge  up  to  a  mooring  float,  preparatory  to  making 
fast  to  the  mooring  float;  that  involves  certain  maneuvers 
to  the  tug,  doesn't  it,  and  the  barge? 

A.     That  is  right. 

Q.  Have  you  at  that  time  under  those  circumstances 
ever  given  an  order  to  the  master  of  the  tug  engaged  in 
that  maneuver  ? 

A.  It  was  never  necessary,  sir.  The  towboat  cap- 
tains that  were  under  our  employ  had  been  doing  that 
type  of  business  for  years. 

Q.     And  you  left  it  up  to  them? 

A.     That  is  right,  sir. 

Q.  It  was  their  field  of  specialty,  as  it  were,  to  do 
that  job  and  do  it  properly? 

A.     Do  it  properly,  that  is  right. 

Q.     And  you  relied  upon  them  to  do  it,  did  you  not? 

A.  If  they  did  not  do  it  properly,  then  of  course  we 
could  take  recourse. 

Q.  That  was  disciplinary  action  and  discharg-e'and  so 
forth?  [79]  A.     Get  another  tug  boat,  yes. 

Q.  At  that  time  and  place  under  the  towing  maneuvers 
going  on  at  the  time  of  mooring  a  given  barge,  you  looked 
to  the  towing  tug  master  who  was  in  charge  of  her  to  do 
that  job  properly,  didn't  you? 

A.     That  is  right,  that  is  why  we  hire  experts,  sir. 

Q.  And  you  didn't  consider  yourself  at  that  time 
authorized  to  give  an  order? 

A.  If  an  order  was  needed  to  be  given,  I  would  give 
the  order,  yes,  sir.    I  had  a  perfect  right  to  do  that. 

The  Court :  And  you  saw  a  great  many  of  these  barges 
brought  in  and  moored? 

The  Witness :     That's  right,  sir. 
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The  Court :  Some  of  them  while  you  were  on  the  tugs 
themselves  ? 

The  Witness :     That's  right. 

Q.  By  Mr.  Scully :  Were  you  ever  aboard  either  the 
tug  or  a  barge  at  time  of  mooring  when  she  suffered 
damage  from  the  float? 

A.     Not  from  the  float,  no,  sir. 

Q.  Have  you  upon  occasion  observed  barges  overrun 
or  go  over  the  top,  under  some  circumstances  or  other, 
a  mooring  float?    Have  you  seen  that  done? 

A.     Personally  I  have  never  seen  one  pass  over  a  float. 

Mr.  Scully:  I  submit,  your  Honor,  this  witness  is 
still  [80]  a  construction  man  and  not  a  marine  man. 

The  Court :  Have  you  ever  seen  one  after  it  had  passed 
over  a  float? 

The  Witness :     Yes,  sir. 

The  Court:     Under  what  circumstances? 

The  Witness:     Have  I  ever  seen  a  barge,  you  mean? 

The  Court:  Where  a  barge  has  passed  over  a  float 
while  it  was  being  attempted  to  be  moored. 

The  Witness :     No,  sir,  I  haven't. 

The  Court :     Any  further  questions,  Mr.  Toner  ? 

Q.  By  Mr.  Toner :  Have  you  ever  seen  any  damage  to 
a  barge  caused  by  a  mooring  float? 

A.  This  particular  barge  is  the  only  one  that  I  have 
ever  seen. 

Q.  Have  you  ever  seen  any  scratches  on  the  bottom 
of  a  barge  caused  by  a  mooring? 

A.  I  have  seen  scratches  from  what  we  believed  has 
been  the  result  of  towing  over  the  mooring  float. 

The  Court :  I  don't  believe  he  can  testify  to  that  ques- 
tion, ^Ir.  Toner.     He  has  described  the  jagged  hole  that 
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has  been  made,  and  the  size  has  been  stipulated  to  by  the 
plaintiff. 

Mr.  Toner:  I  believe  he  also  testified  that  the  hole 
was  about  the  approximate  size  and  shape  of  the  moor- 
ing— 

The  Court:     You  have  stipulated  to  that.  [81] 

Mr.  Scully:  We  raise  no  point  about  that.  I  am  will- 
ing to  stipulate  that  it  was  so  observed. 

Q.  By  Mr.  Toner:  Mr.  Raimer,  basing  your  opinion 
on  the  examination  of  the  damage  to  Barge  4414,  will 
you  state  whether  or  not  it  is  possible  for  this  barge  to 
have  made  the  trip  across  from  Catalina  Island  with  a 
hole  of  that  nature  in  her  ? 

A.     That  would  be  impossible. 

Mr.  Scully:  Just  a  minute,  Mr.  Raimer,  please.  I 
move  that  that  portion  of  his  answer  go  out,  and  that  my 
objection  be  entered,  your  Honor,  that  this  witness  is  not 
qualified  to  express  an  opinion  on  that  matter. 

The  Court  has  already  ruled  on  that  field. 

Mr.  Toner :  If  the  court  please,  I  think  the  witness 
has  seen  many  barges,  he  has  been  in  charge  of  the  tow- 
ing operation,  he  was  the  man  in  charge  of  bringing  these 
barges  over  from  Catalina  to  this  job,  as  well  as  to  other 
jobs,  I  believe. 

The  Court :     I  think  the  answer  may  stand. 

Q.     By  Mr.  Toner :     The  answer  was — 

The  Court:  The  answer  is  in  the  record.  Just  have 
the  record  read. 

Mr.  Toner:     Will  you  read  the  answer,  please? 

(The  question  and  answer  were  read  by  the  reporter.) 

0.  By  Mr.  Toner :  Mr.  Raimer,  basing  your  opinion 
on  yoi^r  examination  of  the  hole  in  this  barge's  bottom. 


100  The  Tug  ''Rocona"  ct  al.  vs. 

(Testimony  of  Edward  M.  Raimer) 

will  you  [82]  state  what  the  possibilities  are  of  the  cause 
of  such  damage? 

Mr.  Scully:  Just  a  moment,  Mr.  Raimer.  I  reenter 
my  objection,  your  Honor.  I  think  that  is  directly  in  the 
face  of  what  your  Honor  observed,  that  this  witness  is  not 
qualified  to  express  an  opinion  as  to  causes. 

The  Court:  I  think  it  is  the  same  question  in  another 
form,  Mr.  Toner. 

Mr.  Toner :  This  question  is  based  upon  his  examina- 
tion of  this  particular  damage,  rather  than  the  previous 
question  having  been  based  upon  his  experience. 

The  Court :  Wouldn't  that  be  just  a  question  that  any- 
one could  answer?  That  would  be  a  question  of  physics, 
would  it  not? 

We  have  here  the  description  of  the  "U"  bolt,  we  have 
a  description  of  the  hole;  it  doesn't  require  an  expert,  in 
other  words,  to  answer  that  question.  The  objection  is 
sustained. 

Q.  By  Mr.  Toner :  Mr.  Raimer,  when  Barge  No. 
4414  was  loaded  with  879  tons  of  rock,  how  much  of  the 
barge  itself  would  be  under  water,  assuming  that  she  is 
on  an  even  trim?  A.     Approximately  9  feet. 

Mr.  Scully:  We  have  an  agreement  in  our  stipulation 
as  to  what  the  conditions  were  here  concerning  this  barge. 
I  don't  think  it  is  necessary  to  clutter  the  record.  I  am 
not  really  objecting  to  it,  but  I  want  to  point  out  we  have 
[83]  covered  the  point  and  are  losing  ground  here. 

Mr.  Toner:  If  the  court  please,  that  is  not  in  the 
stipulation.  The  question  is  how  much  of  the  barge  was 
under  water,  how  deep  did  she  ride  in  the  water,  what 
was  her  draft? 

Mr.  Scully:     You  mean  the  draft  of  the  vessel? 
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Mr,  Toner :     Yes. 

Mr.  Scully :     I  beg  your  pardon.    I  misunderstood. 

The  Court:     You  may  answer  it. 

A.  The  barge  at  that  time  showed  about  three  feet  of 
freeboard  in  the  bow  and  about  18  inches  of  freeboard 
in  the  stern,  and  the  overall  draft  of  the  barge  is  12  feet, 
so  an  average  depth  there  would  be  approximately  9  feet, 
that  is,  9  feet  of  barge  was  submerged. 

The  Court:     Just  explain  what  you  mean  by  freeboard. 

The  Witness :  Freeboard  is  that  part  of  the  barge 
that  is  above  water  level. 

The  Court:  I  think  that,  in  substance,  is  covered  in 
the  stipulation,  isn't  it? 

Q.  By  Mr.  Toner:  Mr.  Raimer,  do  you  know 
whether  this  barge  was  manned  by  any  of  the  Guy  F. 
Atkinson  people  at  the  time  of  the  crossing? 

A.  There  were  no  Guy  F.  Atkinson  employees  aboard 
the  tow.     It  was  a  chartered  towboat. 

O.     Will  you  explain  that,  please?  [84] 

A.  The  towboat  was  rented  or  chartered  from  the 
Case  Construction  Company. 

Q.     And  whose  employees  were  on  the  towboat? 

A.     Case  Construction  Company's  employees. 

Q.     By  whom  were  they  paid? 

A.  They  were  paid  by  the  Case  Construction  Com- 
pany. 

O.  Did  Guy  F.  Atkinson  have  any  part  in  paying 
them  ? 

A.     No.     Well,  we  paid  a  daily  rate  for  the  towboat. 

Q.     Do  you  know  how  much  that  rate  was  ? 

A.     $300  per  day. 

Mr.  Toner:     No  further  questions? 
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The  Court:  I  am  just  looking  at  this  stipulation.  It 
may  be  that  the  court's  statement  was  in  error  about  the 
freeboard. 

Mr.  Scully:  I  think  the  freeboard  is  stipulated  to, 
your  Honor.    I  don't  think  the  draft  was. 

The  Court:  I  thought  I  saw  it  in  there,  but  I  do  not 
now  see  it.  There  is  a  statement  of  what  the  libelant 
claims  as  to  the  freeboard. 

Mr.  Toner:  That  is  what  the  respondent  claims  as  to 
the  freeboard. 

The  Court:  As  to  what  the  respondent  claims,  yes. 
But  I  do  not  see  any  stipulation  of  fact  with  regard  to  it. 

Mr.  Scully:  I  don't  think  we  are  far  apart.  I  think 
we  have  both  got  the  same  items.  Is  that  the  way  you 
under-  [85]  stand  it? 

Mr,  Toner :  Yes.  This  witness  testified  the  freeboard 
was  18  inches  at  the  stern,  and  I  believe  that  respond- 
ent's position  is  it  was  6  or  8  inches  at  the  stern. 

Mr.  Scully:  The  net  result  is  she  was  high  at  the 
bow  and  low  in  the  water  at  the  stern. 

Mr.  Toner:  And  she  had  3  feet  of  free  water  at  the 
bow,  we  both  agree  on  that.  Therefore  she  must  have 
been  about  9  feet  below  water  at  the  bow. 

The  Court:  I  had  that  in  mind  when  I  said  it  was 
substantially  stated  in  the  stipulation  of  facts,  but  I 
want  to  be  sure  about  it. 

Mr.  Toner :     I  have  one  more  question. 

The  Court:  Mr.  Goldstein,  turn  back  to  the  witness' 
testimony  regarding  the  freeboard  and  the  draft,  and 
read  it,  please. 

(The  record  was  read  by  the  reporter.) 
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The  Court:  In  other  words,  this  statement  you  made, 
Mr.  Raimer,  about  there  being  l^/^  feet  of  freeboard  on 
one  end  and  3  feet  on  the  other,  that  is  on  the  basis  that 
with  this  load,  and  the  boat  was  in  trim  as  you  all  it — 
is  that  correct?    Would  it  be  that  way? 

The  Witness :  That  is  right,  sir,  the  barge  would  have 
to  be  in  trim.  When  you  calibrate  your  carriage  you 
take  your  calibrations  from  all  four  corners  and  average 
the  [86]  readings. 

The  Court:  If  she  is  riding  properly  the  freeboard 
would  be  just  about  as  you  have  stated,  and  the  draft 
would  be  on  an  average  of  9  feet? 

The  Witness :     That  is  right,  sir. 

Q.  By  Mr.  Toner :  Did  you  have  access  to  the  records 
kept  of  the  trips  of  these  various  barges? 

A.     Yes,  I  had  all  the  logs. 

Q.  Did  you  examine  the  log  with  reference  to  the 
load  of  Barge  4414?  A.     Yes. 

Q.  And  the  records  and  the  log  of  Barge  4414  are 
what  you  are  basing  your  present  testimony  on,  is  that 
right?  A.     That  is  right. 

Q.  When  Barge  4414  was  so  loaded  and  so  trimmed 
was  she  seaworthy  for  a  trip  across  the  Catalina  Channel? 

Mr.  Scully:  Objected  to,  your  Honor,  as  not  within 
the  field  of  this  witness'  knowledge  as  an  expert.  He  is 
not  a  marine  man  and  hasn't  purported  to  be. 

The  Court :  Well,  there  is  some  question  about  that, 
Mr.  Toner.  T  don't  think  you  had  better  proceed  with 
that.  While  Mr.  Raimer  had  general  charge  of  these 
matters,  he  left  the  transportation  to  the  master  of  the  tug. 
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Mr.  Toner:  That  is  correct,  it  is  a  chartered  trans- 
portation. [87] 

That  is  all. 

Mr.  Scully :  No  cross-examination. 

The  Court :  You  are  excused,  Mr.  Raimer. 

Mr.  Toner :  I  call  Mr.  Scheibe. 

FRITZ  A.  SCHEIBE, 

called  as  a  witness  by  and  on  behalf  of  the  libelant,  hav- 
ing been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk:     Will  you  state  your  name,  please? 

The  Witness :     Fritz  A.  Scheibe. 

Mr.  Toner :  If  the  court  please,  I  should  like  to  offer 
the  sketch  that  Mr.  Raimer  has  drawn  of  the  mooring 
bridle,  towing  bridle,  as  Libelant's  Exhibit  3. 

The  Court :     It  may  be  received. 

(The  drawing  referred  to  was  marked  Libelant's  Ex- 
hibit 3,  and  was  received  in  evidence.) 

Direct  Examination 
By  Mr.  Toner : 

Q.     Mr.  Scheibe,  what  is  your  residence? 

A.     Rolling  Hills,  California. 

Q.     What  is  your  occupation? 

A.     Marine  surveyor. 

Q.     How  long  have  you  been  a  marine  surveyor? 

A.     Twenty  years. 

Q.  What  marine  experience  have  you  had  in  addition 
to  the  experience  you  had  as  marine  surveyor?  [^^^ 

A.     I  have  an  unlimited  master's  license  in  steam. 

Q.  Did  you  on  behalf  of  libelant  examine  Barge  4414 
shortly  after  March  31,  1944? 
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A.  I  examined  Barge  4414  in  the  interest  of  the 
underwriter  who  had  the  barge  insured  at  that  time. 

Q.     Describe  the  damage,  please. 

A.  May  I  refer  to  the  report  I  wrote  covering  that 
accident  ? 

Q.     Yes. 

Mr.  Scully:  Just  a  moment.  May  I  ask  the  witness  a 
question  on  voir  dire  as  to  that? 

The  Court :     Yes. 

Q.  By  Mr.  Scully:  Mr.  Scheibe,  would  you  be  able 
to  testify  as  to  your  observations  and  your  knowledge 
of  those  facts  independently  and  without  reference  to  the 
report  of  survey? 

A.     State  that  again,  will  you  please? 

The  Court :     Read  the  question. 

Q.  By  Mr.  Scully:  Can  you  tell  your  story  without 
looking  at  the  report  of  survey?  Do  you  know  what  hap- 
pened or  what  you  saw,  rather,  without  the  report  of  sur- 
vey to  refresh  your  recollection? 

A.     I  believe  I  could. 

Mr.  Scully :     Proceed,  counsel. 

The  Court:  It  is  not  necessary  to  show  it  to  him  if 
he  [89]  can  do  it. 

Q.  By  Mr.  Toner:  Mr.  Scheibe,  will  you  describe 
the  damage  that  you  found  to  Barge  4414? 

A.  When  I  saw  Barge  4414  it  was  in  a  capsized  con- 
dition alongside  of  the  dock  at  the  mole,  and  there  was 
a  hole  in  the  bottom,  I  believe,  in  planks  No.  22  and  23 
aft  of  the  foreward  rake,  about  5  feet  in  from  the  star- 
board side  of  the  barge. 
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O.  Will  you  describe  the  approximate  size  and  shape 
of  this  hole? 

A.  The  hole  was  approximately  3  inches  wide  and 
extended  through  one  complete  plank,  the  width  of  one 
complete  plank,  and  partly  into  a  second  plank. 

Q.     Are  you  familiar  with  the  mooring — 

The  Court:  I  wouldn't  know  just  how  great  the 
length  was. 

The  Witness :     The  planks  are  12  inches  wide. 

The  Court:  It  would  be  just  somewhat  more  than  12 
inches  long? 

The  Witness :     Yes,  sir. 

0.  By  Mr.  Toner:  Are  you  familiar  with  the  moor- 
ing floats  that  were  used  on  the  Terminal  Island  mole  job? 

A.     I  only  saw  them  laying  in  the  water. 

Q.  Did  you  see  a  "U"  bolt  in  the  top  of  these  moor- 
ing floats?  [90]  A.     I  did. 

Q.  Will  you  describe  the  hole  in  the  bottom  of  Barge 
4414  with  reference  to  its  similarity  or  dissimilarity  to  a 
"U"  bolt  such  as  you  have  described? 

A.  The  hole  that  I  saw  in  the  bottom  of  the  barge 
had  the  appearance  of  having  been  made  by  a  "U"  bolt. 

Q.  Were  there  any  other  marks  or  gouges  or  scratches 
on  the  bottom  of  this  barge? 

A.  There  were  some  marks  extending  forward  on  the 
barge  from  the  hole  toward  the  starboard  edge  of  the 
barge.  It  appeared  to  be  a  groove  caused  by  a  round 
object. 

Q.     How  wide  was  the  groove? 

A.  From  approximately  2  inches  at  the  hole  extending 
to  nothing  for  a  distance  of  7  or  8  feet  forward  of  the 
hole. 
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Q.     How  deep  was  the  gouge  at  its  deepest  point? 

A.  Where  the  hole  was,  the  gouge  was  approximately 
a  half  inch  to  an  inch  deep. 

Q.  Mr.  Scheibe,  basing  your  opinion  upon  your  ex- 
perience as  a  marine  surveyor,  and  upon  your  maritime 
experience,  do  you  have  an  opinion  as  to  the  cause  of  the 
damage  you  saw  in  Barge  4414? 

A.     It  was  my  opinion — 

The  Court :     No.    First  answer  it  yes  or  no. 

Q.     By  Mr.  Toner :     Do  you  have  an  opinion? 

A.     Yes.  [91] 

Q.     State  that  opinion. 

A.  It  is  my  opinion  that  the  barge  overrode  a  moor- 
ing float  and  that  the  eye — the  ''U"  bolt  punctured  the 
bottom  planking. 

Q.  Mr.  Scheibe,  do  you  have  an  opinion  concerning 
whether  or  not  it  is  possible  for  a  barge  to  override  a 
mooring  float  by  the  ordinary  action  of  the  wind  and 
waves  and  currents  and  surges  in  the  Los  Angeles  Harbor 
at  that  time  and  place? 

A.     Do  I  have  an  opinion? 

Q.     Yes.  A.     Yes,  I  do  have. 

Q.     Will  you  state  that  opinion? 

Mr.  Scully:  Object  to  the  question  on  the  ground  not 
that  the  witness  may  not  be  qualified  to  give  his  opinion 
that  he  has  as  to  the  possible  cause,  but  now  when  we 
delve  into  the  realm  of  could  it  have  been  possible  for 
it  to  happen  in  any  other  manner  than  such  and  such,  I 
think  w^e  are  going  very  much  afield  and  into  the  field  of 
speculation,  and  not  getting  credible  evidence  from  a 
witness  who  is  without  question  a  reliable  and  qualified 
surveyor.     I  think  we  are  asking  him  to  stretch  his  field 
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quite  a  bit  when  we  ask  him,  could  it  be  possible  for  any- 
thing else  to  happen. 

The  Court :     Read  the  question,  please. 

(The  record  was  read  by  the  reporter.)   [92] 

The  Court:  Before  he  can  answer  that  question,  I 
think  he  would  have  to  show  that  he  knew  what  the 
ordinary  operation  of  the  wind  and  the  waves  and  the 
surge  was. 

Mr.  Toner:  You  see,  if  the  court  please,  we  have  in 
our  pre-trial  stipulation  the  fact  that  the  wind  was  negli- 
gible, and  that  the  ordinary  currents  and  surges  of  Los 
Angeles  Harbor  were  present. 

The  Court:  That  may  all  be  true,  but  there  is  an 
objection  here  as  to  the  qualification  of  this  witness  to 
answer  the  question. 

Q.  By  Mr.  Toner:  Mr.  Scheibe,  are  you  familiar 
with  the  ordinary  currents  and  surges  of  the  Los  Angeles 
Harbor? 

A.  I  am.  I  have  a  pilot's  license  for  Los  Angeles 
Harbor. 

Q.  How  long  have  you  been  familiar  with  the  cur- 
rents and  surges  of  Los  Angeles  Harbor? 

A.     Since  1926. 

Q.     Will  you  answer  the  question — 

The  Court:  That  ordinary  condition,  does  it  prevail 
generally  throughout  Los  Angeles  Harbor,  Mr.  Scheibe? 

The  Witness :     Yes,  sir. 

The  Court:  This  question  is  assuming  that  there  were 
no  unusual  circumstances  of  wind  or  waves  or  current. 
Now  will  you  put  your  question  again,  please,  Mr.  Toner? 

^[r.  Toner:  I  think  I  would  rather  have  the  question 
[93]  read,  if  the  court  please. 
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The  Court :     If  Mr.  Goldstein  can  find  it. 

(The  following  question  was  read  by  the  reporter: 

"Mr.  Scheibe,  do  you  have  an  opinion  concerning 
whether  or  not  it  is  possible  for  a  barge  to  override 
a  mooring  float  by  the  ordinary  action  of  the  wind 
and  waves  and  currents  and  surges  in  the  Los 
Angeles  Harbor  at  that  time  and  place? 

"A.     Do  I  have  an  opinion? 

"Q.     Yes.  A.     Yes,  I  do  have. 

"Q.     Will  you  state  that  opinion?") 

The  Court:  The  objection  is  overruled.  You  may 
answer  it. 

A.  With  the  ordinary  and  usual  conditions  of  the  cur- 
rent and  tide  and  surge  in  the  harbor,  the  barge  would 
not  override  that  float  or  similar  floats. 

Q.     By  Mr.  Toner :     Why  not? 

A.  There  is  not  enough  force  with  either  the  wind, 
the  tide,  or  the  surge  to  force  that  barge  over  a  float  of 
that  size. 

The  Court :  Would  there  be  enough  force  with  the 
combination  of  all  in  the  same  direction  to  do  it? 

The  Witness :  Not  with  the  usual  winds  and  tides  and 
surges.  [94] 

The  Court:  That  is  what  the  question  is,  just  the 
usual.     It  does  not  refer  to  any  unusual  conditions. 

O.  By  Mr.  Toner:  Would  it  take  some  additional 
force  or  motive  power  to  bring  this  barge  up  on  a  moor- 
in.c;  float  such  as  we  have  been  describing? 

A.     It  would. 
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Q.  Will  you  describe  what  happens  to  a  barge  similar 
to  Barge  4414  when  she  gets  a  hole  in  her  the  size  and 
shape  that  you  observed? 

A.  When  a  barge  is  loaded,  such  as  this  one  is  re- 
ported to  have  been  loaded,  and  water  leaks  in,  it  becomes 
free  water  in  the  barge.  There  are  no  solid  bulkheads  to 
shut  it  off  and  to  keep  the  water  in  one  particular  section. 
It  results  in  all  the  water  going  to  one  side  of  the  barge. 
When  there  is  sufficient  water  in  the  barge  to  list  her 
over,  part  of  the  load  will  slide  off.  The  barge  will  then 
roll  in  the  opposite  direction,  the  water  will  run  to  the 
opposite  side,  and  probably  the  remainder  or  a  good  part 
of  it  will  slide  off  on  the  other  side,  until  the  barge  comes 
back  into  an  upright  position. 

Q.  xA-bout  how  long  would  it  take  for  a  barge  similar 
to  Barge  4414  to  begin  to  list  after  she  received  damage 
such  as  you  observed  ? 

A.     Approximately  a  half  hour, — 

Q.  Would  it  make  any  difference  if  the  "U"  bolt 
-[95] 

A.      (Continuing)  — to  an  hour. 

The  Court :     Read  that. 

(The  answer  was  read  by  the  reporter  as  follows:) 
"Approximately  a  half  hour  to  an  hour." 

Q.     By  Mr.  Toner:     Half  hour  to  an  hour? 

A.     Yes. 

Q.  Would  it  make  any  difference  if  the  "U"  bolt  re- 
mained in  the  hole  ? 

A.     Yes.  the  hole  would  be  partially  plugged. 

0.  Assume  that  Barge  4414  was  loaded  with  879  tons 
of  rock,  and  so  trim  that  she  had  2  to  3  feet  of  freeboard 
at  the  bow  and  6  to  8  inches  of  freeboard  at  the  stern, 
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do  you  have  an  opinion  as  to  whether  such  a  barge  would 
be  seaworthy  for  towing  across  Catalina  Channel? 

A.     Yes,  she  would  be  seaworthy. 

Q.  Would  such  a  barge  be  seaworthy  for  mooring  to 
these  mxooring  floats  ?  A.     Yes. 

Q.  Would  it  affect  your  answer  any  if  the  freeboard 
figures  were  changed  to  3  feet  at  the  bow  and  18  inches  at 
the  stern?  A.     No. 

Q.  From  your  examination  of  the  damage  to  the  bot- 
tom of  Barge  4414  would  it  have  been  possible  for  that 
barge  to  have  made  the  trip  from  Catalina  Island  with 
such  damage  [96]  existent  at  the  time  she  left  Catalina 
Island  ? 

A.  It  is  my  opinion  that  she  couldn't  have  made  that 
trip. 

Q.  How  long  does  it  take  a  barge  to  be  towed  from 
the  harbor  entrance  to  the  mooring  float  at  the  mole  job? 

Mr.  Scully :  Just  a  moment,  may  it  please  your  Honor. 
I  must  object  to  that  question  on  the  ground  of  indefinite- 
ness.  You  could  have  a  very  fast  tug,  you  could  have  a 
very  slow  tug;  you  could  have  a  direct  route  taken  or  an 
indirect  route  taken.  The  map  shows  two  entrances. 
We  don't  know  which  route  was  taken  according  to  Mr. 
Toner's  assumption  in  his  question. 

The  Court :     The  objection  is  sustained. 

Mr.  Toner :     I  believe  that  is  all. 

Cross-Examination 
By  Mr.  Scully : 

O.  Mr.  Scheibe,  you  expressed  the  opinion  that  it 
would  not  be  possible  for  Barge  4414  as  Mr.  Toner  de- 
scribed it  to  you  to  get  on  top  of  the  mooring  float;  is 
that  a  correct  statement  of  the  opinion  you  expressed? 
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A.     Under  ordinary  circumstances? 

Q.  Yes,  under  ordinary  surge  and  currents,  and  the 
wind  being  negligible.  A.     Yes,  that  is  my  opinion. 

Q.  Would  it  alter  your  opinion  if  added  to  the  [97] 
circumstances  upon  which  you  based  the  other  opinion 
were  the  fact  that  the  anchor  chain  on  the  float  were  such 
as  to  bring  that  float  below  the  water  surface  at  some 
time  or  another,  would  that  alter  your  opinion? 

Mr.  Toner:  If  the  court  please,  I  should  like  to  object 
to  this  question  in  view  of  the  fact  that  it  is  interposing 
an  entirely  new  fact  that  has  not  been  brought  into  the 
picture.  I  have  no  serious  objection,  assuming  that  coun- 
sel is  going  to  establish  such  fact. 

Mr.  Scully :  It  is  a  fact  tendered  by  the  pleadings ; 
and,  furthermore,  I  am  merely  testing  the  witness'  quali- 
flcations  as  an  expert  on  that  opinion.  I  think  it  is 
proper  cross-examination,  your  Honor. 

The  Court:     It  is  overruled. 

Q.  By  Mr.  Scully:  Do  you  understand  the  question, 
Mr.  Scheibe? 

A.     Will  you  repeat  the  question,  please? 

The  Court:     Read  it,  please,  Mr.  Goldstein. 

(The  following  question  was  read  by  the  reporter:) 
'Would  it  alter  your  opinion  if  added  to  the  cir- 
cumstances upon  which  you  based  the  other  opinion 
were  the  fact  that  the  anchor  chain  on  the  float  were 
such  as  to  bring  that  float  below  the  water  surface 
as  some  time  or  another,  would  that  alter  your 
opinion  ?" 

The  Witness :  My  opinion  was  based  on  normal  con- 
ditions [98]  with  the  float  on  the  water. 
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Q.     By  Mr.  Scully :     Yes. 

A.  Had  the  anchor  chain  been  too  short  with  that  float 
submerged,  then  anything  could  happen. 

Q.  She  could  possibly  get  afoul  of  that  "U"  bolt, 
couldn't  she? 

A.     Definitely  that  float  would  be  under  water. 

Q.  Did  you  see  that  float  after  the  time  of  this  acci- 
dent, Mr.  Scheibe?  A.     No,  sir,  I  did  not. 

Q.     You  just  inspected  the  hull  damage? 

A.     Yes,  sir. 

Q.  It  is  reasonable  to  expect,  is  it  not,  Mr.  Scheibe, 
that  in  making  the  voyage  from  Catalina  to  the  place 
where  Barge  4414  was  loaded,  under  the  conditions  that 
you  have  been  told  she  made  that  trip  with  879  tons  of  rock 
aboard,  that  she  would  inevitably  take  some  water? 

A.  Every  wooden  barge  has  a  certain  amount  of  slight 
leakage. 

O.     This  was  a  relatively  new  barge,  wasn't  it? 

A.  The  barge  was  built  either  in  1943  or  1944.  1944, 
I  believe. 

Q.  You  as  a  marine  man,  as  a  surveyor,  and  knowing 
the  age  of  ships  and  so  forth,  would  consider  her  a  rela- 
tively new  craft,  w^ouldn't  you?  [99] 

A.     Yes,  sir,  I  would. 

Q.  And  it  is  true,  is  it  not,  that  new  craft  are  not 
always  tight  at  the  seams? 

A.  There  were  three  barges,  4414,  — 15,  — and  — 16, 
that  were  all  built  at  the  same  time,  and  they  were  tight. 
I  went  inside  of  them  for  a  period  of  six  months  after 
they  were  launched,  and  they  were  tight. 

O.  I  am  not  claiming  this  was  a  leaky  barge,  or  any- 
thing of  the  sort,  or  that  it  was  in  a  leaking  condition. 
I  am  asking  you  this  question  as  an  expert,  Mr.  Scheibe, 
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and  I  want  to  know  whether  it  is  or  isn't  true  that  a 
relatively  new  craft  of  the  age  that  you  observed  4414 
to  be  can  possibly  be  somewhat  loose  at  the  seams,  much 
more  so  than  one  that  has  been  in  the  sea  for  some  time. 

A.     No. 

Q.  They  are  always  as  tight  as  the  older  craft,  are 
they  ? 

A.  The  older  craft  leak  a  good  deal  more  than  the 
newer  craft. 

Q.  If  there  is  green  material  in  a  new  craft,  does  that 
have  anything  to  do  with  the  tightness  of  the  seams? 

A.  Depending  on  the  condition  of  the  material  when 
it  was  put  in  the  barge  and  when  the  barge  was  built. 

Q.  If  it  was  in  improper  condition  you  might  have 
some  loose  seams?  [100] 

A.  Yes.  I  happen  to  know  this  barge  when  it  was 
built,  and  it  was  fairly  well  seasoned  before  it  was 
launched. 

Q.  I  am  sure  it  was.  The  taking  of  water  on  the 
voyage  that  I  referred  to  as  being  possible,  I  didn't  mean 
through  the  seams,  Mr.  Scheibe.  It  is  not  unusual  at  all 
for  a  rock  barge  making  that  voyage  at  that  time  of 
year  to  take  some  water  over  the  gunwale,  is  it? 

A.     That  is  right. 

O.     Over  the  side?  A.     That  is  right. 

Q.  So  that  it  is  entirely  probable  that  this  craft  arrived 
at  her  destination,  the  mooring  block,  carrying  some  free 
water  in  her  hold?  A.     Very  probable. 

0.     It  is  not  only  likely,  but  you  say  probable? 

A.     Yes,  some. 

0.  And  it  is  true,  also,  is  it  not,  that  the  surge  of 
the  sea  on  a  craft  dead  in  the  water — I  mean  bv  dead  in 
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the  water,  as  you  clearly  understand,  without  making  any 
headway — a  craft  dead  in  the  water,  under  the  ordinary 
conditions  of  tide  and  current  and  wind  negligible  at  the 
time  that  we  are  talking  about  there  at  the  Los  Angeles 
Harbor,  with  some  free  water  in  her  hold,  would  be  more 
affected  by  the  surging  process  and  the  shifting  of  the 
water  back  and  forth  as  free  water,  than  if  she  were 
under  way,  [101]  is  that  not  true? 

A.  That  would  depend  on  circumstances.  Under  way 
she  might  be  in  a  worse  sea  than  the  surge  would  be. 

Q.     In  a  worse  sea,  yes. 

A.  There  would  be  more  sea,  and  the  free  water  would 
move  around  more  and  have  a  tendency  to  go  to  one  side 
quicker  than  in  a  surge. 

Q.  Let  us  suppose  that  Barge  4414  was  being  towed 
in  the  outer  harbor  where  we  didn't  have  any  sea  tQ 
speak  of,  nothing  as  mariners  know  sea,  she  was  making 
some  way,  would  she  not  be  less  affected  by  free  water 
in  her  hold  than  if  she  were  dead  in  the  water  under  those 
conditions  of  surge? 

A.  That  would  depend  on  the  amount  of  free  water  in 
her.  A  couple  of  inches  of  free  water  over  the  entire 
bottom  of  the  barge  wouldn't  make  much  difference. 

Q.  I  am  having  difficulty  making  myself  clear,  because 
I  am  a  landlubber,  Mr.  Scheibe.  I  am  trying  to  get  at 
this :  Won't  the  free  water  in  the  hold  swish  back  and 
forth  more?  A.     In  the  surge? 

Q.     If  she  is  dead  in  the  water,  in  the  surge? 

A.     No. 

Q.  It  will  shift  just  as  much  if  she  is  under  way,  or 
if  she  is  dead  in  the  water,  riiaking  no  difference  at  all.  is 
that  right? 

A.     It  will  move  more  when  she  is  under  way.  [102] 
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Q.     In  which  direction? 

A.  Depending  on  the  angle  that  the  barge  is  being 
moved  through  the  sea. 

Q.     Depending  on  the  surge  too? 
A.     The  sea  and  the  surge,  yes. 
Mr.  Scully :     That  is  all. 

Redirect  Examination 
By  Mr.  Toner: 

Q.     Mr.  Scheibe,  counsel — 

The  Court:  Before  you  ask  any  question,  both  Mr. 
Scully  and  Mr.  Scheibe  used  the  word  "surge,"  depending 
on  the  surge.  I  think  I  have  an  idea  what  the  surge  is, 
but  will  you  explain  just  what  you  have  in  mind,  Mr. 
Scheibe? 

The  Witness:  Surge,  so-called,  in  Los  Angeles  Har- 
bor, the  official  name  for  it  is  seiche,  it  is  a  condition 
that  originates  out  in  the  ocean,  far  out  in  the  ocean,  just 
where  or  how  they  don't  know,  but  it  is  a  continuous  move- 
ment of  the  water.  The  volume  of  water  comes  in  like 
a  swell,  not  a  complete  w^ave,  but  a  swell,  and  comes  in, 
and  they  come  in  regular  succession,  and  when  the 
weather  is  bad  out  at  sea  the  surges  will  become  larger. 
As  the  weather  moderates,  and  sometimes  two  or  three 
days  after  a  storm,  then  the  surge  begins  to  subside. 

The  Court:     But  there  is  always  this  surge? 

The  Witness :  A  certain  motion  in  that  water, 
yes.  [103] 

The  Court :     And  that  originates  out  in  the  ocean  ? 

The  Witness :     Yes,  sir. 

The  Court :     That  is  what  I  thought  was  meant. 

The  Witness :     It  is  different  from  a  wave. 

The  Court:     Is  that  sometimes  called  a  ground  swell? 
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The  Witness:  Yes,  sir,  that  is  a  ground  swell.  How- 
ever, a  ground  swell  can  also  originate  from  high  seas 
further  out  at  sea. 

The  Court:     Go  ahead. 

O.  By  Mr.  Toner :  How  much  effect  would  that  have 
on  Barge  4414  loaded  as  she  was  with  879  tons  of  rock? 

A.     The  surge? 

Q.     Yes. 

A.  It  would  have  a  tendency  to  make  the  barge  move 
back  and  forth  with  the  surge. 

Q.     How  much? 

A.     Depending  on  the  size  of  the  surge. 

Q.     Let's  assume  a  normal  surge. 

A.     Anywhere  from  5  to  10  feet. 

Q.     Is  that  the  lateral  distance?  A.     Horizontal. 

Q.     Horizontal  distance?  A.     Yes. 

Q.  Would  the  surge  have  a  tendency  to  make  the  barge 
move  up  and  down?  [104]  A.     Yes,  it  would. 

Q.     How  much? 

A.  With  a  loaded  barge  it  wouldn't  be  very  much;  it 
would  be  some. 

Q.     In  feet  or  inches  ? 

A.     A  few  inches  with  the  barge  loaded. 

Q.  This  lateral  or  horizontal  motion  of  5  feet  or  so. 
is  that  alternately  or  reciprocating  back  and  forth? 

A.  I  would  like  to  explain  it  this  way:  A  vessel 
laying  in  the  surge  would  move  with  the  surge,  and  as 
the  surge  passes  the  vessel  the  vessel  has  a  tendency  to 
go  back  to  original  position.  Eventually,  however,  it  will 
move  some  with  the  surge,  some  small  distance  each  time. 
If  the  barge  was  loose  or  aship  or  anything,  it  would 
eventually  drift  away  from  that  position  with  the  surge 
alone. 
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Q.  What  is  the  effect  of  a  surge  on  a  properly  moored 
barge  ? 

A.  It  would  have  a  tendency  to  make  it  move  back 
with  the  surge  until  it  came  up  on  the  line,  and  then  it 
would  drop  back  and  the  mooring  line  would  become 
slack. 

The  Court:  Mr.  Scheibe,  the  surge,  if  I  understand 
your  answers,  would  cause  the  vessel  heavily  laden  as 
this  one  was  to  move  a  few  inches  upward  and  down- 
ward. 

The  Witness :     Yes,  sir. 

The  Court:     Would  it  have  any  other  movement?  [105] 

The  Witness :     It  would  move  with  the  surge. 

The  Court:  If  the  surge  were  forward  from  the  bow, 
that  is,  the  direction  of  the  surge  was  from  the  bow 
toward  the  stern,  would  there  be  any  lateral  movement? 

The  Witness :  Yes,  sir,  with  the  direction  of  the  surge. 
If  the  barge  is  moored  so  that  the  bow  is  toward  the 
surge,  the  barge  would  move  back  with  the  surge,  and 
then  as  the  surge  passed  it  would  come  forward  again. 

The  Court:  But  its  upward  and  downward  movement 
would  only  be  a  few  inches? 

The  Witness :     That  is  right. 

O.  By  Mr.  Toner :  Would  the  surge  have  a  tendency 
to  stretch  the  barge  out  to  the  length  of  the  mooring 
pendant?  A.     Yes,  it  would. 

Q.     So  that  the  mooring  pendant  would  be  extending 
out  from  the  mooring  block — is  that  what  you  mean? 
A.     That  is  right. 

0.  And  would  the  surge  have  a  tendency  to  extend 
the  mooring  block  away  from  its  anchor  ? 

A.  Depending  on  the  weight  of  the  chain  or  wire 
that  was  used  from  the  mooring  block  or  the  anchor,  it 
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would  stretch  it  out  some,  but  the  weight  of  the  anchor 
or  the  chain  or  the  wire  would  affect  that,  the  amount. 

Q.  What  is  the  proper  length  of  mooring  wire  from 
the  mooring  blocks,  such  as  has  been  described,  to  the 
anchor?  [106] 

The  Court:     Is  this  a  matter  of  redirect  examination? 

Mr.  Toner :     Possibly  not,  if  the  court  please. 

Mr.  Scully:  I  have  a  further  objection  to  it,  your 
Honor.    It  is  not  within  the  issues  on  trial. 

Mr.  Toner:  I  don't  think  it  is  particularly  material 
at  that,  if  the  court  please.     I  have  one  question. 

The  Court:  If  it  is  an  important  question,  whether  it 
is  properly  redirect  or  not,  I  think  you  should  be  allowed 
to  ask  it.  But  it  didn't  occur  to  the  court  that  it  was  a 
matter  that  was  redirect  examination. 

What  did  you  have  in  mind,  Mr.  Toner? 

Mr.  Toner :  I  had  in  mind  the  issue  that  respondent 
had  presented,  that  the  mooring  float  was,  possibly,  not 
seaworthy,  or  not  a  proper  mooring  float,  and  I  wanted 
to  go  into  the  question  of  whether  or  not  a  75-foot  anchor 
line  was  a  proper  line. 

The  Court :  I  think  that  would  be  a  matter  of  rebuttal 
testimony.  Will  Mr.  Scheibe  be  available  for  that  pur- 
pose? 

Mr.  Toner :  He  says  that  he  has  three  vessels  that  are 
in  trouble  down  in  the  harbor  and  he  wants  to  leave  as 
soon  as  he  can. 

The  Court :     You  might  ask  him,  then. 

0.  By  Mr.  Toner :  Mr.  Scheibe,  is  it  proper  to  have 
a  moorin,ci"  cable  7S  feet  long  on  a  mooring  float  such  as 
we  have  been  discussing?  [107] 

A,     A  mooring  cable  from  the  float  to  the  barge? 
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Q.     From  the  float  to  the  anchor. 

A.  It  depends  upon  the  depth  of  the  water,  the  length 
of  the  mooring  cable. 

Q.     How  deep  is  the  water  there? 

A.     I  don't  know,  except  by — 

Q.     At  the  point  indicated  by  Mr.  Jackson. 

A.     Except  by  reference  to  a  chart. 

The  Court :     He  stated  it  was  28  feet. 

Mr.  Toner:     Very  well. 

Q.  By  Mr.  Toner:  Assume  that  the  depth  of  the 
water  was  28  feet,  Mr.  Scheibe — 

The  Court:     Did  he  say  at  low  tide? 

Mr.  Toner:     Yes. 

Mr.  Scully:  He  said  that  was  his  best  guess.  He 
never  measured  it. 

O.  By  Mr.  Toner :  Assume  that  the  depth  of  the 
water  was  28  feet  at  low  tide,  would  you  say  that  a  75- 
foot  anchor  cable  was  proper? 

A.     I  would  say  it  was  sufficient. 

The  Court:  What  about  the  cable  from  the  top  of  the 
float?  Is  there  any  customary  length  for  that,  Mr. 
Scheibe,  or  not? 

The  Witness :     Different  people  use — 

The  Court:     They  vary?  [108] 

The  Witness :  They  vary  according  to  conditions  they 
are  working  under. 

The  Court:  It  should  be  long  enough  at  least  to  make 
it  safe  to  use  it? 

The  Witness :     To  handle  it,  yes,  sir. 
The  Court :     Then  outside  of  that  it  is  more  a  matter 
of  the  strength  of  the  cable  and  the  opinion  of  the  man 
in  charge,  is  that  correct? 
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The  Witness :     Yes,  sir. 

Q.  By  Mr.  Toner :  Mr.  Scheibe,  you  testified  that 
there  was  some  water  that  will  be  taken  by  a  barge  of  this 
nature  through  the  seams.  How  much  would  you  say 
that  Barge  4414  would  normally  be  expected  to  take  on 
a  channel  crossing?  A.     I  can't  say. 

Q.     Would  it  be  much  or  little? 

A.     It  would  be  a  very  small  amount. 

The  Court:     That  is  through  the  seams? 

Mr.  Toner:     Yes. 

The  Court:  It  would  be  a  very  small  amount  through 
the  seams. 

Q.  By  Mr.  Toner:  Assume  that  the  wind  was  negli- 
gible and  that  the — 

The  Court:  What  about  the  other  method,  through 
the  gunwales  I  believe  he  said?  [109] 

The  Witness:  Over  the  deck.  It  would  be  the  same 
problem  there.  If  there  were  any  seams  that  were  leaking 
slightly  there  might  be  some  leakage  through  there. 

The  Court :     I  thought  you  asked  another  question. 

Mr.  Scully:  You  don't  have  water  coming  through 
the  seams  when  you  have  it  coming  in  over  the  top  ? 

The  Witness :  If  there  are  any  slack  seams  there  would 
be  a  certain  amount  of  leakage. 

The  Court :  Would  there  have  to  be  leaky  seams  before 
there  could  be  any  water  coming  in  there,  or  would  some 
come  over  the  top,  as  Mr.  Scully  asked  about? 

The  Witness :  If  I  may  explain  it  this  way :  Every 
w^ooden  vessel  works  to  some  extent.  This  one  had 
approximately  900  tons  of  rock  on  it,  therefore  there  were 
certain  stresses  set  up  in  the  structure  of  the  barge  which 
would  cause  it  to  work,  and  the  seams  are  the  only  place 
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that  there  are  openings.  These  are  caulked  with  oakum. 
By  the  working  of  the  barge  this  oakum  would  become 
loose  and  water  will  seep  through  the  seams. 

The  Court :  Would  any  water  in  the  course  of  coming 
across  from  Catalina  come  over  the  deck  of  the  barge? 

The  Witness :  Yes,  sir,  depending  on  the  weather  con- 
ditions, the  amount  of  water,  there  will  always  be  some 
spray  and  some  water  coming  over  the  deck  of  the  barge. 

Q.  By  Mr.  Toner :  Assuming  that  the  wind  was 
negligible  [110]  and  the  trip  was  without  incident,  would 
you  say  that  sufficient  water  would  have  come  in  through 
the  seams  and  over  the  sides  to  make  any  difference  in 
the  trim  of  the  vessel,  any  substantial  difference  in  the 
trim  of  the  vessel  ?  A.     No. 

The  Court:  Mr.  Toner,  you  say  through  the  seams 
and  over  the  sides. 

Mr.  Toner :     The  accumulation  of  water. 

The  Court:  According  to  Mr.  Scheibe,  if  I  understand 
him  correctly,  the  water  could  only  come  into  the  hold  of 
the  vessel  through  the  leaky  seams. 

The  Witness :  There  are  seams  on  the  top,  on  the 
sides,  and  on  the  bottom. 

The  Court :  No  matter  how  it  came  over  the  top,  at 
the  sides,  or  at  the  bottom,  it  could  only  get  in  there 
through  leaky  seams,  is  that  correct? 

The  Witness  :     That  is  right. 

The  Court :     That  makes  it  clear. 

T  thought  from  Mr.  Scully's  question  there  might  have 
been  some  other  way  of  getting  in  there,  and  then  you  said 
through  the  seams  and  over  the  sides.  I  thought  you  had 
in  mind  some  other  way. 
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Mr.  Toner:  Frankly,  I  thought  Captain  Scheibe  indi- 
cated that  some  water  would  splash  over  onto  the  rock 
and  get  into  the  bottom.  [Ill] 

The  Court :  It  could,  but  even  then  it  would  have  to  go 
over  the  sides  to  go  through  the  seams. 

The  Witness  :  Yes.  There  are  hatches  in  these  barges, 
but  they  should  be  closed  and  sealed  before  they  leave 
Catalina. 

The  Court:  Then  they  would  have  the  same  function 
in  keeping  out  the  water  as  the — 

The  Witness :     Caulking  of  the  seams. 

The  Court:     Caulking  of  the  seams  would? 

The  Witness :     Yes. 

Mr.  Toner :     That  is  all. 

Recross  Examination 
By  Mr.  Scully : 

Q.  Mr.  Scheibe,  on  counsel's  redirect  you  replied  that 
with  the  surge  the  craft  might  be  pulled  back  away  from 
the  mooring  float,  and  the  mooring  line  become  taut. 
When  the  surge  reversed  itself  you  would  get  scope  in  the 
rack  or  get  slack  there,  and  it  would  come  towards  the 
mooring  float,  wouldn't  it?  A.     Yes. 

Q.  So  that  the  surge  action  upon  the  barge  would  not 
assure  us  that  at  all  times  the  barge  would  be  off  and 
away  from  the  mooring  float  while  at  anchor?  There 
might  be  times  when  she  would  be  up  against  this  mooring 
float,  depending  on  the  surge  of  the  sea,  isn't  that  cor- 
rect? [112] 

A.  The  surge,  the  wind  and  the  weight  of  the  mooring 
wire? 

O.     Yes>  the  whole  combination  of  things. 

A.     That  is  right. 
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Q.  The  extent  to  which  the  mooring  float  might  come 
in  contact  with  the  barge  hull,  and  the  point  at  which  she 
might  come  in  contact  with  the  barge  hull,  could  bo 
affected  by  the  amount  of  freeboard  at  the  bow,  could  it 
not?  A.     When  the  barge  is  loaded? 

Q.     Yes. 

A.     It  would  come  in  contact  with  the  bow. 

Q.  And  the  point  on  the  bow  at  which  she  would  come 
in  contact,  the  point  on  the  rake  at  which  she  would 
come  in  contact  would  be  dependent  upon  the  amount  of 
freeboard  on  the  barge,  isn't  that  true? 

A.     That  is  right. 

Mr.  Scully :     That  is  all. 

The  Court:  But  if  there  is  only  3  feet  of  freeboard 
on  the  bow.  the  float  if  not  submerged  would  not  strike 
below  that  3  feet  on  the  rake,  would  it,  Mr.  Scheibe? 

The  Witness :     No,  sir,  it  wouldn't. 

Mr,  Toner:  Pardon  me,  if  the  court  please.  I  think 
the  court  is  mistaken.  Three  feet  of  freeboard  is  what 
is  out  of  water,  and  there  is  9  feet  below  water. 

The  Court :  That  is  what  I  had  in  mind.  If  it  is  3  feet 
[113]  above  the  water,  and  the  float  is  not  submerged, 
then  it  couldn't  strike  the  bottom  of  the  barge.  That  is 
what  I  had  in  mind. 

Q.  By  Mr.  Scully:  But  if  the  anchor  chain  was  too 
short  it  could  strike  the  bottom  of  the  barge,  couldn't  it, 
because  the  float  would  he  held  down  below  the  surface 
of  the  water  on  a  short  chain? 

The  Court:  I  think  he  answered  that.  I  think  that  is 
a  matter  of — 

Mr.  Scully :     Our  proof,  I  think. 
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The  Court :  It  may  be,  but  it  seems  to  me  it  would  not 
require  an  expert.  If  the  float  is  submerged,  it  would  be 
a  submerged  factor  there,  or  element,  and  if  the  boat 
comes  over  it,  it  would  depend  on  how  much  it  was  sub- 
merged as  to  where  it  would  strike.  It  might  be  sub- 
merged so  much  that  it  would  clear  under  the  bottom. 

Mr.  Scully:  It  would  be  one  of  those  self-evident 
facts. 

The  Court:  I  have  a  great  deal  of  difficulty  in  ex- 
pressing what  I  have  in  mind  in  regard  to  trying  to  use 
these  terms,  because  I  do  not  have  enough  of  these  cases 
to  be  very  familiar  with  them. 

Q.  By  Mr.  Scully:  Did  you  ever  see  this  float,  Mr. 
Scheibe  ? 

A.  I  probably  did,  but  I  couldn't  identify  it  posi- 
tively. [114] 

Q.     You  have  no  independent  recollection  of  it? 

A.  Not  this  particular  float  I  wouldn't  have  an  inde- 
pendent recollection  of  it. 

Q.  What  would  moss  all  over  a  mooring  float  mean 
to  you? 

A.     That  it  had  been  in  the  water  a  long  time. 

Q.     Submerged?  A.     Not  necessarily. 

Q.  Does  sea  moss  accumulate  on  portions  of  things 
that  are  not  submerged  at  one  time  or  another,  that  are 
always  free  of  the  water  surface? 

A.     Not  when  they  are  always  dry. 

Mr.  Scully :     Thank  you. 

The  Court :     You  are  excused,  Mr.  Scheibe. 

Mr.  Toner:  May  I  address  counsel,  through  the  court, 
and  ask  if  Mr.  Scheibe  can  now  leave? 

Mr.  Scully:     As  far  as  I  am  concerned  he  may. 
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Mr.  Toner:     I  can  get  him  back  to  his  business,  then. 

The  Court :     Have  you  any  further  witnesses  ? 

Mr.  Toner:     Libelant  rests. 

The  Court:     The  court  will  take  a  recess  at  this  time. 

How  many  witnesses  have  you? 

Mr.  Scully:  I  have  three,  your  Honor.  I  have  the 
master,  the  man  who  did  the  mooring,  and  one  of  the 
assistants  aboard  the  tug.  [115] 

The  Court:     How  long  will  your  next  witness  take? 

Mr.  Scully:  I  suspect  about  half  hour  on  direct,  your 
Honor. 

The  Court:  The  court  will  take  a  recess  of  a  few 
minutes  at  this  time. 

(A  recess  was  taken.) 

E.  A.  REEVES, 

called  as  a  witness  by  and  on  behalf  of  the  respondents, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Direct  Examination 
By  Mr.  Scully : 

O.  Will  you  state  your  name,  occupation,  and  resi- 
dence ? 

A.  E.  A.  Reeves,  1515  East  Artesia  Street,  Long 
Beach,  operator  of  a  towboat,  have  been  for  several  years. 

Q.     Just  keep  your  voice  up. 

Mr.  Toner:     For  several  what? 

The  Witness :     Several  years. 

O.  By  Mr.  Scully :  For  how  long  have  you  been  the 
operator  of  a  tow  boat.  Captain? 

A.     I  believe  in  '38,  the  last  part  of  '38. 
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Q.  What  licenses  do  you  hold  with  reference  to  Los 
Angeles  Harbor? 

A.     I  have  an  unlimited  pilot's  license  for  any  tonnage. 

Q.  On  March  31,  1945,  were  you  the  master  of  the 
tug  Rocona?  [116]  A.     Yes,  sir. 

Q.     And  who  else  was  aboard  with  you? 

A.  Tom  Gentle,  deckhand;  Rudy  Tomasic,  deckhand; 
and  the  engineer  was  down  below. 

Q.     What  is  his  name?  A.     Budreaux. 

Q.     Budreaux?  A.     Yes. 

Q.  Prior  to  March  31,  1945,  had  you  had  occasion 
to  navigate  Los  Angeles  Harbor  in  the  operation  of  the 
tug  Rocona?  A.     Yes,  sir. 

Q.     For  about  how  long? 

A.  Well,  I  was  on  the  Rocona  around  seven  months. 
I  had  been  on  all  of  their  tugs. 

Q.     In  and  about  Los  Angeles  Harbor  ? 

A.     Yes,  always. 

Q.     Had  you  towed  barges  similar  to  Barge  4414? 

A.     Yes,  sir. 

Q.     And  loaded  with  rock?  A.     Yes,  sir. 

Q.     Had  you  moored  those  barges?  A.     Yes,  sir. 

Q.  On  March  31,  1945,  did  you  have  occasion  to  take 
on  a  towing  engagement  of  Barge  4414?  [117] 

A.     Yes,  sir. 

Q.     Where  and  about  what  time  of  that  day? 

A.  As  near  as  I  recollect  I  left  Catalina  around  1 :30 
P.  M.,  I  cleared  the  east  entrance  coming  into  Long  Beach 
Harbor  around  11 :30  P.  M. 

O.  How  many  tows  did  you  have,  how  many  barges 
did  you  have  in  tow  at  this  time? 

A.     I  had  two  barges,  sir. 
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Q.     What  was  their  cargo  ?  A.     Rock. 

Q.  Will  you  describe  the  trim  of  the  Barge  4414  as 
you  left  Catalina  Island? 

A.  Yes,  sir.  She  was  loaded  rather  light  in  the  bow 
and  I  imagine  she  had  between  2^,  3,  or  3j4  of  free- 
board in  the  bow,  and  anywhere  from  10  to  20  inches  in 
the  stern. 

Q.  You  mean  by  those  measurements  that  is  the 
amount  of  the  craft  that  was  above  the  water's  edge,  is 
that  right?  A.     Yes,  sir. 

Q.     Was  the  other  barge  loaded  about  the  same? 

A.  I  don't  remember  exactly,  but  we  commented  on 
this  4414  by  her  being  loaded  light  in  the  bow.  They 
usually  load  them  down  heavier  than  that. 

Q.     Was  that  an  abnormal  loading  condition? 

A.  It  was  out  of  the  ordinary,  because  they  did  want 
[118]  the  rock  over  there  as  quick  as  they  could  get  it. 
It  was  during  the  war. 

Q.     Who  loaded  the  Barge  4414  with  the  rock? 

A.     A  quarry  on  the  east  end  of  Catalina  Island. 

O.     Under  charge  of  Atkinson,  the  people  here? 

A.     Yes,  sir,  I  believe  so. 

The  Court:     The  tug  had  nothing  to  do  with  the  load- 
ing? 
.   Mr.  Scully:     No. 

Q.  By  Mr.  Scully:  You  had  nothing  to  do  with  the 
loading,  did  you?  A.     No. 

Mr.  Toner :     That  is  conceded. 

Q.  By  Mr.  Scully :  You  had  no  difficulties  or  unusual 
incidents  on  the  voyage  over?  A.     No,  sir. 
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Q.  Will  you  describe  what  you  did  and  what  you  saw 
as  you  entered  the  harbor  with  those  two  barges  in  tow 
on  the  31st  of  March,  1945? 

A.  As  I  came  through  the  east  gate,  after  I  came 
through — 

Q.  Just  a  moment.  Captain.  If  you  wish  you  may 
refer  to  this  chart.     Do  you  recognize  the  chart? 

A.  Yes,  sir.  After  I  came  through  the  east  entrance 
en  route  from  the  mole,  the  tug  Dispatch,  I  believe  it  was, 
came  out  and  took  one  barge  from  me  and  left  me  with 
the  [119]  4414.  I  shortened  my  wire,  my  tow  wire,  and 
proceeded  up  to  the  most  westernmost  mooring  block,  and 
I  believe  it  was  the  only  one  that  was  empty.  I  am  not 
sure  of  that.  And  I  came  up  to  the  mooring  and  made  the 
usual  landing,  nothing  out  of  the  ordinary.  To  me  every- 
thing was  all  right. 

Q.  Now,  just  a  moment,  Captain.  After  you  turned 
over  the  other  barge  to  the  tug  Dispatch  No.  2,  to  what 
extent  did  you  shorten  your  line  on  4414? 

A.  I  imagine  I  had  out  between  30  and  40  feet  of  wire, 
enough  to  clear  the  bridles. 

Q.     Enough  to  clear  the  bridles? 

A.  Yes,  sir,  so  the  bridles  wouldn't  drag  on  the  stern 
of  the  boat. 

The  Court:  When  you  speak  of  the  bridles,  what  do 
you  mean? 

The  Witness :  The  two  towing  pendants  that  connect 
the  bridle. 

Mr.  Scully:  One  of  libelant's  witnesses  testified  to  the 
triangular  condition  of  two  pendants  to  a  ring. 
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Q.  By  Mr.  Scully :  The  line  is  from  that  ring  to  the 
tug,  is  that  correct,  Captain? 

A.     Yes,  it  is  a  shackle. 

Q.  At  the  time  you  made  the  transfer  of  the  other 
barge  to  tug  Dispatch  No.  2,  do  you  know  to  what  extent, 
if  any.  Barge  4414  lost  headway?  [120] 

A.  Always  within  a  thousand  feet  from  a  mooring 
block  you  slow  down  to  a  dead  slow,  and  we  did  that,  and 
come  up  to  the  mooring  block  very  slowly. 

Q.  I  am  speaking  of  at  the  time  that  you  cast  off  the 
other  barge  and  delivered  her  to  Tug  Dispatch  No.  2,  did 
either  or  both  barges  lose  their  headway  at  that  point? 

A.  Yes,  sir,  you  have  to  come  to  a  dead  stop  before 
you  can  throw  the  pendants  off  the  after  barge. 

Q.  If  you  know,  were  they  both  dead  in  the  water  at 
that  time  ? 

A.  They  were  almost  dead  in  the  water,  or  the  men 
couldn't  get  enough  slack  to  throw  the  pendants  off. 

Q.  How  far  did  that  operation  of  turning  over  the 
other  barge  and  shortening  your  line  on  the  4414,  how 
far  away  did  that  occur  from  the  mooring  float  to  which 
you  secured  4414  later? 

A.  I  don't  remember  just  exactly.  I  couldn't  say  just 
how  far  off  it  was.  But  it  was  after  I  came  up  on  the 
approach  to  the  mole.  I  don't  recall  just  where  they  did 
take  it. 

Q.  Did  someone  board  the  barge  at  any  time  before 
you  completed  your  mooring? 

A.     No  one  other  than  the  man  I  put  aboard. 

Q.     Who  was  that?  A.     Rudy  Tomasic.  [121] 

0.     When  did  you  put  him  aboard  Barge  4414? 

A.     Long  before  I  came  to  the  mooring. 
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Q.  Was  it  before,  at  the  time  of,  or  after  you  turned 
the  second  barge  over  to  the  Dispatch  No.  2  ? 

A.  It  was  after  I  turned  the  other  barge  over  to  the 
Dispatch  No.  2. 

Q.  Will  you  describe  the  process  by  which  you  put 
him  aboard,  insofar  as  the  maneuvering  of  the  Rocona? 

A.  I  slowed  down  and  pulled  the  tug  over  to  the  star- 
board side  and  backed  down  and  let  the  stern  of  the  tug 
come  very  easy  to  the  barge  and  he  stepped  aboard  with 
a  pipe  pole  in  his  hand. 

Q.  Do  you  have  a  recollection  as  to  how  far  that  was 
away  from  the  mooring  float  when  you  did  that? 

A.     I  think  it  was  around  a  thousand  feet. 

Q.  Was  this  mooring  float  designated  to  you  as  one 
of  the  mooring  floats  to  which  you  should  secure  this 
Barge  4414? 

A.  They  had  three  floats  out  there,  and  we  could  tie 
it  to  any  of  them  that  were  empty. 

Q.     They  were  all  Atkinson  floats?  A.     Yes,  sir. 

O.  When  you  took  your  tow  at  Catalina  what  were 
your  instructions  as  to  the  delivery  of  those  barges, 
where  and  to  whom?  [122] 

A.  Tow  them  into  the  Long  Beach  mole  and  secure 
them  to  the  moorings  off  the  mole  at  the  Atkinson  job. 

Q.     Who  gave  you  those  instructions  ? 

A.  They  were  orders  at  all  times.  Those  orders  stayed 
in  effect.  We  didn't  get  them  each  time  we  made  a  trip. 
We  had  those  orders  all  the  time. 

Q.  From  whom  was  that?  From  the  Atkinson  Com- 
pany? 

A.  We  got  our  orders  from  Case  Construction  Com- 
pany. 
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Q.     Did  you  see  this  float  as  you  approached  it? 


Yes,  sir,  I  put  the  spotUght  on  it. 

Was  that  a  hand  spotHght  or  one  aboard  the  ship? 

One  aboard  the  tug. 

Do  you  happen  to  know  its  power? 

No,  sir,  I  don't.    It  is  a  fairly  good  light. 

What  did  you  do  then  when  you   picked   it   out 


after  you  had  Tomasic  aboard  the  barge? 

A.  1  came  up  towards  it  very  slow,  slow  as  the  engine 
would  run  without  stopping,  and  I  shut  the  power  oflF 
before  I  even  come  to  the  mooring  with  the  tug;  had 
slack  in  my  line  between  the  tug  and  the  barge,  and  I 
would  say  100  feet  from  the  mooring  block  I  kicked  the 
stern  of  the  tug  oif  the  port  side  of  the  barge  and  backed 
down  and  laid  alongside  of  the  barge,  but  taking  no 
strain  on  it,  in  a  position  to  back  down  and  check  the 
headway  of  the  barge  if  she  had  headway,  and  let  the 
barge  drift  up  to  the  mooring.  [123] 

Mr.  Scully:  Does  your  Honor  understand  the  wit- 
ness' testimony?  That  is,  what  his  maneuvers  were?  He 
used  a  bit  of  seaman's  language. 

The  Court :     Yes,  I  think  so.    I  believe  it  is  clear. 

According  to  his  statement  he  came  up  there  slowly  in 
order  to  make  this  mooring.  That  is  the  substance  of  it, 
I  think. 

Mr.  Scully:     Then  he  said  he  backed  down. 

Q.  By  Mr.  Scully :  Did  you  say  you  laid  alongside 
of  the  barge? 

A.  Lay  alongside  off  the  barge,  but  with  my  wire 
slack  but  taut  enough  in  case  I  had  to  back  down  against  it 
all  I  had  to  do  was  to  ring  two  bells  and  have  one  man 
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standing  by  the  winch,  brake  on  the  winch  so  when  the 
tug  came  against  it  he  could  slack  just  a  little  and  it 
wouldn't  jerk  against  the  wire,  and  would  come  against 
it  easy. 

The  Court:     I  understand  it. 

Q.  By  Mr.  Scully:  Did  you  see  the  fastening  of  the 
mooring  pendant  from  the  float  to  the  Barge  4414? 

The  Court:     Read  that  question,  please. 

(The  question  was  read.) 

A.  I  could  see  Tomasic,  Rudy  Tomasic,  pull  in  at  it 
with  a  pipe  pole,  and  the  pendant  was  down,  hanging 
down  in  the  water,  and  it  takes  quite  a  little  pulling  to 
get  it  up,  and  a  little  time,  and  I  could  see  him  working 
with  it.  And  [124]  he  laid  the  pipe  pole  down  after  he 
got  it  to  him  with  the  pipe  pole,  and  then  pulled  it  in  by 
hand  and  laid  it  over  the  bit  on  the  barge. 

Q.  At  that  time  was  the  barge  making  any  headway 
at  all?  A.     No,  sir. 

Q.     Was  she  dead  in  the  water?  A.     Yes,  sir. 

Q.  Then  what  happened?  What  did  you  do  or  what 
did  Tomasic  do? 

A.  I  believe  I  hollered  and  said,  "Is  everything  O.  K.? 
Is  she  O.  K.?"  And  he  said,  "Yes,  she  is  O.  K."  And 
I  kicked  up  alongside  and  he  threw  my  wire  off,  my  tow 
wire,  and  came  aboard  with  a  pipe  pole.  I  played  my 
spotlight  on  the  length  of  the  barge  and  we  left  and  went 
into  berth  94.  I  believe  it  was. 

Q.  When  you  played  your  spotlight  on  the  length  of 
the  barge  did  you  observe  anything  abnormal  or  unusual? 

A.  No,  sir,  she  looked  just  like  she  did  when  we  left 
the  island. 
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Q.     Did  you  see  the  float  at  that  time? 

A.  I  don't  remember  if  I  did  or  not.  It  was  such 
an  ordinary,  common  thing  that  we  did  all  the  time  that 
nothing  was  out  of  the  ordinary,  and  it  was  being  done 
so  much,  when  everything  was  all  right  you  wouldn't — 
you  [125]  wouldn't  be  inspecting  the  barge  if  you  figured 
everything  was  all  right. 

Q.  After  you  saw  Tomasic  drop  the  pendant  over  the 
bit  on  the  barge  did  you  at  any  time  thereafter  tighten  your 
line  between  the  barge  and  the  tug?  A.     No,  sir. 

Q.     Are  you  positive  of  that? 

A.  I  am  pretty  positive  of  it.  I  don't  believe  I  even 
backed  down  against  the  barge,  because  she  had  no  head- 
way, she  was  at  a  dead  stop,  other  than  the  surge  back 
and  forth. 

Q.  Captain,  do  you  know  whether  or  not  you  pulled 
that  barge  over  the  mooring  float? 

A.     I  don't  think  I  did. 

Q.     Would  you  know  if  you  did? 

A.     Yes,  sir,  I  suppose  I  would. 

Q.     Did  you?  A.     No. 

Q.     Did  you  make  an  entry  in  the  log — 

A.     No,  sir. 

O.  Just  a  moment.  Did  you  make  an  entry  in  the  log 
for  that  night  of  the  mooring  of  the  Barge  4414,  did  you 
enter  the  fact  that  you  had  moored  her  ? 

A.  Yes,  sir,  I  always  enter  that,  the  time  of  the  moor- 
ing.  [126] 

Q.  Does  your  log  show  any  reference,  if  you  know, 
to  any  abnormal  occurrence  there  at  that  time,  other  than 
the  fact  of  mooring?  A.     I  don't  believe  they  do. 

The  Court:     Where  is  the  log? 
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Q.     By  Mr.  Scully:     Do  you  have  the  log? 

A.     No,  sir.    The  company  keeps  the  record  of  the  log. 

Mr.  Scully :     We  will  try  and  get  that,  your  Honor. 

The  Court:  I  think  if  you  are  going  to  use  that,  that 
would  be  the  best  evidence. 

Mr.  Scully :     It  probably  would. 

The  Court :     He  merely  says  he  didn't  think  he  did. 

Q.  By  Mr.  Scully:  What  did  you  do  after  you  left 
there?    You  went  to  berth  what?  A.     94. 

Q.     What  did  you  do  there? 

A.  We  secured  the  boat  and  our  relief  was  there, 
and  we  went  home. 

Q.     Did  you  see  the  mooring  float  that  night? 

A.     Yes,  sir. 

Q.     Will  you  describe  its  appearance? 

A.  Well,  it  had  moss,  green  moss  on  it,  and  it  looked 
as  if  it  was  floating  level  with  the  water,  and  it  had  a 
"U"  bolt  2  inches  in  diameter  and  up  about  10  or  12 
inches  in  a  ''U"  shape.  [127] 

Q.  You  said  level  with  the  water;  did  you  see  any 
freeboard  on  the  float  itself?  Was  any  portion  of  the 
float  above  and  riding  clear  of  the  surface  of  the  water? 

A.     I  think  she  was  just  about  level  with  the  water. 

Q.  What  would  that  indicate  to  you  as  a  result  of 
your  experience  and  knowledge  of  such  things  in  Los 
Angeles  Harbor? 

A.  She  must  have  been  waterlogged,  and  a  very  old 
mooring,  and  a  short  scope  of  chain  on  it.  She  must  have 
been  up  and  down  on  her  chain,  almost.  Either  one  could 
cause  it. 

Q.  You  said  short  scope  of  chain.  Just  what  do  you 
mean  in  landlubber's  language  on  that? 
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The  Court:  I  think  I  know.  That  the  chain  wouldn't 
be  long  enough  to  give  much  play  to  the  float,  is  that 
correct  ? 

The  Witness :     Yes. 

The  Court:  If  it  is  a  short  chain  and  there  was  a 
considerable  depth  of  water  there  she  would  be  almost 
straight  up  and  down? 

The  Witness :     Yes,  sir. 

Q.  By  Mr.  Scully:  About  how  long  did  it  take  you 
to  moor  this  Barge  4414  that  evening? 

A.  I  couldn't  say  exactly,  but  it  must  have  been  be- 
tween 5  and  10  minutes. 

Q.  About  what  time  do  you  think  you  left  the  moor- 
ing [128]  float  having  secured  Barge  4414  thereto? 

A.     I  believe  my  log  says  about  12. 

Q.     Midnight? 

A.     It  is  exact  in  the  log,  yes,  sir. 

O.     Did  you  see  the  Barge  4414  after  that  evening? 

A.  I  didn't  see  it  when  it  was  turned  over.  I  have 
towed  the  barge  since  then  and  on  the  same  job. 

Q.  Did  you  observe  the  length  of  the  mooring  pendant 
which  was  attached  to  the  top  of  the  float  that  evening? 

A.  No,  sir,  I  couldn't  say  how  long  it  was.  I  ob- 
served the  pendant,  but  I  couldn't  say  how  long  it  was. 

Q.  Do  you  know  what  the  approximate  depth  of  the 
water  is  at  the  place  where  that  float  was  anchored? 

A.  I  would  say  it  is  between  18  and  25  feet,  minus 
tide. 

Q.     You  mean  a  low  tide?  A.     Yes,  sir. 

Q.  Have  you  ever  in  your  experience  at  sea  and  in 
these  harbors  had  occasion  to  observe  damage  to  the 
bottom  of  a  barge  of  a  similar  type  to  4414  caused  by 
mooring  floats? 
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Mr.  Toner:  If  the  court  please,  I  should  like  to  object 
to  this  witness  testifying  to  that  type  of  question,  inas- 
much as  he  is  a  definite  marine  man  engaged  in  the  tow- 
ing business  and  not  engaged  in  the  repairs,  nor  is  he 
qualified  to  speak  concerning  repairs  of  damage  to 
barges.  [129] 

The  Court:  This  is  a  foundational  question,  so  the 
objection  is  overruled. 

The  Witness :     Could  I  have  the  question  again,  please? 

(The  question  was  read  by  the  reporter.) 

The  Witness :     No,  sir. 

Q.  By  Mr.  Scully :  Have  you  ever  seen  barges  of  this 
type  loaded  similarly  to  the  way  the  barge  was  that  night 
come  in  contact  with  mooring  floats?  A.     Yes,  sir. 

Q.     Under  what  circumstances? 

A.  I  have  seen  them  overrun  the  mooring  floats,  and 
I  have  seen  them  come  up  against  them  with  pretty  good 
headway  on,  and  I  have  even  pulled  one  of  them  off  that 
another  tug  run  over  the  mooring  with,  I  pulled  the 
barge  off,  and  no  damage  whatsoever  to  the  barge. 

O.  In  the  other  instances  that  you  saw  overrunning 
occur,  as  distinct  from  this  last  one  that  you  helped  pull 
off,  was  there  damage  to  the  hull  of  the  barge? 

A.     No,  sir. 

Mr.  Scully:     You  may  cross-examine. 

The  Court :     Do  you  think  this  will  be  very  extended? 

Mr.  Toner :     No,  it  will  not. 

Cross-Examination 
By  Mr.  Toner : 

Q.  Mr.  Reeves,  when  you  picked  up  the  Barge  4414, 
did  [130]  you  consider  her  seaworthy  to  make  the  trip 
across  the  channel?  A.     Yes,  sir. 
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Q.  You  have  a  duty  to  the  barge  not  to  pick  her  up 
unless  she  is  seaworthy,  do  you  not? 

A.     That  is  correct. 

Q.     You  had  no  trouble  coming  over? 

A.     No,  sir. 

Q.     How  long  is  the  bridle  upon  which  you  pulled  her? 

A.  I  believe  around  50;  they  run  anywhere  from  35 
to  60  foot  pendants. 

Q.     Vv^hat  was  this  one,  if  you  know? 

A.     I  don't  know  for  sure.     I  wouldn't  say  for  sure. 

The  Court:  Mr.  Toner,  I  want  to  ask  a  question  just 
there. 

When  you  speak  of  the  bridle,  would  that  mean  the 
entire  length  from  one  bit  to  the  other  on  the  barge,  or 
would  that  mean  just  one  way? 

The  Witness:  Sir,  that  would  mean  from  the  shackle 
to  the  bit,  one  pendant,  the  length  of  one  pendant. 

The  Court :     There  are  two  pendants  ? 

The  Witness :     Two  identically  the  same  length,  yes,  sir. 

Q.  By  Mr.  Toner :  When  you  refer  to  wire  you  refer 
to  the  distance  from  your  tug  back  to  the  place  where 
these  two  pendants  join?  [131] 

A.  When  I  refer  to  wire  I  mean  all  the  way  to  the 
barge. 

Q.  So  when  you  said  that  you  shortened  to  30  or  40 
feet  of  wire,  did  you  mean  30  or  40  feet  of  wire  in  addi- 
tion to  the  pendant — to  the  bridle,  or  including  the  bridle? 

A.     Well,  I  could  mean  either  one. 

Q.     What  did  you  mean  this  time? 

A.  You  usually  shorten  about  40  feet  from  the  shackle, 
so  when  you  are  maneuvering  around  your  pendants,  that 
the  pendants  won't  get  in  the  wheel  of  the  boat,  there  will 
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be  enough  wire  so  they  will  hang  down  deep  enough  and 
you  won't  pick  them  up  with  the  wheel  of  the  tug. 

Q.  How  far  away  was  the  tug  from  the  bow  of  the 
barge  then?  A.     From  40  to  50  feet. 

The  Court:     Read  the  answer. 

(The  answer  was  read.) 

The  Witness :     I  never  measured  it,  but  that  is — 

The  Court:     About? 

The  Witness :     Yes,  about.    That  is  a  guess. 

Q.     By  Mr.  Toner:     Was  it  a  dark  night? 

A.     It  was  fairly  dark. 

Q.     How  big  is  the  tug? 

A.     It  is  65  feet  over  all,  I  believe,  approximately. 

Q.     Were  you  in  the  pilot-house?  [132] 

A.     Yes,  sir. 

Q.     And  the  pilot-house  is  located  forward  on  the  tug? 

A.     Yes,  sir. 

Q.     You  say  you  made  your  usual  landing? 

A.     Yes,  sir,  that  is  right. 

O.  At  what  rate  of  speed  did  you  pull  the  barge  from 
the  point  you  transferred  the  other  barge  to  the  Dispatch 
to  the  time  you  shut  off  power  before  coming  to  the 
mooring  float  ?  A.     Very  slow. 

Q.     What  rate?  A.     Rate  per  knot? 

Q.     How  many  knots  ? 

A.  I  would  say  she  wouldn't  make  over  one  or  three- 
quarters  of  a  knot. 

0.     From  one  to  three-quarters  of  a  knot? 

A.     That  is  right. 

Q.     From  the  outside  of  the  harbor  entrance? 

A.     No,  sir,  I  didn't  say  that. 
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Q.     Where  did  you  transfer — 

A.  About  a  thousand  foot  off  of  the  mooring.  Maybe 
a  little  more. 

Q.     Where  did  you  shorten — 

The  Court:  You  say  one  to  three-quarters.  That  is 
three-quarters  of  a  knot  to  one  knot  an  hour?  [133] 

The  Witness :     Yes,  sir. 

Q.  By  Mr.  Toner:  When  you  were  a  thousand  feet 
from  the  float  you  transferred  the  barge  to  the  Dispatch, 
the  second  barge?  A.     I  didn't  say  that. 

Q.     What  happened  ? 

A.     I  transferred  the  man  at  about  a  thousand, 

Q.  Then  you  continued  to  pull  the  barge  toward  the 
float?  A.     Yes,  sir. 

Q.     At  about  the  same  speed?  A.     Slowly. 

The  Court:  Pardon  me.  As  I  understand  it,  he  had 
already  released  the  other  barge  to  the  tug  Dispatch 
before  that  time. 

Q.  By  Mr.  Toner:  Where  did  you  release  the  other 
barge  to  the  tug  Dispatch? 

A.     I  believe  I  have  already  stated  that. 

The  Court :     I  know,  but  answer  it  now. 

The  Witness:  I  wouldn't  say  exactly.  It  was  some- 
where en  route  from  the  east  entrance,  it  was  some  place 
between  the  east  entrance  and  the  mole  job,  on  the 
approaches  of  the  mole  job. 

Q.  By  Mr.  Toner :  Who  took  the  pendants  off  the 
Barge  4414  when  you  transferred  the  other  barge  to  the 
Dispatch?  [134] 

A.  No  one  took  the  pendants  off  of  4414  when  I 
transferred  the  barge  to  the  Dispatch. 
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The  Court:     It  wasn't  necessary  to? 

The  Witness :     No ;  he  took  the  other  barge. 

Q.  By  Mr.  Toner :  Someone  had  to  unhook  the  two 
barges,  didn't  they? 

A.  Yes,  but  we  towed  4414  on  to  the  mooring.  They 
didn't  unhook  4414;  they  unhooked  the  other  barge. 

Q.  Who  took  the  moorings  off  the  stern  of  Barge 
4414? 

A.  There  were  no  moorings  on  the  stern  of  Barge 
4414. 

Q.  There  is  a  bridle  that  runs  from  the  stern  of  4414 
to  the  other  barges,  isn't  there?  A.     No,  sir. 

Q.     Was  Barge  4414  the  second  barge? 
A.     It  was  the  last  barge. 

Q.  So  that  you  transferred  the  first  barge  to  the 
Dispatch?  A.     Yes. 

Q.     And  then  you  went  back  and  picked  up  4414? 

A.     I  shortened  my  wire. 

Q.  Did  you  have  any  trouble  seeing  the  mooring  float 
as  you  put  the  spotlight  on  it  coming  up  to  the  float? 

A.     I  had  no  trouble  after  I  put  the  spotlight  on  it. 

Q.  How  far  away  did  you  see  it,  or  how  far  away 
was  it  when  you  first  saw  it?  [135] 

A.     I  would  say  a  thousand,  1200  feet. 

Q.  I  beHeve  you  said  when  you  were  100  feet  from 
the  block  you  cut  your  speed;  is  that  correct? 

A.  I  don't  think  I  said  that.  I  slowed  down  when  I 
put  the  man  aboard,  a  thousand  feet. 

Q.  When  did  you  cut  the  power  as  you  were  ap- 
proaching the  block? 

A,     As  I  was  approaching  the  block? 
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Q.     Yes. 

A.  I  think  I  shut  the  power  off  at  100  or  150 
feet,  I  am  not  sure,  I  shut  the  power  completely  off  and 
let  her  drift. 

Q.     And  let  the  float  drift  ahead? 

A.     Let  the  barge  drift  ahead. 

The  Court:  When  you  refer  to  the  block,  that  is  the 
same  as  the  float,  is  that  correct,  Mr.  Toner? 

Mr.  Toner:  Yes.  I  believe  this  witness  has  been 
referring  to  the  float  as  the  block. 

Q.  By  Mr.  Toner :  What  time  were  you  supposed 
to  quit  that  night,  Mr.  Reeves? 

A.  We  always  got  relieved  after  we  had  secured  our 
tow  and  went  into  the  dock,  after  making  two  trips  to 
the  island. 

Q.  Did  you  have  any  shift  that  changed  at  12:00 
o'clock  midnight?  [136] 

A.  They  were  never  regular.  They  never  knew  ex- 
actly what  time  we  were  going  to  get  in.  They  had  to 
guess  approximately  what  time  to  call  the  other  crew. 

Q.     Did  you  have  a  radio  aboard  the  tug? 

A.     We  had  a  radio. 

Q.  What  time  did  you  tell  your  ofiice  you  were  going 
to  get  in? 

A.     You  can  tell  them  approximately. 

Q.     What  time  did  you  tell  them? 

A.     I  don't  remember. 

Q.     March  31st  was  Saturday  night,  wasn't  it? 

A.  I  don't  remember  that.  That  has  been  almost 
three  years. 

Q.  Do  you  remember  where  you  went  after  you  got 
the  tug  moored?  A.     Yes,  sir. 
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Q.     Where?  A.     Home. 

Q.  Did  you  have  any  trouble  seeing  Tomasic  getting 
the  mooring  pendant  up  from  the  block? 

A.     Repeat  that. 

Q.  Did  you  have  any  trouble  seeing  Tomasic  get  the 
mooring  pendant  up  from  the  block? 

A.  I  could  see  him  working  on  it,  I  could  see  that  he 
was  having  trouble,  it  took  him  quite  a  little  while  to  get 
[137]  it,  he  was  slow  getting  it  up  because  he  had  to  pull 
it  up  out  of  the  water. 

Q.  Did  you  anticipate  that  there  was  any  danger  in 
mooring  this  barge  to  this  particular  mooring  float? 

A.     No,  I  never  had  any  trouble  previous  to  that. 

The  Court:  Had  you  moored  other  barges  to  the  same 
mooring  float? 

The  Witness :     Yes,  sir. 

Q.  By  Mr.  Toner:  I  believe  you  said  that  you  didn't 
see  the  mooring  float  itself  after  you  left  the  barge  ? 

A.     No,  I  didn't. 

Q.     You  didn't  pay  any  attention  to  it? 

A.  No;  I  put  the  light  on  the  barge  and  played  it  the 
length  of  the  barge  and  turned  it  off  and  went  in. 

Q.  Which  mooring  bit  was  used  for  mooring  the 
barge?  A.     It  was  on  the  starboard  one. 

Q.     Starboard  forward?  A.     Yes. 

Q.  Were  you  in  sole  control  of  the  tow  and  the  moor- 
ing? Did  you  take  orders  from  anybody  as  to  the  tow 
or  the  mooring? 

A.  No,  sir;  I  was  responsible  for  the  tow  until  it  was 
delivered  to  the  mooring  and  secured  properly. 

Q.  And  you  took  your  orders  from  Case  Construction 
Company?  [138] 

A.     From  the  dispatcher  over  there. 
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Q.     Do  you  know  whether  the  barge  took  any  water 
on  the  trip  over  ? 

A.     No,  sir,  I  didn't  gauge  it.     They  all  usually  take 
some  water. 

Q.     How  much? 

A.     It  is  hard  to  say.     You  would  have  to  know  the 
condition  of  the  barge  to  gauge  it. 

Q.     Did  you  have  any  trouble  with  the  barge? 

A.     No,  sir. 

Q.     You  didn't  run  her  on  the  mole,  did  you? 

A.     No,  sir. 

Q.     You  didn't  run  her  on  the  breakwater? 

A.     No,  sir. 

Q.     As  far  as  you  know  the  barge  was  in  good  shape 
at  Catalina,  is  that  right? 

A.     Yes,  sir,  as  far  as  I  knew. 

Q.     Could  she  have  come  across  the  channel  with  a  hole 
in  her  ? 

A.     Sure  she  could  come  across   the  channel   with   a 
hole  in  her. 

Q.     Right  side  up?  A.     Yes,  sir. 

Q.     With  a  hole  2  inches  by  6  inches  ? 

A.     No,    not   with    a    hole   2    inches    by    6    inches    in 
her.  [139] 

Q.     What  would  happen  to  the  barge  with  a  hole  that 
size  in  it?  A.     2  inches  by  6  inches? 

Q.     Yes. 

A.     The  chances  are  she  would  sink  or  dump  her  load 
and  float  full  of  water. 

Mr.  Toner:     I  believe  that  is  all. 
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Redirect  Examination 
By  Mr.  Scully: 

Q.  Captain,  when  does  your  responsibility  for  the 
engagement  which  you  undertook  that  day  to  tow  that 
barge  to  Los  Angeles  Harbor  cease?  When  were  you 
through  with  your  contract  or  your  job  in  that  respect? 

A.  After  the  pendant  was  on  the  bit  and  the  barge 
was  secured  properly. 

Q.  And  in  your  opinion,  based  upon  your  experience 
and  upon  what  you  did  that  night,  was  it  properly  done 
on  that  occasion?  A.     Yes,  sir,  it  was. 

Q.  According  to  the  rules,  judgment  and  degree  of 
care  exercised  by  seamen  and  pilots  in  Los  Angeles  Harbor 
operating  towboats  ?  A.     Yes,  sir. 

O.  You  occupied  what  position  on  the  Rocona?  Where 
were  you  standing  on  the  Rocona  as  you  watched  Tomasic 
fishing  [140]  for  the  pendant  at  the  float? 

A.  I  had  my  head  out  the  starboard  window  in  the 
pilot-house  where  I  could  see  him  and  the  barge. 

Q.  Was  your  vision  at  all  obstructed  except  by  the 
darkness  at  that  time?  A.     That  is  all. 

Q.  How  far  away  were  you  from  him  at  that  time  in 
a  straight  line  of  vision  ? 

A.  The  width  of  the  barge  and  about  15  or  20  feet 
besides  that. 

Q.     What  do  you  estimate  that  to  be  in  total  feet? 

A.     Well,  I  imagine  around  60  feet. 

Q.  Did  you  have  any  difficulty  seeing  him?  Could 
you  make  out  what  he  was  doing? 

A.  I  could  see  him  fighting  to  get  the  pendant  up. 
and  it  seemed  that  he  was  having  quite  a  bit  of  difficulty 
taking  it  aboard.     It  took  him  quite  a  little  while. 
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Q.  Were  you  at  the  controls  at  that  same  time?  Were 
they  within  your  reach? 

A.     Yes,  I  had  the  bell  cord  in  my  hand. 

Q.     Was  that  the  way  you  controlled  your  craft? 

A.  Yes,  all  I  had  to  do  was  ring  two  bells,  I  could 
have  backed  the  barge  clean  away  from  the  mooring  float. 

Mr.  Scully :     That  is  all,  your  Honor. 

The  Court:     You  are  excused,  Captain.  [141] 

I  think  the  court  will  take  an  adjournment  at  this  time 
until  10:00  o'clock  tomorrow  morning. 

The  witnesses  are  ordered  to  return  at  that  time,  those 
that  have  not  testified. 

I  understand  the  Captain  has  some  important  business, 
and  you  have  no  desire  that  he  remain? 

Mr.  Toner :     I  have  no  desire,  no. 

Mr.  Scully:     I  would  like  to  excuse  him,  your  Honor. 

The  Court :     He  is  excused. 

(Whereupon,  at  4:15  o'clock  p.  m.,  Tuesday,  December 
16,  1947,  an  adjournment  was  taken  until  10:00  o'clock 
a.  m.,  Wednesday,  December  17,  1947.)   [142] 

Los  Angeles,  California,  Wednesday,  December  17,  1947. 

10  A.  M. 

The  Court:     Proceed. 

Mr.  Toner :  I  should  like  to  move  to  reopen  my  case  in 
chief  to  introduce  the  chart  No.  5147,  which  I  offer  as 
Libelant's  Exhibit  next  in  order. 

The  Clerk :     No.  4. 

Mr.  Scully:  My  only  comment  in  that  respect,  may  it 
please  your  Honor,  is  as  I  made  the  statement  at  the  open- 
ing of  this  case,  that  the  chart  is  not  objectionable  to  the 
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respondents  and  the  claimant  for  use  along  with  the  wit- 
nesses' testimony  who  have  used  it  to  illustrate  what  they 
testified  about. 

The  Court :  That  was  understood  at  the  time  of  the 
testimony. 

Mr.  Toner :     Yes,  that  is  the  understanding. 

The  Court:  It  is  received  for  illustrative  purposes 
only. 

Mr.  Scully:  That  is  my  understanding  of  it,  your 
Honor. 

Mr.  Toner :  Yes.  And  it  purports  to  give  the  physical 
situation  as  it  now  exists.  And  there  is  testimony  of  wit- 
ness Jackson  and  marks  by  witness  Jackson  on  the  chart. 

The  Court:  Let  it  be  received  and  marked  as  Libel- 
ant's Exhibit  4.  [144] 

(The  chart  referred  to  was  marked  Libelant's  Exhibit 
4,  and  was  received  in  evidence.) 

Mr.  Scully:  May  it. please  your  Honor,  with  counsel's 
agreement  I  offer — I  believe  it  will  be  Claimant's  B — 
three  log  sheets  bearing  serial  numbers  1360,  1361,  and 
1362,  as  a  composite  exhibit,  being  the  log  of  the  ship 
Rocona  for  the  31st  of  March,  1945,  and  a  portion  of  the 
1st  of  April,  1945,  and  ask  leave  to  have  it  copied  and 
the  original  withdrawn,  inasmuch  as  these  are  the  original 
sheets. 

The  Court:     You  have  no  objection  to  them? 

Mr.  Toner :     I  have  no  objection. 

The  Court :     Let  it  be  received  with  the  understanding 
that  copies  may  be  substituted. 
May  I  see  them,  Mr.  Clifton? 

(The  exhibits  were  handed  to  the  court.) 
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Mr.  Scully:  There  may  be  some  abbreviations  on 
there  which  our  next  witness  can  aid  the  court  in  inter- 
preting, inasmuch  as  he  has  personal  knowledge  of  the  log. 

I  call  Mr.  Tomasic  as  a  witness. 

Mr.  Toner :  If  the  court  please,  may  I  ask  that  we  be 
furnished  with  a  copy  of  the  log,  also,  when  the  copy  is 
filed? 

Mr.  Scully :     That  is  satisfactory. 

(The  log  sheets  referred  to  were  marked  Respondents' 
Exhibit  B,  and  received  in  evidence.)   [145] 

RUDY  TOMASIC, 

called  as  a  witness  by  and  on  behalf  of  the  respondents, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

The  Clerk:     Will  you  state  your  name,  please? 

The  Witness:     Rudy  Tomasic. 

Direct  Examination 
By  Mr.  Scully: 

Q.     Will  you  state  your  residence  and  your  occupation? 

A.  212  West  Sixth  Street,  San  Pedro,  California,  and 
I  am  self-employed. 

Q.     What  is  your  trade  or  profession? 
A.     I  am  a  seaman,  sir. 

O.     And  how  long  have  you  been  such  seaman? 

A.     Since  I  was  14. 

Q.     And  in  and  about  what  waters? 

A.  Mostly  around  San  Pedro  and  Southern  California 
waters,  and  some  deep  sea  time,  also. 

Q.  Have  you  ever  served  in  connection  with  tugboat 
operations  and  towing  operations  in  and  about  Los  Angeles 
Harbor?  A.     Yes,  I  have. 
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Q.     For  how  long?  A.     About  four  years. 

Q.     Do  you  hold  any  certifications  ? 

A.  Now  I  hold  a  limited  American  Master's  license 
and  [146]  unlimited  Panamanian  Master's  license. 

Q.  During-  March,  1945  who  were  you  employed  by 
and  what  were  your  duties  ? 

A.  I  was  employed  by  Case  Construction  as  deckhand 
on  the  Tug  Rocona. 

Q.     Who  was  the  master  of  that  tug? 

A.     Captain  Reeves. 

Q.  I  call  your  attention  to  the  31st  of  March,  1945 
and  ask  you  if  you  made  a  trip  from  Catalina  to  Los 
Angeles  Harbor  with  Atkinson  Barge  No.  4414  in  tow? 

A.     Yes,  I  did. 

Q.  Will  you  state  when  you  picked  the  barge  up? 
And  where? 

A,  We  picked  the  barge  up  at  Catalina  Island,  at  the 
east  end  quarry,  and  we  delivered  her  over  to  the  Atkinson 
job  on  the  mainland  side. 

Q.  Describe  the  trim  of  the  barge  as  you  took  her  in 
tow? 

A.  The  barge  was  loaded,  she  was  down  by  the  stern 
and  rather  light  on  the  bow. 

O.  Will  you  describe  the  freeboard  that  you  observed 
at  that  time  fore  and  aft  ? 

A.  I  believe  it  was  about  one  foot  on  the  aft  and 
about  three  feet  forward. 

Q.  Was  there  any  unusual  or  abnormal  happening 
[147]  during  the  voyage  across  the  channel? 

A.     No,  sir. 

O.  What  was  the  nature  of  the  sea  and  the  water 
during  the  crossing?  A.     It  was  moderate. 
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Q.     Were  there  any  caps,  whitecaps? 

A.     I  don't  remember  that. 

Q.  Did  you  observe  any  spray  or  waves  breaking 
against  the  Barge  4414  during  the  trip? 

A.  Well,  almost  on  any  trip  that  you  are  on  you  have 
spray  and  some  water  goes  up  on  the  barge  regardless  of 
whether  it  is  calm  or  rough. 

Q.     Did  that  happen  on  that  trip? 

A.     Yes,  it  did. 

Q.  Will  you  describe  what  you  saw  and  what  you 
did  as  you  entered  the  harbor  with  that  barge  in  tow 
that  evening?  A.     Well,  we — 

Q.     And  about  the  time. 

A.  I  believe  we  entered  the  harbor  about,  oh,  11:30 
and  we  checked  by  the  Coast  Guard  and  went  through  the 
net  and  went  down  to  the  Atkinson  job  and  we  tied  up 
the  barge  we  had  left,  that  was  4414 — we  had  given 
4412  to  the  Dispatch — and  after  we  were  through  tying  it 
up  we  went  in  and  were  relieved. 

Q.  I  ask  you  to  observe  the  chart  which  is  a  libel- 
ant's [148]  exhibit  in  this  case,  No.  4,  and  I  point  out 
to  you  the  breakwater  at  the  entrance  to  the  harbor;  do 
you  recognize  that  breakwater?  A,     Yes,  sir. 

O.  Is  that  the  approximate  situation  that  existed  as 
you  came  into  the  harbor  that  evening  in  March,   1945? 

A.  Well,  it  doesn't  show  the  Navy  net,  but  the  rest 
of  it  is  approximately  the  same. 

Q.     The  breakwater  is  as  shown?  A.     Yes. 

Q.  You  see  two  entrances  on  that  chart  to  the  break- 
water to  the  harbor?  A.     Yes. 

O.     \\^hich  entrance  did  you  come  through? 
A.     W^e  came  through  the  east  end. 
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Q.  I  call  your  attention  to  the  mole  which  is  appar- 
ently built,  which  is  in  the  vicinity  of  the  pencil  marks  on 
the  chart,  F.C.J.  1  and  2,  and  two  X's  near  that  initial; 
what  was  the  condition  of  that  mole  at  that  time? 

A.  It  was  partially  finished.  I  believe  they  were 
dumping  small  rock  down  at  this  end  (indicating). 

Mr.  Scully:  Witness  indicates  the  easterly  end  of  the 
partially  constructed  mole. 

Q.  By  Mr.  Scully:  About  what  distance  is  it,  Mr. 
Tomasic,  from  this  east  entrance  to  the  breakwater  to 
that  [149]  most  easterly  point  of  the  mole? 

A.     Oh— 

Q.     Perhaps  you  can  read  the  chart. 

A.     Approximately  two  miles. 

Q.  You  mentioned  turning  the  other  barge,  which 
was  along  with  the  4414,  over  to  Dispatch  No.  2;  about 
where  did  that  occur  with  reference  to  a  point  northerly 
from  the  eastern  entrance  to  the  breakwater? 

A.  That  occurred  in  through  here  (indicating),  ap- 
proximately this  position  (indicating). 

The  Court :     Read  the  question. 

(The  question  was  read.) 

Q.  By  Mr.  Scully :  Measuring  out  from  this  north- 
erly, will  you  please  place  a  mark,  labeling  it  "T-l"  where 
you  turned  the  other  barge  over  to  the  Dispatch  2? 

(Witness  does  as  requested.) 

Q.     About  how  far  was  that — 

The  Court:  I  think  this  map  now  and  probably  before 
really  exceeded  the  limitation  placed  on  it  for  illustrative 
purposes.  It  is  being  used  for  purposes  of  identifying 
places.  I  think  it  should  be  received  without  any  limita- 
tion.   . 
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Q.     Were  there  any  caps,  whitecaps? 

A.     I  don't  remember  that. 

Q.  Did  you  observe  any  spray  or  waves  breaking 
against  the  Barge  4414  during  the  trip? 

A.  Well,  almost  on  any  trip  that  you  are  on  you  have 
spray  and  some  water  goes  up  on  the  barge  regardless  of 
whether  it  is  calm  or  rough. 

Q.     Did  that  happen  on  that  trip? 

A.     Yes,  it  did. 

Q.  Will  you  describe  what  you  saw  and  what  you 
did  as  you  entered  the  harbor  with  that  barge  in  tow 
that  evening?  A.     Well,  we — 

Q.     And  about  the  time. 

A.  I  believe  we  entered  the  harbor  about,  oh,  11:30 
and  we  checked  by  the  Coast  Guard  and  went  through  the 
net  and  went  down  to  the  Atkinson  job  and  we  tied  up 
the  barge  we  had  left,  that  was  4414 — we  had  given 
4412  to  the  Dispatch — and  after  we  were  through  tying  it 
up  we  went  in  and  were  relieved. 

0.  I  ask  you  to  observe  the  chart  which  is  a  libel- 
ant's [148]  exhibit  in  this  case,  No.  4,  and  I  point  out 
to  you  the  breakwater  at  the  entrance  to  the  harbor;  do 
you  recognize  that  breakwater?  A.     Yes,  sir. 

O.  Is  that  the  approximate  situation  that  existed  as 
you  came  into  the  harbor  that  evening  in  March,   1945? 

A.  Well,  it  doesn't  show  the  Navy  net,  but  the  rest 
of  it  is  approximately  the  same. 

Q.     The  breakwater  is  as  shown?  A.     Yes. 

Q.  You  see  two  entrances  on  that  chart  to  the  break- 
water to  the  harbor?  A.     Yes. 

O.     Which  entrance  did  you  come  through? 
A.     We  came  through  the  east  end. 
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Q.  I  call  your  attention  to  the  mole  which  is  appar- 
ently built,  which  is  in  the  vicinity  of  the  pencil  marks  on 
the  chart,  F.C.J.  1  and  2,  and  two  X's  near  that  initial; 
what  was  the  condition  of  that  mole  at  that  time? 

A.  It  was  partially  finished.  I  believe  they  were 
dumping  small  rock  down  at  this  end  (indicating). 

Mr.  Scully:  Witness  indicates  the  easterly  end  of  the 
partially  constructed  mole. 

Q.  By  Mr.  Scully:  About  what  distance  is  it,  Mr. 
Tomasic,  from  this  east  entrance  to  the  breakwater  to 
that  [149]  most  easterly  point  of  the  mole? 

A.     Oh— 

Q.     Perhaps  you  can  read  the  chart. 

A.     Approximately  two  miles. 

Q.  You  mentioned  turning  the  other  barge,  which 
was  along  with  the  4414,  over  to  Dispatch  No.  2;  about 
where  did  that  occur  with  reference  to  a  point  northerly 
from  the  eastern  entrance  to  the  breakwater? 

A.  That  occurred  in  through  here  (indicating),  ap- 
proximately this  position  (indicating). 

The  Court :     Read  the  question. 

( The  question  was  read. ) 

Q.  By  Mr.  Scully:  Measuring  out  from  this  north- 
erly, will  you  please  place  a  mark,  labeling  it  "T-1"  where 
you  turned  the  other  barge  over  to  the  Dispatch  2? 

(Witness  does  as  requested.) 

Q.     About  how  far  was  that — 

The  Court:  I  think  this  map  now  and  probably  before 
really  exceeded  the  limitation  placed  on  it  for  illustrative 
purposes.  It  is  being  used  for  purposes  of  identifying 
places.  I  think  it  should  be  received  without  any  limita- 
tion.   , 
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Mr.  Scully:  Very  well.  I  will  withdraw  that  objec- 
tion, your  Honor. 

Q.  By  Mr.  Scully:  You  have  placed  the  mark  "T-1" 
on  Libelant's  Exhibit  4.  About  how  far  off  the  mole 
workings  [150]  was  that? 

A.     I  would  say  about  200  yards. 

Q.  You  said  Barge  4414  thereafter  was  moored.  Is 
that  what  you  said? 

The  Court :  Before  you  answer  that  question,  Mr. 
Tomasic,  I  would  like  to  ask  a  question  if  I  may  interrupt. 

When  you  turned  the  other  barge  over  to  the  Dispatch, 
and  that  was  about  the  point  ''T-1" — 

The  Witness :     Yes,  sir. 

The  Court:  — in  which  direction  did  the  Dispatch 
move  away  ? 

The  Witness:  The  Dispatch  moved  off  in — it  would 
be  a  northeasterly  direction,  I  believe. 

The  Court:     It  would  be  northeasterly  from  T-1? 

The  Witness :     Yes,  sir. 

The  Court:  And  proceeded  toward  what  is  now  the 
mole  ? 

The  Witness :     Yes,  sir. 

The  Court:     But  got  well  out  of  your  way? 

The  Witness :     Yes,  sir. 

The  Court:     Very  well.     Go  ahead,  Mr.  Scully. 

Q.  By  Mr.  Scully:  What  was  the  condition  of  the 
way,  if  any,  being  made  by  Barge  4414  at  the  time  you 
turned  the  other  barge  over  to  the  Dispatch  2  ? 

A.     Well  she  was  moving  very  slowly. 

O.     Could  you  approximate  her  speed?   [151] 

A.     Oh,  one  at  the  most. 

Q.     One  what?  A.     One  knot. 
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Q.  Did  you  leave  the  Rocona  at  any  time  during  this 
operation?  A.     Yes,  sir. 

O.     When  and  under  what  conditions? 

A.  After  the  Dispatch  took  the  other  barge  we  short- 
ened up  the  towHne,  after  we  had  it  shortened  up  Captain 
Reeves  backed  down  close  to  the  barge  and  I  jumped 
over  with  my  pipe  hole. 

Q.     Backed  the  Rocona  down  towards  the  barge? 

A.     Yes,  the  Rocona. 

Q.  What  part  of  the  Rocona  did  you  leave  in  going 
aboard  the  4414?  A.     The  stern,  sir. 

Q.  And  what  part  did  you  first  step  onto  on  the 
barge?  A.     The  bow,  sir. 

O.  To  what  extent  did  Captain  Reeves  shorten  his 
line  on  the  4414  at  that  time? 

A.  He  shortened  it  down  until  he  had  about,  oh,  35 
or  40  feet  of  cable  off  of  the  stern  of  the  Rocona. 

Q.  That  35  or  40  feet  which  you  mentioned,  does  that 
indicate  the  measurement  from  the  stern  end  of  the 
Rocona  to  the  bow  end  of  the  barge,  or  what  distance  does 
it  indicate?  [152] 

A.  It  indicates  the  distance  from  the  stern  of  the 
Rocona  to  the  bow  of  the  barge. 

The  Court:  That  included  both  the  cable  and  the 
bridle? 

The  Witness :  That's  right.  But  that  does  not  include 
the  wire  from  the  stern  to  the  winch. 

Q.     By  Mr.  Scully:     Winch  on  what  craft? 

A.     On  the  Rocona. 

The  Court :  From  the  sternmost  part  of  the  Rocona 
to  the  bow  of  the  barge  it  was  about  how  far,  did 
you  say? 
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The  Witness :     About  35  feet,  sir. 

The  Court:  And  that  included  the  bridle  from  the 
barge  and  there  was  a  cable  to  the  bridle,  wasn't  there, 
a  shackle? 

The  Witness:  If  I  may  explain.  You  heave  the 
bridle  to  the  part  where  the  shackle  joins  just  over  the 
stern  (indicating). 

The  Court:  I  see.  It  was  shortened  so  that  the 
shackle  just  cleared  the  stern  ? 

The  Witness :     Yes,  of  the  Rocona. 

The  Court:     Of  the  Rocona? 

The  Witness :     Yes. 

Q.  By  Mr.  Scully :  After  you  had  shortened  your 
line  you  were  now  clear  of  the  other  barge? 

A.  Yes,  sir,  the  other  barge  was  well  gone  by  the 
time  we  shortened  the  line. 

Q.  What  did  you  do  and  what  did  Reeves  do  with 
refer-  [153]  ence  to  the  movement  of  the  Rocona? 

A.     After  I  went  aboard  the  barge? 

Q.  Yes,  after  you  had  cast  off  the  other  barge  and 
you  had  shortened  the  line  on  4414,  what  then  took  place? 

A.     He  proceeded  to  the  most  westerly  mooring. 

Q.     In  what  direction  from  "T-l"?  A.     West. 

Q.     To  the  mooring,  you  say?  A.     Yes,  sir. 

Q.  Will  you  place  'T-2"  at  the  point  that  you  recall 
was  occupied  by  the  mooring? 

A.     "T-2"  would  be  here  (indicating). 

Q.     About  what  distance  is  'T-2"  from  "T-l"? 

A.     A  half  to  a  quarter  of  a  mile. 

Q.     Of  a  mile?  A.     Yes,  of  a  mile. 

O.  How  far  off  the  then  existing  works  or  land  works 
was  "T-2"?  A.     1500  feet,  I  believe. 
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Q.  What  was  the  greatest  rate  of  speed  attained  by 
the  Rocona  with  the  4414  in  tow  as  she  moved  from  the 
point  "T-1"  to  the  point  'T-2"? 

A.  He  proceeded  a  slow  speed,  I  would  say  about 
one  knot. 

The  Court:  Mr.  Tomasic,  you  say  "T-2"  is  about 
1500  [154]  feet  from  what? 

The  Witness :     From  the  mole,  sir. 

The  Court:  How  far  out  was  the  mole  built  at  that 
time? 

The  Witness:     From  the  actual  shore? 

The  Court:  Well,  here  is  the  end  of  it  out  here  (in- 
dicating); where  does  it  come  out?  Can  you  tell  about 
how  far  it  was  built  by  pointing  on  this? 

The  Witness :  I  believe  that  the  mole  was  completed 
up  to  about  this  position  (indicating). 

Mr.  Scully:     Mark  that  'T-3,"  please. 

(Witness  does  as  requested.) 

The  Court:  And  this  point  "T-2"  would  be  about  1500 
feet  away  from  here  (indicating)  ? 

The  Witness :     Yes,  sir. 

The  Court:     Do  you  know  what  the  scale  is  on  this? 

Mr.  vScully:  A  representative  fraction  of  one  over 
12,000.  One  on  the  map  equals  12,000  units  on  the 
ground. 

The  Court:  Just  looking  at  that,  it  seems  to  me  that 
would  be  closer  than  1500  feet. 

Mr.  Scully :     That  is  what  it  looks  like  to  me.  too. 

Of  course,  Mr.  Tomasic  is  not  attempting  to  make  this 
to  scale.     But  is  this  two  miles  from  the  entrance  into — 

The  Witness :  I  believe  on  this  chart  each  one  of  these 
represents  a — let  me  see. 
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Mr.  Toner :  Each  of  these  is  a  minute.  Each  of  these, 
[155]  if  I  may  interrupt,  each  of  these  is  a  nautical  mile, 
which  is  about  6,000  feet. 

The  Court:  Then  it  wouldn't  be  one-fourth  of  that 
distance  here.  It  would  be  more  in  here  (indicating). 
He  has  made  it  too  close,  anyway,  to  the  mole,  if  the  mole 
was  built  out  there  and  it  was  1500  feet. 

The  float  that  you  moored  to  was  about  1500  feet 
away  from  the  mole? 

The  Witness :     Yes,  sir. 

Q.  By  Mr.  Scully:  And  you  said  that  this  point 
"T-1"  and  "T-2"  are  distant  each  from  the  other  about  a 
quarter  of  a  mile?  A.     Yes. 

Q.     Do  you  refer  to  a  nautical  mile?  A.     Yes. 

Q.     That  is  about  1500  feet,  then?  A.     Yes. 

The  Court:  Then  if  this  is  correct  from  'T-l"  to 
"T-2,"  "T-2"  should  be  more  out  in  here  (indicating). 

Mr.  Scully:     Yes. 

The  Court:  We  won't  change  it.  We  understand  it 
is  1500  feet. 

Q.  By  Mr.  Scully :  You  understood  my  question 
what  was  the  greatest  rate  of  speed  attained — 

The  Court:     He  has  answered  that.   [156] 

Mr.  Scully :     Yes,  he  answered  that  as  one  knot. 

Q.  By  Mr.  Scully:  You  were  aboard  the  Barge  4414 
at  that  time?  A.     Yes,  sir. 

Q.  Describe  the  wind,  current  and  surge,  if  you  ob- 
served them,  at  that  time. 

A.  Well,  there  was  moderate  conditions.  There  was 
nothing  abnormal  about  the  weather. 

O.     Do  you  include  surge  in  the  weather? 

A.     Yes,  sir. 
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O.     Was  there  a  surge? 

A.     There  is  always  a  surge  in  there,  sir,  regardless. 

Q.     Was  there  that  night? 

The  Court:  If  there  is  always,  that  would  answer  it, 
wouldn't  it  ? 

Mr.  Scully:     I  wanted  to  make  it  positive  on  the  point. 

Q.  By  Mr.  Scully:  Did  you  see  the  mooring  float  as 
you  approached  it?  A.     Yes,  sir. 

Q.  How  far  away  from  that  float  were  you  when 
you  first  made  it  out? 

A.  The  actual  distance  I  can't  say,  sir.  I  first 
noticed  it  when  Captain  Reeves  turned  the  light   on   it. 

Q.  Did  you  observe  any  other  unoccupied  mooring 
floats  in  that  vicinity  at  that  time?  [157] 

A.     No,  sir;  the  other  ones  had  barges  on  them. 

Q.  Describe  what  took  place  as  you  approached  the 
mooring  float  from  the  time  you  first  discerned  it  when 
Captain  Reeves  played  the  light  on  it. 

A.     When  we  got  a  short  distance  away — 

Q.     About  how  far? 

A.  Oh,  I  would  say  about  200  feet,  Captain  Reeves 
stopped  the  boat,  stopped  the  engine,  the  boat  naturally 
worked  ahead  slowly. 

Q.     The  Rocona? 

A.  Yes.  The  only  way  the  barge  and  boat  had  after 
that  was  drifting  ahead  of  the  way  that  she  already  had. 

Q.     By  that  you  mean  motion  forward? 

A.  Yes,  motion  forward.  By  the  time  we  got  up 
to  the  approximate  position  of  the  mooring  the  boat  and 
the  barge  were  practically  dead  in  the  water,  stopped. 

0.  Did  the  barge  approach  the  mooring  during  that 
200  feet  dead  on  or  at  an  oblique? 

A.     It  approached  her  from  the  starboard  corner. 
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Q.  So  that  if  she  kept  on  going  what  would  be  the 
relative  position  of  float  and  barge? 

A.  The  float  would  have  been  on  the  barge's  star- 
board side. 

Q.  Was  the  line  from  the  Rocona  taut  on  the  barge 
during  this  time?  [158] 

A.  No.  Captain  Reeves  had  maneuvered  the  Rocona 
into  a  position  where  if  he  had  to  back  down  he  would 
back  down.  The  reason  for  this  maneuver  is  sometimes 
a  barge  will  go  by  and  then  you  back  down  on  her  slowly 
and  put  her  back  in  position. 

Q.     Did  this  barge  on  that  occasion  go  by? 
A.     No,  sir. 

Q.     Describe    what    happened    then    as    you    came    up 
to  the  barge?    You  were  on  the  barge,  were  you? 
A.     Yes.  sir. 

Q.  Describe  the  position  you  occupied  on  the  barge, 
what  you  did  and  what  took  place  then. 

A.  I  was  on  the  starboard  corner  with  my  pipe  pole, 
and  as  we  approached  the  mooring  I  noticed  that  the 
pendant  was  hanging  not  on  the  mooring  but  straight 
down  into  the  water.  Therefore  I  reached  down  as  we 
approached  it  and  got  ahold  of  this  with  the  pipe  pole, 
and  then  I  pulled  it  up  by  hand  out  of  the  water  and  put  it 
on  the  starboard  Sampson  post. 

The  Court:  What  was  the  composition  of  that  pend- 
ant?   What  sort  of  material? 

The  Witness :     It  was  cable,  sir. 

Q.     By  Mr.  Scully:     Rope  or  wire  cable? 

A.     Wire  cable. 


Guy  F.  Atkinson  Company  159 

(Testimony  of  Rudy  Tomasic) 

Q.     What  was  its  condition?  [159] 

A.  It  looked  like  it  had  been  down  in  the  water  off 
and  on  for  some  time,  because  it  had  moss  on  it  and  I  had 
a  hard  time  getting  it  up. 

Q.  What  difficulties  did  you  experience  in  getting  it 
up  and  what  period  of  time,  approximately,  did  it  take 
to  get  it  up? 

A.  It  took  me  from  five  to  ten  minutes  to  get  that 
up,  sir. 

O.     About  how  long  was  it  when  you  finally  got  it  up? 

A.     I  would  say  between  35  and  40  feet. 

Mr.  Scully:  Does  the  court  desire  an  explanation  of 
the  Sampson  post?  It  is  the  first  time  that  term  has 
appeared. 

The  Court:     Yes. 

Q.     By  Mr.  Scully :     Describe  a  Sampson  post. 

A.  A  Sampson  post  is  a  post  on  a  barge  usually  one 
on  each  corner  where  you  throw  the  mooring  or  a  line 
over  it  to  secure  it  and  make  it  fast. 

The  Court:     Has  that  been  referred  to  as  the  bit? 

Mr.  Toner :     Yes. 

Mr.  Scully :     Yes,  sir,  it  has. 

O.  By  Mr.  Scully :  During  this  time  that  you  were 
fishing  this  pendant  from  below  the  surface  you  were  on 
the  barge?  A.     Yes,  sir. 

Q.  And  what  was  the  relative  position  of  barge  to 
[160]  float  at  that  time? 

iV.  The  relative  position  of  the  barge  to  the  float  was 
the  starboard  corner  was  into  the  float. 

O.     Were  the  two  touching  each  other? 

A.     They  were  not  touching,  but  they  were  very  close. 
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Q.     Could  you  see  all  of  the  topside  of  the  float? 

A.     Yes,  sir. 

Q.     Did  you  go  aboard  the  float?  A.     No,  sir. 

Q.     Why? 

A.  It  was  covered  with  moss,  and  that  is  dangerous 
going  aboard  a  float  that  way. 

Q.     Describe  the  type  of  moss. 

A.  Well,  it  was  a  moss  that  looked  to  me  as  if  the 
float  would  go  under  water  at  high  tides.  It  was  the  long 
hairy  type  moss  that  is  just  as  slippery  as  could  be. 

Q.     Was  the  float  wet  at  that  time  on  top? 

A.  Well,  it  wasn't  wet,  but  it  was  slippery.  The  moss 
keeps  a  certain  moisture  in  it  all  the  time. 

Q.  Approximately,  if  you  noticed  it,  how  much  of  the 
float  was  above  the  surface  of  the  water? 

A.  I  would  say  that  all  except  one  of  the  corners  was 
above  the  water. 

Q.     You  are  talking  about  the  topside  now? 

A.     Topside,  yes,  sir.  [161] 

Q.  How  much  of  the  side,  how  much  freeboard,  in 
other  words,  did  the  float  have? 

A.  One  side  it  might  have  had  about  2  inches,  and 
the  opposite  corner  was  below  water. 

Q.  Is  that  a  normal  or  abnormal  condition  for  a  moor- 
ing float?  A.     It  is  an  abnormal  condition. 

Q.     What  is  normal? 

A.  The  normal  condition  I  would  say,  oh,  10  inches 
to  a  foot  above  the  water.    That  is  freeboard. 

Q.     On  the  float? 

A.  On  the  float.  Well,  the  float  gets  wet  occasionally, 
and  it  has  some  moss  on  it,  but  it  is  a  different  type  of 
moss  than  the  moss  that  accumulates  when  a  float  goes 
below  the  water. 
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Q.     Did  you  see  this  float  the  next  day? 
A.     Yes,  sir. 

Q.     And  what  did  you  observe  then? 

A.  Well,  the  float  still  had  the  moss  and  it  was  un- 
disturbed. 

Q.  Have  you  any  opinion  from  what  you  observed 
there,  and  based  on  your  experience  as  a  seaman  and 
handling  those  matters,  as  to  the  probable  length  of  the 
anchoring  cable  running  from  the  bottom  of  the  float 
to  the  floor  of  the  harbor?  [162] 

A.  Well,  I  couldn't  estimate  the  length  that  they  had 
on  it,  but  I  believe  it  was  short. 

Q.     What  leads  you  to  believe  that? 

A.     The  moss  on  the  float,  sir. 

Q.  During  this  time  that  you  were  having  difficulty 
in  getting  the  pendant  free,  where  was  the  Rocona? 

A.     He  was  over  on  the  port  side  of  the  barge. 

Q.     That  is  the  left  side  of  the  barge? 

A.     Left  side  of  the  barge,  yes,  sir. 

Q.  Ahead,  behind,  parallel,  or  perpendicular  to  it, 
or  what  position  did  he  occupy? 

A.     I  would  say  he  was  just  about  parallel  to  it. 

Q.     About  how  far  away  from  the  barge? 

A.  Oh,  it  is  hard  for  me  to  estimate  that,  because  I 
was  on  the  opposite  side  of  the  barge. 

Q.     You  have  no  estimate  of  that?  A.     No,  sir. 

Q.     Could  you  see  them? 

A.     Yes,  sir,  I  could  see  Captain  Reeves. 

Q.     Where  was  he? 

A.  He  was  in  the  pilot-house  looking  through  the 
window. 
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Q.     Was  the  window  closed  or  open? 

A.     It  was  open.     He  had  his  head  out. 

O.  Did  you  see  anybody  else  aboard  the  Ro- 
cona?  [163] 

A.  I  couldn't  see  Tom  Gentle  because  he  was  back 
by  the  winch,  standing  by  it,  to  let  out  cable  or  take  in 
cable  as  the  Captain  ordered. 

Q.     Was  the  winch  within  your  view? 

A.     No,  sir. 

Q.  Was  anybody  with  you  aboard  the  barge? 

A.  No,  sir. 

Q.  Mr.  Tomasic,  as  you  recall  that  incident  that  night 
and  what  occurred,  did  or  did  not  the  Barge  4414  over- 
ride that  mooring  float?  A.     Absolutely  not. 

Q.     How  do  you  know  that  it  didn't? 

A.  Because  if  that  barge  would  have  overrun  that 
mooring  float  I  would  never  have  got  ahold  of  that  cable 
unless  we  made  another  pass  at  it. 

Q.  Did  you  feel  any  bump  or  any  jar  aboard  the 
barge?  A.     No,  sir. 

Q.     Did  you  hear  any  thud  or  crash  or  cracking? 

A.  Absolutely  nothing,  sir,  outside  of  the  normal 
noises  that  a  barge  always  makes. 

Q.     That  is  a  slapping  sort  of  thing,  isn't  it? 

A.     That's  right. 

0.  What  was  the  trim  of  the  barge  as  you  were 
attempting  this  eifort? 

A.  She  was  approximately  in  the  same  trim  as  when 
we  [164]  picked  her  up  at  the  Island. 
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Q.     Did  you  inspect  for  free  water  in  the  hold? 

A.  As  I  remember  it  we  didn't  check  the  hold,  but 
Captain  Reeves  turned  the  light  on  it,  and  therefore  you 
can  tell  just  about  how  much  is  in  it  by  checking  the 
freeboard. 

Q.     When  did  he  turn  his  light  on  it? 

A.  After  we  had  turned  loose  of  the  barge  he  made  a 
circle  of  the  barge,  turned  his  light  on  it,  and  when  all 
was  O.  K.  we  went  over  to  our  berth. 

O.  As  you  made  fast  the  pendant  from  the  mooring 
post  to  the  Sampson  post  on  the  starboard  corner  of  the 
barge  what  was  the  condition  of  the  bridle  and  the  line 
from  the  barge  to  the  Rocona?  A.     The  condition? 

Q.     Yes,  taut,  or  was  it  attached,  or  where  was  it? 

A.     Well, — repeat  that  question,  please. 

The  Court :     Read  the  question. 

(The  following  question  was  read  by  the  reporter:) 
"As  you  made  fast  the  pendant  from  the  mooring 
post  to  the  Sampson  post  on  the  starboard  corner  of 
the  barge  what  was  the  condition  of  the  bridle  and 
the  Hne  from  the  barge  to  the  Rocona  ?" 

The  Witness :  The  line  had  no  slack  in  it.  Captain 
Reeves  had  the  tug  maneuvered  in  a  position  whereas  he 
could  back  down  without  any  undue  movements.  I  would 
say  the  line  [165]  just  had  a  slight  strain  on  it. 

Q.     Was  the  barge  making  way  at  that  time? 
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No,  sir. 

Was  she  dead  in  the  water?  A.     Yes,  sir. 

Did  you  later  cast  off  the  bridle? 

Yes,  sir. 

From  the  barge?  A.     Yes,  sir. 
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Q.     When? 

A.  Captain  Reeves  asked  me  if  everything  was  made 
fast,  and  I  told  him  yes,  sir,  and  he  told  me  to  cast  off 
the  wires,  and  I  did. 

Q.     Did  you  have  any  difficulty  hearing  the  Captain? 

A.     No,  sir. 

Q.     Do  you  know  if  he  used  a  megaphone? 

A.     He  didn't  use  a  megaphone. 

Q.     Did  you  later  board  the  Rocona? 

A.     Yes,  sir. 

0.     When?  A.     After  the  wires  were  taken  in. 

Q.  What  part  of  the  barge  did  you  leave  and  what 
part  of  the  Rocona  did  you  land  on  as  you  made  the 
crossing? 

A.  I  went  across  the  barge  and  left  the  port  side  and 
came  aboard  the  starboard  side  of  the  Rocona.  [166] 

Q.  Which  way  was  she  headed  at  that  time?  The 
Rocona,  I  mean. 

A.  She  was  heading,  I  believe,  north,  approximately 
north. 

Q.     Then  what  did  you  do  and  what  did  the  Rocona  do? 

A.  We  went  to  22nd  Street  and  checked  in  with  the 
Coast  Guard,  and  then  we  w^ent  back  to  our  berth  and 
we  were  relieved  by  Captain  McCarty. 

The  Court:  Mr.  Tomasic,  you  said  that  you  didn't  get 
on  the  mooring  because  it  was  covered  with  this  wet  moss. 
Is  it  customarily  necessary  for  you  to  get  on  a  float  under 
the  circumstances  which  prevailed  on  that  particular  night  ? 

The  Witness:  Yes,  sir,  when  a  line  is  leading  straight 
into  the  water  and  not  on  top  of  the  float,  well,  when 
you  get  on  the  float  you  have  got  an  easier  pull  if  you 
have  to  pull  it  in  by  hand. 
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The  Court:  But  in  this  instance  you  pulled  it  up  with 
your  pipe  pole  until  you  could  get  ahold  of  it? 

The  Witness:     Yes,  sir. 

The  Court:     Was  it  where  you  could  see  it  easily? 

The  Witness :  I  could  see  where  it  led  down,  but  then 
I  had  to  fish  for  it  with  my  pipe  pole.  It  was  like  groping 
in  the  dark. 

The  Court:     Go  ahead,  Mr.  Scully. 

Q.  By  Mr.  Scully:  Have  you  ever  attended  or  as- 
sisted [167]  at  moorings  of  barges  of  this  type  to  floats 
before?  A.     Yes,  sir. 

Q.     Approximately  how  many  times,  Mr.  Tomasic? 

A.     Before  that  actual  date? 

Q.     Yes. 

A.     I  would  say  for  a  period  of  seven  or  eight  months. 

Q.  Was  this  operation — and  I  include  in  "operation" 
the  maneuvering  and  actions  of  the  tug,  the  orders  of  her 
master,  and  the  result  obtained — normal  or  abnormal 
according  to  the  standards  of  recognized  seamanship  in 
and  about  Los  Angeles  Harbor?  A.     Normal,  sir. 

Mr.  Scully :     You  may  cross-examine. 

The  Court:     You  are  going  to  have  him  read  that  log. 

Mr.  Scully:     Yes.    Thank  you,  your  Honor. 

Q.  By  Mr.  Scully :  I  show  you  Exhibit  B  for  re- 
spondents, Mr.  Tomasic,  and  claimants,  the  log  of  the 
Rocona  for  the  31st  of  March,  1945:  will  you  point  out 
to  me  where  the  entry  concerning  the  picking  up  of 
Barge  4414  at  Catalina  appears? 

A.     It  is  here,  sir.     (Indicating.) 

Q.     Read  the  entry. 

A.  "1 :30  P.  M.  Leave  quarry  with  two  flats  in  tow, 
4414  and  4412  for  Atkinson  &  Pollack  job,  Long  Beach." 
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Q.     When? 

A.  Captain  Reeves  asked  me  if  everything  was  made 
fast,  and  I  told  him  yes,  sir,  and  he  told  me  to  cast  off 
the  wires,  and  I  did. 

O.     Did  you  have  any  difficulty  hearing  the  Captain? 

A.     No,  sir. 

Q.     Do  you  know  if  he  used  a  megaphone? 

A.     He  didn't  use  a  megaphone. 

Q.     Did  you  later  board  the  Rocona? 

A.     Yes,  sir. 

Q.     When?  A.     After  the  wires  were  taken  in. 

Q.  What  part  of  the  barge  did  you  leave  and  what 
part  of  the  Rocona  did  you  land  on  as  you  made  the 
crossing? 

A.  I  went  across  the  barge  and  left  the  port  side  and 
came  aboard  the  starboard  side  of  the  Rocona.   [166] 

Q.  Which  way  was  she  headed  at  that  time?  The 
Rocona,  I  mean. 

A.  She  was  heading,  I  believe,  north,  approximately 
north. 

Q.     Then  what  did  you  do  and  what  did  the  Rocona  do? 

A.  We  went  to  22nd  Street  and  checked  in  with  the 
Coast  Guard,  and  then  we  went  back  to  our  berth  and 
we  were  relieved  by  Captain  McCarty. 

The  Court:  Mr.  Tomasic,  you  said  that  you  didn't  get 
on  the  mooring  because  it  was  covered  with  this  wet  moss. 
Is  it  customarily  necessary  for  you  to  get  on  a  float  under 
the  circumstances  which  prevailed  on  that  particular  night? 

The  Witness:  Yes,  sir,  when  a  line  is  leading  straight 
into  the  water  and  not  on  top  of  the  float,  well,  when 
you  get  on  the  float  you  have  got  an  easier  pull  if  you 
have  to  pull  it  in  by  hand. 
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The  Court:  But  in  this  instance  you  pulled  it  up  with 
your  pipe  pole  until  you  could  get  ahold  of  it? 

The  Witness:     Yes,  sir. 

The  Court:     Was  it  where  you  could  see  it  easily? 

The  Witness :  I  could  see  where  it  led  down,  but  then 
I  had  to  fish  for  it  with  my  pipe  pole.  It  was  like  groping 
in  the  dark. 

The  Court:     Go  ahead,  Mr.  Scully. 

Q.  By  Mr.  Scully :  Have  you  ever  attended  or  as- 
sisted [167]  at  moorings  of  barges  of  this  type  to  floats 
before?  A.     Yes,  sir. 

Q.     Approximately  how  many  times,  Mr.  Tomasic? 

A.     Before  that  actual  date? 

Q.     Yes. 

A.     I  would  say  for  a  period  of  seven  or  eight  months. 

Q.  Was  this  operation — and  I  include  in  "operation" 
the  maneuvering  and  actions  of  the  tug,  the  orders  of  her 
master,  and  the  result  obtained — normal  or  abnormal 
according  to  the  standards  of  recognized  seamanship  in 
and  about  Los  Angeles  Harbor  ?  A.     Normal,  sir. 

Mr.  Scully :     You  may  cross-examine. 

The  Court:     You  are  going  to  have  him  read  that  log. 

Mr.  Scully:     Yes.    Thank  you,  your  Honor. 

Q.  By  Mr.  Scully :  I  show  you  Exhibit  B  for  re- 
spondents, Mr.  Tomasic,  and  claimants,  the  log  of  the 
Rocona  for  the  31st  of  March,  1945;  will  you  point  out 
to  me  where  the  entry  concerning  the  picking  up  of 
Barge  4414  at  Catalina  appears? 

A.     It  is  here,  sir.     (Indicating.) 

Q.     Read  the  entry. 

A.  "1 :30  P.  M.  Leave  quarry  with  two  flats  in  tow, 
4414  and  4412  for  Atkinson  &  Pollack  job,  Long  Beach." 
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O.  That  "A  &  P"  is  what  you  refer  to  as  Atkinson  & 
[168]  Pollack?  A.     Yes,  sir. 

Q.     The  rest  of  it? 

A.  *'ll  :30  P.  M.  Clear  breakwater  east  entrance 
with  tow, 

"11:40  P.  M.  Clear  net."  He  has  "Navy"  here.  It 
is  Navy  net. 

Q.  This  net  we  have  been  talking  about  refers  to  sub- 
marine net,  being  wartime  at  that  time? 

A.     Yes. 

"Arrived  at  mole  with  tow  12:10  P.  M." 

Q.     Now,  we  refer  to  sheet  1361,  the  entry  for  12:45. 

A.     "Start  12:10  A.  M.     Stop  12:45  A.  M." 

Q.     That  is  April  1st,  1945? 

A.  April  1st,  1945.  "Heave  in  wire;  give  4412  to 
Dispatch  and  hung  up  4414  to  mooring." 

Q.     What  does  that  hung  up  mean? 

A.     That  is  to  secure. 

Q.  It  doesn't  indicate  any  abnormal  grounding  or 
collision,  does  it?  A.     No,  sir. 

Q.     What  time  did  you  check  out? 

A.  We  left  the  barge  at  12:45  A.  M.  and  arrived  at 
our  berth,  arrived  at  22nd  Street,  the  Coast  Guard  station, 
1 :05  A.  M.,  we  departed  from  there  at  1 :05  A.  M.  and 
arrived  [169]  at  our  berth,  berth  94,  at  1:20  A.  M.  At 
1 :30  A.  M.  we  were  relieved  by  Captain  McCarty  and 
crew. 

Q.  Sheet  1362  is  further  logging  for  the  1st  of  April, 
1945.    Please  read  that  and  tell  me  what  the  actions — 

The  Court :     What  is  the  importance  of  that  ? 
Mr.  Scully:     I  don't  know  whether  it  is  in  the  stipula- 
tion or  not,  I  think  it  is  in  the  pleadings,  that  the  Rocona 
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was  called  back  to  assist  in  towing  this  damaged  barge 
about  the  harbor  to  relieve  her  of  some  of  her  rock.  This 
log  shows  she  didn't  do  that  at  all.  She  made  up  another 
tow  and  proceeded  to  sea. 

Mr.  Toner:  I  beHeve  the  testimony  yesterday  was  the 
Fortuna  was  the  tug — 

Mr.  Scully :  This  wouldn't  be  material,  if  counsel 
will  agree  with  me  that  the  Rocona  did  not  come  back; 
that  the  Fortuna  did. 

Mr.  Toner :     Yes,  we  agree  to  that. 

Mr.  Scully:  Very  well.  It  isn't  necessary  to  go 
further  with  that. 

The  Court:     Proceed  with  the  cross-examination. 

Cross-Examination 
By  Mr.  Toner: 

Q.     Mr.  Tomasic,  how  old  are  you  now? 

A.     Twenty-six. 

Q.  At  the  time  of  this  accident  you  had  had  seven  or 
[170]  eight  months  of  experience  in  mooring  these  barges? 

A.     On  this  particular  job,  yes,  sir,  this  type. 

The  Court:     Read  the  last  question  and  answer. 

(The  question  and  answer  were  read  by  the  reporter.) 

Q.  By  Mr.  Toner :  When  you  took  the  barge  at 
Catalina  Island,  did  you  feel  she  was  perfectly  seaworthy 
to  make  the  trip?  A.     Yes,  sir. 

O.  And  it  is  the  tug's  duty  to  see  that  she  is  sea- 
worthy ? 

A.  It  is  the  captain's  duty,  the  captain  of  the  tug, 
to  see  that  she  is  seaworthy,  or  not  accept  it. 

O.     Pardon? 

A.     If  not  seaworthy  the  captain  won't  accept  it. 
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Q.     Did  the  barge  have  any  pumps  aboard  her? 

A.     4414? 

Q.     Yes.  A.     Not  that  I  know  of. 

Q.     Isn't  it  usual  for  barges  to  have  pumps  aboard? 

A.     No,  sir. 

Q.  At  what  speed  did  you  tow  the  barges  from  the 
harbor  entrance  to  the  point  where  you  turned  them  over 
to  the  Dispatch? 

A.  At  approximately — from  the  harbor  entrance,  from 
the  time  we  entered  the  harbor?  Well,  slowing  down  for 
the  [171]  Navy  net,  I  believe  we  slowed  right  down  and 
proceeded  at  slow  speed,  because  at  that  time  the  Coast 
Guard  was  pretty  hot  around  that  district,  and  I  would 
say  we  didn't  proceed  at  more  than  two. 

Q.     At  not  more  than  two  knots?  A.     No,  sir. 

O.  After  you  turned  the  Barge  4412,  I  believe  you 
said —  A.     Yes,  sir. 

O.  — over  to  the  Dispatch,  then  you  proceeded  at  one 
knot?  A.     Yes,  sir. 

Q.     At  about  half  the  speed  ? 

A.     Yes,  about  half  the  speed. 

O.  I  believe  you  said  you  went  through  the  net  and 
the  gate?  A.     Yes,  sir. 

Q.     How  long  did  that  take  you? 

A.     Maybe  10  or  15  minutes. 

O.     Did  you  have  to  stop  there? 

A.  We  had  to  slow  down  until  they  opened  the  gates 
and  the  net.    Usually  they  were  waiting  for  us. 

O.  Did  you  have  to  make  a  report  to  the  Coast  Guard 
and  identify  yourself?  A.     Yes,  sir. 

O.     And  all  of  that  took  10  or  15  minutes?  [172] 

A.     Yes,  sir. 
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Q.  Where  is  the  gate  and  the  net? 

A.  The  net  is  not  shown  now, 

Q.  Will  you  draw  it  in  where  it  was? 

A.  The  net  came  from  this  Rainbow  Pier — 

Q.  Draw  the  gate  in,  too. 

A.  I  would  say  the  gate  was — about  that  position 
here  (indicating). 

Q.  Will  you  mark  "Net"  on  the  line  you  have  drawn 
as  "Net"  and  mark  "Gate"  to  identify  the  marks  you 
have  made  on  the  gate? 

(Witness  does  as  requested.) 

Q.  I  believe  you  testified  that  you  arrived  off  the 
harbor  entrance  at  11 :30.  A.     Yes,  sir. 

Q.     And  you  went  through  the  net  at  about  11 :40? 

A.     I  believe  so. 

Q.  And  you  arrived  at  the  point  where  you  turned  the 
Barge  4412  over  to  the  Dispatch  at  about  12:10  accord- 
ing to  the  log,  is  that  right?  A.     Yes,  sir. 

Q.  And  from  12:10  to  12:45  you  were  mooring  the 
Barge  4414?  A.     Yes,  sir. 

Q.  How  was  the  tow  made  up?  How  were  these 
barges  [173]  towed?    In  what  order? 

A.  I  believe  that  4414  was  the  last  barge  and  4412 
was  the  first  barge. 

Q.  When  you  are  at  sea  you  have  a  long  towline, 
don't  you,  about  a  thousand  feet  towline  on  the  winch? 

A.  The  actual  length  I  don't  know,  but  there  is  a 
long  towline. 

Q.     It  is  approximately  a  thousand  feet,  isn't  it? 

A.     Yes,  sir. 

The  Court:     He  said  he  didn't  know. 
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Mr.  Toner :     He  said  approximately. 

Q.  By  Mr.  Toner :  Then  at  the  end  of  the  towline  you 
run  to  about  a  40  or  50-foot  bridle,  is  that  correct? 

A.     That  is  correct. 

Q.  And  that  bridle  extends  down  to  each  of  the  Samp- 
son posts  on  the  bow  of  the  first  barge? 

A.     Yes,  sir. 

0.  Then  there  is  a  bridle  on  the  stern  of  the  first 
barge,  isn't  there? 

A.     There  is  not  a  bridle  on  the  stern  of  the  first  barge. 

Q.     How  is  that  affixed? 

A.  Your  bridles  make  fast  to  your  main  towline,  there 
is  a  coupling  there,  and  then  also  to  that  coupling  is 
coupled  another  towline  which  goes  under  the  first  barge 
and  up  on  the  [174]  bow  of  the  second  barge. 

Q.  And  then  there  is  another  bridle  on  the  bow  of  the 
second  barge?  A.     That's  right. 

Q.     How  much  towline  is  there  between  the  two  barges? 

A.     I  can't  say  as  to  that. 

Q.     Is  it  50  feet  or  is  it  a  thousand  feet,  or  what? 

A.  Well,  I  can't  tell  you  how  much  they  had  there, 
because — 

O.     You  have  done  a  lot  of  towing  in  the  daytime? 

A.     That's  right. 

Q.     What  is  the  customary  practice? 

A.     Well,  it  varies  on  who  is  doing  the  towing. 

Q.     What  did  you  do  on  the  Rocona? 

A.     What  did  I  do  on  the  Rocona? 

O.     What  did  the  Rocona  do? 

A.     At  which  point? 
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Q.     In  making  up  the  tow,  separating  the  two  barges. 

A.  Well,  first  of  all  in  making  up  the  tow  the  Rocona 
would  go  back  to  the  barge  that  is  second  in  line  in  tow- 
ing, put  her  bridles  on,  and  then  run  up  to  the  other  barge, 
run  out  the  cable,  and  go  up  to  the  other  barge,  and  then 
put  the  bridles  on  her  and  then  take  off  to  sea. 

The  Court:  If  I  understand  your  testimony,  Mr. 
Tomasic,  the  second  barge  was  not  attached  to  the  first 
barge  for  the  [175]  purpose  of  towing. 

The  Witness :     No,  sir. 

The  Court:  But  the  towline  of  the  second  barge  went 
under  the  first  barge. 

The  Witness :     That's  right,  sir. 

The  Court:  So  that  there  wouldn't  be  a  strain  on  the 
barges  ? 

The  Witness :     That's  right,  sir. 

Q.  By  Mr.  Toner:  How  much  distance  was  there 
between  the  two  barges,  approximately? 

A.     I  would  make  a  guess  at  about  300  feet. 

Q.  When  you  towed  the  two  barges  into  the  harbor 
did  you  shorten  the  distance  between  the  two  barges? 

A.     No,  sir. 

Q.  You  merely  shortened  the  distance  between  the  tug 
and  the  first  barge?  A.     Yes,  sir. 

Q.  You  heard  Captain  Reeves  testify  yesterday  that 
he  saw  the  float  at  about  a  thousand  to  1200  feet.  Is  that 
about  the  distance  that  the  float  was  away  when  he  turned 
the  spotlight  on  it? 

A.  I  couldn't  swear  to  that,  because  I  couldn't  see 
the  mooring  at  that  time  because  I  was  lower  on  the 
barge  than  he  was,  but  I  seen  the  mooring  in  the  light 
as  soon  as  we  came  up  to  the  point  where  I  could  see 
it.  [176] 
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Mr.  Toner:     He  said  approximately. 

Q.  By  Mr.  Toner  :  Then  at  the  end  of  the  towline  you 
run  to  about  a  40  or  50-foot  bridle,  is  that  correct? 

A.     That  is  correct. 

Q.  And  that  bridle  extends  down  to  each  of  the  Samp- 
son posts  on  the  bow  of  the  first  barge? 

A.     Yes,  sir. 

O.  Then  there  is  a  bridle  on  the  stern  of  the  first 
barge,  isn't  there? 

A.     There  is  not  a  bridle  on  the  stern  of  the  first  barge. 

Q.     How  is  that  affixed? 

A.  Your  bridles  make  fast  to  your  main  towline.  there 
is  a  coupling  there,  and  then  also  to  that  coupling  is 
coupled  another  towline  which  goes  under  the  first  barge 
and  up  on  the  [174]  bow  of  the  second  barge. 

Q.  And  then  there  is  another  bridle  on  the  bow  of  the 
second  barge?  A.     That's  right. 

Q.     How  much  towline  is  there  between  the  two  barges  ? 

A.     I  can't  say  as  to  that. 

Q.     Is  it  50  feet  or  is  it  a  thousand  feet,  or  what? 

A.  Well,  I  can't  tell  you  how  much  they  had  there, 
because — 

O.     You  have  done  a  lot  of  towing  in  the  daytime? 

A.     That's  right. 

Q.     What  is  the  customary  practice? 

A.     Well,  it  varies  on  who  is  doing  the  towing. 

Q.     What  did  you  do  on  the  Rocona? 

A.     What  did  I  do  on  the  Rocona? 

O.     What  did  the  Rocona  do? 

A.     At  which  point? 
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Q.     In  making-  up  the  tow,  separating  the  two  barges. 

A.  Well,  first  of  all  in  making  up  the  tow  the  Rocona 
would  go  back  to  the  barge  that  is  second  in  line  in  tow- 
ing, put  her  bridles  on,  and  then  run  up  to  the  other  barge, 
run  out  the  cable,  and  go  up  to  the  other  barge,  and  then 
put  the  bridles  on  her  and  then  take  off  to  sea. 

The  Court:  If  I  understand  your  testimony,  Mr. 
Tomasic,  the  second  barge  was  not  attached  to  the  first 
barge  for  the  [175]  purpose  of  towing. 

The  Witness :     No,  sir. 

The  Court:  But  the  towline  of  the  second  barge  went 
under  the  first  barge. 

The  Witness :     That's  right,  sir. 

The  Court:  So  that  there  wouldn't  be  a  strain  on  the 
barges  ? 

The  Witness :     That's  right,  sir. 

Q.  By  Mr.  Toner:  How  much  distance  was  there 
between  the  two  barges,  approximately? 

A.     I  would  make  a  guess  at  about  300  feet. 

Q.  When  you  towed  the  two  barges  into  the  harbor 
did  you  shorten  the  distance  between  the  two  barges? 

A.     No,  sir. 

Q.  You  merely  shortened  the  distance  between  the  tug 
and  the  first  barge?  A.     Yes,  sir. 

Q.  You  heard  Captain  Reeves  testify  yesterday  that 
he  saw  the  float  at  about  a  thousand  to  1200  feet.  Is  that 
about  the  distance  that  the  float  was  away  when  he  turned 
the  spotlight  on  it? 

A.  I  couldn't  swear  to  that,  because  I  couldn't  see 
the  mooring  at  that  time  because  I  was  lower  on  the 
barge  than  he  was,  but  I  seen  the  mooring  in  the  light 
as  soon  as  we  came  up  to  the  point  where  I  could  see 
it.  [176] 
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O.  And  about  how  far  off  was  she  when  you  could 
see  it?  A.     Three-quarters  of  that. 

Q.     That  would  be  from  750  feet  to  a  thousand  feet? 

A.     That's  right. 

Q.  You  heard  Captain  Reeves  testify  yesterday  that 
he  shut  oif  the  power  when  the  barge  was  about  100  feet 
from  the  float,  is  that  correct?  A.     I  believe  so. 

Q.     And  he  so  testified  yesterday?  A.     Yes. 

Q.     And  your  estimate  today  is  that  it  is  200  feet? 

A.  I  believe  it  was  between  150,  200  feet,  somewhere 
along  that.     I  can't  swear  to  the  actual  distance. 

Q.  What  we  want  is  your  approximate  idea.  Would 
you  say  100  to  200  feet?  A.     Yes. 

Q.     When  Captain  Reeves  shut  off  the  power? 

A.     Yes. 

Q.  And  the  barge  continued  forward  on  its  momen- 
tum, didn't  it?  A.     Very  slowly,  yes,  sir. 

Q.  Shortly  after  the  accident  you  made  a  statement 
that  the  barge  was  almost  at  a  dead  stop  when  you  arrived 
at  the  mooring  float?  [177]  A.     Yes,  sir. 

Q.     That  is  correct,  isn't  it?  A.     Yes,  sir. 

Q.     That  is  the  substance  of  your  testimony  today? 

A.     Yes,  sir. 

Q.  When  you  got  aboard  the  barge  you  used  a  pipe 
pole,  didn't  you?  Or  you  brought  a  pipe  pole  with  you, 
didn't  you?  A.     Yes,  sir. 

Q.     What  was  the  purpose  of  that? 

A.  To  reach  over  on  the  mooring  and  get  the  cable, 
or  to  reach  down  into  the  water  and  get  the  cable. 

O.     From  the  barge?  A.     That's  right. 
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Q.  It  was  just  as  easy,  wasn't  it,  to  pull  the  cable 
up  from  the  barge  as  it  would  be  from  the  mooring  float, 
isn't  that  so? 

A.  If  the  cable  was  on  top  of  the  mooring,  not  down 
into  the  water. 

Q.  But  it  would  be  more  difficult,  would  it,  to  pull 
the  cable  up  from  the  barge  if  the  cable  was  in  the  water? 

A.     Yes,  sir. 

Q.     Why? 

A.  Because  the  cable  hangs  straight  down  and  you 
are  pulling  over,  you  are  pulling  against  the  mooring 
and  against  [178]  the  cable.  If  you  get  on  the  mooring 
you  have  got  a  straight  up-and-down  pull. 

Q.  You  mean  you  are  pulling  the  cable  over  the 
mooring  if  you  are  pulling  on  the  barge? 

A.  No.  sir.  Say  your  barge  is  right  here  (indicat- 
ing), or  your  mooring,  and  you  are  on  the  barge,  the  top 
of  that  cable  is  secured  in  the  mooring,  am  I  correct? 

Q.     Yes. 

A.  When  you  are  pulling  up  you  have  got  some  strain 
against  the  mooring  and  you  are  pulling  two  things  at 
one  time. 

Q.  You  state  that  sometimes  the  barge  will  go  by 
the  float?  A.     Yes,  sir. 

Q.     And  that  is  when  the  barge  is  pulled  in  too  fast? 

A.  Not  necessarily.  The  barge  can  be  off  a  little 
bit,  and  sometimes  I  make  a  pass  at  the  cable  and  I  don't 
always  get  it. 

Q.  So  that  if  the  barge  goes  past — as  the  barge  goes 
past  the  float  you  try  to  hook  the  cable  with  the  boat- 
hook? 

A.  If  the  captain  stops  the  barge  there  I  can  reach 
over  and  get  it.     A  barge  is  never  dead  in  the  water 
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actually,  there  is  always  some  motion,  and  the  current 
might  take  her  by  when  the  barge  is  dead.  Under  normal 
conditions  a  lot  of  [179]  times  you  miss  it,  just  get  it 
almost  up  to  you  and  then  you  drop  it. 

Q.     And  then  you  have  to  make  another  pass  at  it? 

A.  Sometimes  you  can  reach  it  and  sometimes  you 
make  another  pass  as  it,  yes,  sir. 

Q.  And  it  is  normal  practice  to  come  up  to  the  moor- 
ing float  and  try  to  catch  the  mooring  pendant  as  you 
approach  the  mooring  float? 

A.  After  the  captain  gives  you  the  O.  K.  to  put  it  on 
you  can  grab  at  any  time  you  please.  But  you  don't  put 
it  on  until  the  captain  says  it  is  time  to  put  it  on.  Some- 
times a  barge  would  come  in  too  fast.  I  have  worked 
with  other  skippers  where  they  have  brought  the  barge 
in  too  fast  and  you  don't  even  get  time  to  put  it  on  the 
mooring. 

Q.     What  do  you  do  then? 

A.  Drop  it  and  wait  for  the  captain  to  come  back 
around. 

Q.     What  happens,  does  the  mooring  go  by  the  barge? 

A.  Goes  by  the  barge.  They  bring  the  corner  of  the 
barge  into  the  mooring,  not  headon,  they  bring  either  one 
corner  or  the  other  corner,  because  there  is  no  bit — on 
some  barges  there  is — but  you  don't  make  it  a  practice 
to  tie  to  the  bit  in  the  center.  You  always  tie  to  one  of 
the  corner  bits. 

Q.  Didn't  you  come  in  with  tying  to  both  bits,  bridle 
[180]  tied  to  both  bits? 

A.  Yes,  but  you  slip  the  mooring  pendant  under  the 
bridle  and  over  the  Sampson  post.  That  way  you  take 
your  bridle  off  when  you  are  through  and  just  throw 
it  over. 
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Q.  I  am  not  sure  that  I  understand  that,  because  that 
was  the  next  question  I  was  going  to  ask  you.  How  do 
you  get  the  bridle  off  of  the  Sampson  post  after  you  have 
put  the  mooring  pendant  eye  over  the  Sampson  post? 

A.  I  can't  word  it,  but  if  you  give  me  a  piece  of 
paper  I  can  draw  you  the  diagram.  Here  is  the  top  of 
your  Sampson  post  (indicating). 

Q.     This  is  a  top  view? 

A.  Top  view,  yes.  Here  is,  we  will  say,  one  of  your 
towing  cables. 

Q.     That  is  what  we  have  been  referring  to  as  bridle? 

A.     Yes.      Here   is   your   mooring,    and   here   is    your    ' 
pendant;  you  take  the  eye  of  your  pendant  and  lead  it 
up  to  this  point  (indicating)  and  put  it  over.     Therefore 
you  can  just  take  it  and  lift  the  bridle  right  over. 

Q.     Will  you  draw  in  the  corner  of  the  barge  there? 

A.     Yes,  sir. 

(Witness  does  as  requested.) 

Q.  Where  were  you  standing  on  the  barge  when  you 
grabbed  at  the  mooring  pendant? 

A.      (Witness  indicates  on  diagram.)   [181] 

Q.  How  much  space  is  there  between  the  Sampson 
post  and  the  starboard  side  of  the  bow? 

A.     You  mean  this  corner  right  here? 

Q.     Yes.  A.     Perhaps  six  feet. 

Q.  And  how  much  space  is  there  between  the  forward 
part  of  the  Sampson  post  and  the  bow  of  the  barge? 

A.  I  believe  the  distance  is  a  little  bit  greater.  I 
would  say  eight,  maybe  ten  feet. 

Q.     Eight  or  ten  feet? 

Mr.  Toner :  I  think  perhaps  we  can  offer  this  little 
diagram  in  evidence. 
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Mr.  Scully:     No  objection. 

Mr.  Toner :     As  Libelant's  Exhibit  5. 

The  Court:     Let  it  be  received  and  so  marked. 

(The  diagram  referred  to  was  marked  Libelant's  Ex- 
hibit 5,  and  was  received  in  evidence.) 

Q.  By  Mr.  Toner:  When  you  are  coming  in  and 
making  a  pass  at  the  mooring  float,  and  you  catch  the 
mooring  pendant,  and  you  are  able  to  slip  it  over  the  Samp- 
son post,  and  the  barge  is  still  moving,  what  happens? 

A.  Well,  if  the  barge  is  moving  slow — if  it  is  mov- 
ing fast  you  don't  even  attempt  it — but  if  the  barge  is 
just  moving  barely  in  the  water  you  put  it  on,  and  then 
when  the  barge  gets  tight  against  the  post,  against  the 
mooring,  [182]  the  barge  has  a  tendency  to  swing  away 
from  the  mooring  block. 

Q.  And  swing  out  and  everything  is  all  stretched  out 
in  the  direction  of  the  swing,  is  that  right? 

A.     That  is  right,  sir. 

Q.  So  that  the  mooring  pendant  runs  from  the  bow 
of  the  barge  up  to  the  mooring  float  and  then — 

A.     The  barge  hangs  out  behind  it. 

Q.  That  is  correct.  Does  the  barge  ever  come  up 
against  the  scope  of  the  length  of  line  that  you  have 
there  in  that  case?  A.     Well,  sometimes. 

Q.     What  happens  then? 

A.  Just  as  I  have  explained  it  to  you,  the  barge  swings 
away  from  the  mooring. 

Q.  Supposing  the  anchor  chain  of  the  mooring  float 
is  extending  aft  along  the  line  of  the  barge,  does  the  barge 
ever  come  up  with  a  bump  against  the  scope  of  the  moor- 
ing pendant  and  the  anchor  chain? 

A.     I  don't  understand  your  question,  sir. 
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O.  Let's  say  you  are  making  a  pass  at  the  mooring 
float  going  in  the  direction  of  the  wind? 

A.     Into  the  wind? 

Q.  Going  downwind.  And  the  mooring  float  would 
be  here,  and  your  mooring  float  and  anchor  would  be 
down  here,  upward,  wouldn't  it?  [183]  A.     Yes. 

Q.  If  your  barge  is  coming  in,  going  downwind,  and 
you  make  a  pass  at  the  mooring  float  pendant,  and  you 
catch  it,  and  you  put  it  over  the  Sampson  post  and  the 
barge  goes  by,  what  happens  when  you  reach  the  end 
of  the  scope  of  the  pendant? 

A.  In  the  first  place,  any  captain  who  goes  downwind 
with  the  barge  is  no  captain,  in  the  first  place.  The 
procedure  is  you  come  up  the  wind  with  the  barge.  In 
the  second  place,  if  that  was  to  happen  that  barge  would 
swing,  actually  swing  away  from  the  mooring.  It  wouldn't 
even  come  close  to  it. 

Q.  Would  there  be  a  possibility  of  its  coming  up 
hard  against  the  end  of  the  scope  of  the  mooring  pendant? 

A.     Well,  if  it  would  come  up — 

O.     I  say  is  there  a  possibility  that  it  would. 

A.     I  believe  there  is  a  possibility,  yes. 

Q.     What  would  happen  then? 

A.  I  believe  you  would  either  break  your  anchor  chain 
or  knock  the  Sampson  post  ofif. 

Q.  Would  that  have  a  tendency  to  drag  the  mooring 
float  under  water  when  it  came  up? 

A.  It  would  have  a  tendency  to  drag  the  float  out 
of  the  water. 

O.  Wouldn't  it  stretch  out  the  anchor  chain  and  the 
[184]  mooring  pendant  to  about  a  straight  line? 

A.     About  a  straight  line? 
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Q.     Yes,  as  you  pull  against  the — 

A.     Do  you  mean  on  an  angle  up  from  the  bottom? 

Q.     Yes. 

A.  It  would  lift  one  corner  or  half  your  block  out 
of  water,  and  the  other  half  would  be  in  the  water; 
but  it  would  be  away  from  your  barge. 

Q.     It  would  be  in  a  straight  line,  however? 

A.     Yes,  sir. 

Q.  Suppose  you  had  missed  your  pass  at  the  mooring 
pendant  as  you  were  coming  in,  as  you  did  that  night 
with  the  barge  almost  at  a  dead  stop,  would  you  have 
had  to  make  another  pass  at  the  mooring  float? 

Mr.  Scully:  Just  a  moment.  I  am  sure  you  don't 
mean  to  imply  in  it,  counsel,  as  you  did,  that  night,  the 
missing  of  a  pass  at  the  float.  You  first  put  in  about 
missing. 

The  Court :     Read  the  question. 

(The  question  was  read.) 

Mr.  Scully:  The  wording  is  subject  to  that  interpreta- 
tion. 

The  Court:  It  might  possibly  be.  Reframe  your 
question. 

Q.  By  Mr.  Toner:  Assume,  Mr.  Tomasic,  that  you 
were  approaching  the  barge  at  almost  a  dead  stop, 
approaching  the  mooring  float  at  almost  a  dead  stop,  as 
you  have  testified,  [185]  and  you  missed  the  mooring 
pendant  as  you  grabbed  for  it? 

A.  If  I  missed  that  mooring  pendant  I  had  plenty  of 
time  to  make  another  pass  at  it. 

O.  You  wouldn't  have  had  to  go  around  and  take 
another —  A.     No,  sir. 
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Q.  How  far  would  the  barge  overrun  the  mooring 
float?  A.     Overrun  the  mooring  float? 

Q.     Would  it  go  by?  A.     At  almost  a  dead  stop? 

Q.     Yes. 

A.  As  I  have  testified,  that  cable  there  is  about  40 
feet,  and  if  that  barge  was  moving  I  could  let  her  go  30 
feet  and  put  her  on  and  still  not  lose  anything  by  it. 

The  Court:  You  mean  you  could  still  have  reached 
down  and  gotten  the  pendant  with  your  pipe  pole,  is 
that  it? 

The  Witness :  I  could  have  walked  back  along  the 
barge  here  and  reached  it.  As  a  matter  of  fact,  some- 
times you  have  to  do  that  and  walk  forward  with  it  and 
put  it  on. 

Q.  By  Mr.  Toner:  You  figure  you  were  1500  feet 
away  from  the  mole  at  the  time? 

A.  That  is  my  own  estimate.  Where  the  actual  spot 
was  is  up  to  the  surveyors. 

Q.  Where  was  the  derrick  barge  that  was  unloading 
this  rock?  [186] 

A.  I  believe  there  was  one  on  the  inside,  and  what 
other  barges  they  had  there  at  the  time  I  don't  remember. 

Q.  What  was  the  closest  vessel  to  the  mooring  float 
where  you  moored  Barge  4414? 

The  Court:     Read  the  question. 

(The  question  was  read.) 

A.  Well.  I  don't  think  there  was  a  vessel  around, 
but  I  believe  there  was  two  barges,  two  empty  barges 
waiting  to  go  out,  hanging  on  another  mooring. 

O.     How  far  away  were  they? 

A.  Oh.  it  was  quite  a  distance.  A  quarter  of  a  mile, 
three-quarters,  or  so. 
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Q.     Were  there  any  lights  on  those  barges? 

A.     I  believe  there  were. 

Q.     There  were? 

A.  At  night  it  is  the  procedure  of  the  crew  that  takes 
care  of  the  barges  while  they  are  in,  the  mound  crew, 
to  go  out  and  put  the  lights  on  the  barges.  Otherwise, 
if  there  is  a  collision,  someone  runs  into  it,  they  are 
liable. 

Q.     And  they  are  about  a  quarter  of  a  mile  away? 

A.     Yes,  I  believe  about  a  quarter  of  a  mile. 

Q.  Were  there  lights  on  the  mole  on  the  derrick 
barge?  A.     I  believe  there  were. 

Q.     What  lights  did  you  have  on  the  tug? 

A.     What  lights  did  we  have  on  the  tug?  [187] 

Q.     Yes.     Did  you  have  your  deck  lights  on? 

A.  We  had  our  deck  lights  on,  our  running  lights, 
tow  lights,  spotlight.  As  a  matter  of  fact,  we  had  every- 
thing going. 

Q.     Was  there  any  light  on  the  barge? 

A.  Yes,  sir.  Not  actually  installed  on  the  barge. 
I  always  carried  a  flashlight  with  me,  three-cell  flashlight. 
And  also  from  the  after  part  of  the  tug  there  is  a  light 
that  shines  over  on  the  barge,  or  if  the  tug  is  alongside 
the  barge  the  side  lights  shine  over. 

Q.  Was  the  mooring  float  when  you  were  struggling 
with  this  pendant  forward  of  the  bow  of  the  barge  or 
was  it  alongside  of  the  starboard  bow? 

A.  It  was  approximately  alongside  of  the  starboard 
bow. 

Q.     What  do  you  mean  approximately  alongside? 

A.  Well,  it  was  just  about  on  the  corner.  Like  your 
barge  is  so  (indicating),  I  believe  it  was  right  there 
(indicating). 


Q 

A 

Q 

A 

Q 


Guy  F.  Atkinson  Company  181 

(Testimony  of  Rudy  Tomasic) 

Q.     About  at  the  corner?  A.     Yes. 

Not  in  front  of  the  barge? 
Not  in  front  of  the  barge,  no. 
You  said  one  corner  of  it  was  down? 
Yes,  sir.  [188] 
You  don't  know  how  long  an  anchor  line — 

The  Court:  Do  you  remember  which  corner  it  was 
with  relation  to  the  barge? 

The  Witness :     The  corner  of  the — 

The  Court:     The  float  that  was  down. 

The  Witness:     No,  sir. 

Q.  By  Mr.  Toner :  Was  it  the  near  corner  or  the  far 
corner  ? 

A.  Those  floats,  they  have  a  way  of  changing,  they 
shift  around  to  different  positions,  and  I  couldn't  swear — 

Q.     You  don't  remember?  A.     No,  sir. 

Q.     It  might  have  been  the  near  corner? 

A.  It  might  have  been  the  near  corner;  it  might  have 
been  the  far  corner.     That  I  don't  remember. 

Q.  Is  it  customary  to  make  a  circle  of  the  barge 
after  mooring?  A.     Yes,  sir. 

0.     What  is  the  purpose  of  that? 

A.  To  insure  the  safety  of  the  barge,  make  sure  that 
she  isn't  listing.  If  she  is,  to  report  it  to  the  mound 
crew. 

The  Court:     Did  you  do  that  on  that  night? 

The  Witness :  We  made  our  circle,  but  we  didn't  have 
anything  to  report.  [189] 

The  Court :  I  know.  What  I  am  asking  you  is  did  you 
make  the  circle. 

The  Witness :     Yes,  sir. 

The  Court :  Did  you  observe  the  barge  and  the  moor- 
ing as  you  made  the  circle? 
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The  Witness:     Yes,  sir. 

The  Court:     By  what  light  did  you  observe  it? 

The  Witness :  Well,  as  we  made  our  circle  pretty  close 
I  was  standing  at  that  time  on  the  after  part  of  the 
deck,  back  by  the  tow  winch,  I  could  observe  it  through 
the  side  lights  of  the  tug.  Captain  Reeves  probably  seen 
it  in  the  searchlight. 

Q.  By  Mr.  Toner:  You  heard  Captain  Reeves  say 
before  he  left  the  barge  he  didn't  notice  the  mooring  float, 
he  didn't  pay  any  particular  attention  to  it? 

A.     That  is  right. 

O.     Did  you  happen  to  see  the  mooring  float? 

A.     Yes,  sir. 

Q.     You  actually  saw  the  mooring  float? 

A.     Yes,  sir. 

Q.     You  are  sure  about  that?  A.     Yes,  sir. 

Q.     Where  was  it  then? 

A.  It  was  right  off  the  corner  of  the  barge,  the  barge 
had  moved  a  little  bit  and  had —  [190] 

Q.     Which  way  had  the  barge  moved? 

A.  That  I  can't  say.  Most  of  the  times  after  you  tie 
up  a  barge  it  shifts  with  the  direction  of  the  current  or 
the  wind. 

O.  Where  was  the  mooring  float  with  reference  to 
the  starboard  forward  corner  when  you  saw  it? 

A.     The  mooring  float  was  just  off  the  corner. 
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You  say  it  had  moved  some?  A.     Yes. 

Had  it  moved  out  or — 

It  moved  away  from  it. 

Forward?  A.     I  believe  it  moved  back. 

You  believe  it  moved  back?  A.     Yes. 

Backward  on  the  barge?  A.     Yes. 
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Q.  So  that  it  was  alongside  of  the  starboard  side  of 
the  barge  ? 

A.  I  meant  that  the  barge  had  moved  back;  not  the 
mooring  float.    The  mooring  float  stands  still. 

Q.  Yes,  of  course.  I  meant  the  moving  of  the  moor- 
ing float  with  reference  to  the  barge. 

The  Court:     He  said  the  mooring  float  didn't  move. 

Mr.  Toner:  That  is  right.  It  would  be  the  barge 
that  [191]  would  be  moving. 

Q.  By  Mr.  Toner :  Do  you  remember  Captain  Reeves 
asking  you  something  about,  "Is  she  O.  K.  ?" 

A.     That  happens  with  every  barge — 

The  Court:  Do  you  remember  it  on  this  occasion 
whether  he  did  or  not? 

The  Witness :     I  believe  he  did. 

Q.  By  Mr.  Toner :  When  was  that  that  he  asked  you 
if  it  was  O.  K.  ?  A.     After  I  made  her  fast. 

Q.     What  did  you  say?  A.     I  said,  "Yes,  sir." 

Q.     What  time  had  you  expected  to  be  in  that  night? 

A.  It  had  been  my  ofl^  watch  when  we  came  in,  and 
I  had  just  got  up  before  we  got  in,  and  I  didn't  really 
know  what  time  it  was,  what  time  it  would  actually  be 
when  we  got  in,  because  sometimes  the  mound  men  call 
you  back  and  want  you  to  dump  a  barge.  We  have  no 
way  of  knowing  that. 

O.     Were  you  working  on  a  salary?  A.     Yes,  sir. 

Q.     Was  Reeves  working  on  a  salary? 

A.     Yes,  sir. 

Q.     Was  Gentle  working  on  a  salary? 

A.     Yes,  sir. 

Q.  What  time  would  you  have  been  ofif  duty  had  you 
[192]  gotten  in  before  12:00  o'clock? 

A.     Had  we  got  in  before  12:00? 
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there  was  actually  scratches  on  the  mooring  now.  For 
all  I  know  those  scratches  were  on  it  before  we  even  tied 
up,  because  other  barges  occasionally  tied  up  there. 

Q.  You  never  saw  the  damage  to  the  bottom  of  the 
barge  ? 

A.  No,  I  never  looked  at  the  actual  damage  to  the 
bottom  of  the  barge.    I  have  seen — 

The  Court:  Did  you  go  there  when  the  barge  was 
capsized? 

The  Witness :     Yes. 

The  Court:     Didn't  you  look  at  the  hole? 

The  Witness :     No,  sir. 

Q.  By  Mr.  Toner:  Did  you  have  any  conversation 
with  [195]  any  of  the  employees  of  the  Guy  F.  Atkinson 
Company  concerning  this  damage  or  this  accident? 

A.  Not  that  I  remember.  Like  on  every  job  there  is 
always  talk,  you  are  always  talking  to  somebody.  I 
don't  remember  if  I  told  anyone  anything  about  the 
accident  or  even  if  I  mentioned  it.  That  has  been  three 
years  ago.  I  don't  remember  if  I  told  anyone  anything. 
If  I  did,  I  don't  remember. 

Q.  Do  you  remember  anybody  telling  you  that  the 
Tug  Rocona  pulled  the  barge  over  the  float? 

A.  I  have  heard  that  now  for  three  years  off  and  on. 
But  I  have  also  heard  of  other  incidents. 

Q.  Have  you  heard  of  other  tugs  pulling  barges  over 
floats?  A.     It  happens. 

Q.     It  is  not  an  unusual  thing? 

A.     It  is  not  too  unusual,  no. 

Mr.  Toner:     That  is  all. 
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Redirect  Examination 
By  Mr.  Scully: 

Q.  When  this  occurs  on  other  instances,  others  you 
have  heard  about,  barges  being  pulled  over  floats,  what 
is  the  normal  result  and  the  usual  result? 

A.  There  isn't  any  that  I  know  of.  I  haven't  heard 
of  any  damage  being  done.  [196] 

O.  It  doesn't  usually  cause  damage,  then,  as  a  neces- 
sary result  of  being  towed  over  a  float? 

A.     No,  sir. 

Mr.  Scully :     That  is  all. 

The  Court:     The  court  will  recess  for  a  few  minutes. 

Mr.  Toner:     May  I  ask  one  further  question? 

The  Court:     Yes. 

Recross  Examination 
By  Mr.  Toner : 

Q.  As  a  matter  of  fact,  Mr.  Tomasic,  you  were  on 
the  Rocona  when  she  pulled  a  barge  off  a  mooring  float 
that  some  other  tug  had  pulled  onto  it,  weren't  you? 

A.     Are  you  accounting  to  Captain  Reeves'  statement? 

Q.     Yes. 

A.  After  I  left  Case  I  went  in  the  service,  and  Cap- 
tain Reeves  continued  working,  and  then  he  went  with 
Johnson  Western  on  the  breakwater  job  that  is  going 
now,  and  I  believe  that  is  where  his  statement  came  from. 
When  I  went  back  to  that  job — 

The  Court:     Were  you  there? 

The  Witness :     No. 

Q.  By  Mr.  Toner:  You  were  never  on  the  Rocona 
or  any  other  tug? 

A.  I  have  been  on  other  tugs  when  they  pulled  them 
off. 
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The  Court:  This  refers  to  the  Rocona.  Were  you  on 
the  [197]  Rocona  when  she  pulled  any  other  barge  off 
of  a  float? 

The  Witness :     Not  on  the  Rocona. 

Q.     By  Mr.  Toner :     But  on  another  tug? 

The  Witness :     On  another  tug,  yes. 

Mr.  Toner:     That  is  all. 

Mr.  Scully:  That  is  all.  May  the  witness  be  excused, 
your  Honor? 

The  Court:  Yes,  he  may  be  excused  as  far  as  the 
court  is  concerned. 

Mr.  Toner:  As  far  as  I  am  concerned,  too,  your 
Honor. 

The  Court :     Court  will  recess  for  a  few  minutes. 

(A  recess  was  taken.) 

Mr.  Scully :     Call  Mr.  Gentle. 

THOMAS  J.  GENTLE, 

called  as  a  witness  by  and  on  behalf  of  the  respondents, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

The  Clerk:     State  your  name,  please. 

The  Witness :     Thomas  J.  Gentle. 

Direct  Examination 

By  Mr.  Scully: 

Q.     What  is  your  residence  and  occupation  ? 

A.  I  am  a  towboat  man  living  at  1272  West  14th 
Street.  San  Pedro. 

0.     How  long  have  you  been  in  such  occupation? 

A.     Three  years.  [198] 
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Q.  On  the  31st  of  March,  1945,  were  you  aboard  the 
Tug  Rocona  in  the  waters  in  and  about  Los  Angeles  Har- 
bor? A.     Yes,  sir. 

Q.  Did  you  have  occasion  to  see  the  Rocona  pick  up 
the  tow  of  an  Atkinson  barge,  No.  4414,  at  Catalina 
Island  on  that  date? 

A.  I  was  aboard  the  tug  on  that  date  when  she  was 
picked  up,  yes. 

Q.     What  were  your  duties  aboard  the  tug? 

A.     Deckhand. 

Q.     Who  else  was  aboard  the  tug? 

A.  Captain  E.  A.  Reeves  was  the  master:  Budreaux 
was  the  engineer;  I  can't  think  of  his  first  name;  and 
Tomasic  was  the  other  deckhand. 

O.  During  towing  operations — and  by  such  operations 
I  mean  during  the  time  that  mooring  of  any  tow  is 
accomplished — where  on  the  vessel  does  the  engineer 
perform  his  duties?    Where  is  he  located? 

A.     Are  you  speaking  of  the  Rocona? 

Q.     Yes. 

A.     He  is  below  deck  at  the  engine  control. 

Q.  There  were  two  barges,  I  believe,  towed  by  the 
Rocona  from  Catalina  that  day?  A.     Yes,  sir. 

Q.  What  position  in  the  tow  did  the  4414  occupy? 
[199]  A.     She  was  the  after  tow. 

Q.  At  sea  about  how  far  astern  of  the  forward  tow 
was  the  4414? 

A.     The  question  again,  please? 

(The  question  was  read.) 

The  Witness :  The  bow  end  of  the  after  tow  was 
approximately  430  feet  from  the  forward  tow. 
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O.  By  Mr.  Scully:  What  causes  you  to  say  that 
particular  figure? 

A.  400  feet  of  pigtail — pardon  me.  500  feet  of 
pigtail  and  approximately  35  to  40  feet  of  bridles. 

Q.  I  refer  you  to  Libelant's  Exhibit  4,  which  is  a 
chart,  and  ask  you  if  you  recognize  the  breakwater  that 
is  shown  thereon. 

A.  As  she  sits  here  now  I  don't,  because  I  can't 
see  it. 

(The  exhibit  was  rearranged.) 

A.     Yes,  sir. 

O.  Showing  two  entrances,  a  westerly  and  easterly 
entrance?  A.     Yes. 

Q.  Which  entrance  did  the  Rocona  and  her  tows 
enter  on  the  31st  of  March,  1945? 

A.     She  entered  the  east  gate. 

Q.  Do  you  recall  that  there  was  a  submarine  net  there 
[200]  at  that  time?  A.     There  was. 

Q.     And  a  gate  there,  too?  A.     Yes. 

Q.  I  call  your  attention  to  the  entries  on  the  map 
designated  "Net"  and  designated  "Gate"  and  ask  you 
if  that  represents  the  approximate  locations  of  those 
items  at  that  time. 

A.  Yes.  the  gate  was  right  square  of  the  main  channel 
in  the  44-foot  depth. 

O.  As  I  believe  the  facts  are,  the  forward  tow  was 
delivered  to  another  tug  after  the  entry  through  the 
l^reakwater  that  evening,  is  that  correct? 

A.     That  is  true. 

Q.  Where  did  that  delivery  occur  with  reference  to 
the  easterly  gate  to  the  breakwater? 

A.  Well,  let's  see.  Approximately  north  northwest 
of  the  gate  a  quarter  of  a  mile  off  of  the  inside  entrance 
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to  Long  Beach  Harbor,  a  quarter  to  a  third  of  a  mile. 
I  can't  be  too  sure  of  that. 

Q.  Describe  the  operations  by  which  that  delivery 
was  made. 

A.  Well,  the  main  tow  wire  was  brought  hard  up 
against  the  winch. 

Q.  What  do  you  mean  by  that,  Mr.  Gentle,  to  bring 
a  tow  [201]  wire  hard  up  against  a  winch? 

A.  I  brought  the  bridles  right  up  to  the  winch  of  the 
forward  tow,  and  then  the  wires  were  taken  off  the  first 
barge  and  we  pulled  them  aboard,  which  relieves  the  first 
barge  to  the  Dispatch  No.  2. 

Q.  At  that  particular  point  that  first  barge  which 
was  being  turned  over  to  Dispatch  No.  2  was  then  free  of 
all  control  for  a  short  period  of  time,  do  I  understand 
that  correctly? 

A.  I  can't  say  on  that,  because  I  can't  remember 
whether  they  made  up  alongside  of  it  or  whether  they 
took  it  on  a  string,  sir. 

Q.  What  happened  with  respect  to  the  Rocona  and 
the  4414  then,  after  delivery  was  made  of  the  other  barge? 

A.     Read  the  question  again,  please. 

(The  question  was  read.) 

The  Witness :  Inasmuch  as  the  Rocona  has  an  air 
winch  and  we  have  a  limited  amount  of  supply  of  air,  we 
have  to  proceed  at  a  very  slow  rate,  otherwise  have  no 
maneuverability  of  the  boat,  so  at  a  slow  bell  she  was 
run  from  that  point  to  the  most  westerly  mooring. 

The  Court :  Was  there  any  shortening  of  the  line 
betw^een  the — 

The  Witness  :     Yes.    I  am  sorry,  sir. 
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Q.  By  Mr.  Scully:  Will  you  describe  that,  please, 
Mr.  [202]  Gentle,  the  shortening  of  the  line? 

A.  The  shortening  of  the  line  can't  take  place  then 
until  we  have  made  up  enough  air,  which  takes  approxi- 
mately 15  minutes,  something  like  that,  and  then  it  is 
reeled  up — that  is,  the  pigtail  of  the  wire,  it  is  not  our 
main  tow  wire,  but  the  pigtail  is  reeled  onto  the  drum 
also. 

The  Court:  The  distance  between  the  4414  and  the 
Rocona  was  shortened,  wasn't  it? 

The  Witness :     Yes,  sir. 

Q.  By  Mr.  Scully:  To  what  distance,  approxi- 
mately ? 

A.  I  imagine  the  pigtail  was  hanging  over  the  stern 
right  around  20  feet,  which  would  make  approximately 
60  feet  between  the  stern  of  the  Rocona  and  the  4414. 

Q.     The  bow  of  the  4414? 

A.     The  bow  of  the  4414. 

Q.  You  proceeded,  then,  to  the  most  westerly  moor- 
ing float,  you  said?  A.     That  is  right,  sir. 

Q.  What  was  the  greatest  speed  attained  during  that 
particular  portion  of  the  trip? 

A.     I  can't  say,  sir. 

Q.     Have  you  any  recollection  at  all  ? 

A.  I  am  sure  we  ran  at  a  slow  bell,  and  utilizing  360 
horsepower  with  one  tow  the  Rocona  only  makes  four 
knots. 

Q.  How  far  was  it  from  the  place  where  you  short- 
ened [203]  your  line  to  the  4414  and  proceeded  to  the 
most  westerly  mooring  float  ? 

A.  I  would  have  to  measure  it  here  on  the  chart. 
That  is  about  the  only  way  I  could  answer  that  question, 
sir. 
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Q.  That  chart  has  a  representative  fraction  of  1 
over  12,000.    Would  that  help  you? 

The  Court:  Show  him  one  of  those  squares  that 
represents  a- — 

Q.  By  Mr.  Scully :  These  grids  represent  a  nautical 
mile. 

A.  May  I  point  to  where  I  believe  we  were  relieved 
of  the  first — 

Q.  I  am  going  to  ask  you  to  place  that  on  the  map 
with  a  pencil  mark  and  mark  it  "G-1,"  please. 

The  Court:  We  are  getting  so  many  marks  on  here, 
Mr.  Gentle,  will  you  please  use  this  red  pencil. 

The  Witness :  Yes.  I  would  say  we  were  relieved 
right  out  in  here  (indicating). 

Mr.  Scully:     Mark  it  "G-1." 

The  Court:     Mark  a  cross  there  first. 

The  Witness :     All  right,  I  will  put  a  cross  there. 

The  Court:     And  mark  it  "G-1." 

(Witness  does  as  requested.) 

Q.  By  Mr.  Scully:  Is  that  where  you  shortened  your 
line,  you  say?  [204] 

A.  That  is  where  we  were  shortening  our  line  and 
we  were  relieved  of  the  first  barge  right  there. 

Q.  Where  is  the  mooring  float  to  which  you  pro- 
ceeded? Mark  it  "G-2,"  after  designating  it  with  an 
''X".    These  grids  are  nautical  miles. 

A.  I  can't  say.  I  couldn't  place  it  within  four  or 
five  hundred  yards.  But  it  was  up  in  this  sector  (in- 
dicating). 

O.     Realizing  that  it  is  but  an  approximation — 

A.  Where  was  this  finished  to  at  this  time?  Then 
perhaps  I  can  give  you  a  better  answer. 
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Q.     This  shows  the  mole  as  it  stands  today. 

A.     I  know  it  does. 

Q.  Do  you  have  any  recollection  yourself  as  to  the 
extent  of  its  completion  on  the  day  in  question,  March  31, 
1945? 

A.  Well,  they  had  come  around  the  bend  here,  I  am 
pretty  sure,  right  around  in  here  is  where  the  minus 
10  was. 

Q.     What  do  you  mean  by  "minus  10"? 


A 

Q 
A 

Q 
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Well,  they  dumped  to  minus  10. 
Is  that  a  craft? 
I  beg  your  pardon  ? 
Is  that  a  craft? 

No.  They  dump  rock,  shove  it  off  the  barges  with 
shovels,  and  things  like  that,  until  it  gets  up  to  be  minus 
10,  then  they  no  longer — 

The  Court:     Just  put  a  mark  there  where  you  think 
was  [205]  about  the  end. 

Q.     By  Mr.  Scully:     Mark  it  "G-2." 
A.     I  would  say  right  about  in  here  (indicating).     It 
is  somewhere  around  in  here. 

The  Court:     About  the  end  of  the  mole  at  that  time? 
The  Witness :     Yes. 

The  Court:     In  what  direction   from   "G-2"   was   the 
mooring  where  you  moored  the  barge? 

The  Witness :     It  was  right  out  in  here.     There  used 
to  be  a  red  light  out  in  here,  and  it  was  very  close  in  here. 
Q.     By    Mr.    Scully:     Mark    it    "G-3"    wherever    you 
think  it  was.  A.     O.  K. 

O.     With  an  "X"  to  designate  the  spot. 
A.     All  right. 
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Q.  About  how  far  was  the  point  "G-3"  from  the 
nearest  earth  works  or  land  works? 

A.  I  don't  believe  it  was  over  400  feet,  four,  five 
hundred. 

Q.  Approximately  what  you  have  shown  as  your 
markings  "G-T'  and  ''G-3,"  according  to  the  scale  of 
the  map  it  would  indicate  approximately  a  mile  between 
the  two.  Was  it  that  far?  And  if  it  was  not,  what  is 
your  best  estimate  of  the  distance? 

A.  I  think  it  was  a  mile,  myself,  because  it  would 
take  us  quite  a  little  time  to  get  up  there.  [206] 

The  Court:  He  stated  he  thinks  about  a  mile.  Go 
ahead,  Mr.  Scully. 

0.  By  Mr.  Scully:  As  you  approached  the  mooring 
float  will  you  describe  the  actions  of  the  Rocona  and  the 
barge  as  you  observed  them? 

A.  We  were  running  under  a  dead  slow  bell,  I  paid 
no  attention  to  the  float  myself  until  it  came  alongside. 

Q.     Did  you  observe  what  way  the  4414  had  on  her? 

A.  We  were  running  at  a  full  dead  slow  bell  up  to 
the  last  few  minutes  when  he  shut  off. 

O.  What  in  your  recollection  would  that  mean  in 
knots  per  hour? 

A.  She  couldn't  have  been  traveling — this  is  strictly 
a  guess,  because  after  all  one  never  knows  until  you  can 
measure  it,  but  I  would  say  around  half  to  three-quarters 
of  a  knot. 

O.     Did  you  see  the  mooring  of  4414  to  the  float? 

A.  No,  not  exactly.  Being  at  the  after  winch  I  saw 
the  mooring  approaching  the  starboard  side  of  the  barge, 
and  then  Captain  Reeves  moving  off  to  port  backed  down 
to  where  we  were  lying  approximately  alongside,  just  a 
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little  bit  forward  of  the  bow  with  the  stern  approximately 
20  or  30  feet  aft  of  the  bow. 

Q.  At  that  point  what  was  the  distance,  approximately, 
between  the  barge  and  the  Rocona?  [207] 

A.     We  were  laying  about  10  or  15  off,  I  guess. 

Q.     Was  there  any  tension  on  the  line? 

A.     No,  sir. 

Q.  When  did  the  Rocona  slack  off  and  drop  tension 
from  the  line? 

A.  He  had  dropped  tension  approximately  100,  150, 
200  feet  away  w^ith  slight  maneuvers  to  get  her  to  head 
into  the  correct  position. 

Q.  Did  the  Rocona  thereafter  exert  a  pull  upon  the 
4414?  A.     The  question,  please? 

(The  question  was  read.) 

The  Witness:     "Thereafter" — I  don't  get  it. 

Q.  By  Mr.  Scully :  After  she  dropped  her  tension  off 
that  line  and  you  were  coming  up  to  the  mooring  fioat, 
thereafter  did  the  Rocona  do  any  pulling  of  the  4414? 

A.     Not  pulling.     Only  maneuvering. 

Q.     What  do  you  mean  by  that  ? 

A.  Well,  after  all  you  have  got  to  keep  this  barge 
going  in  a  direct  line,  and  being  off  to  the  side  you  can 
swing  her  or  just  come  up  against  the  line  just  enough 
to  swing  the  barge.  You  couldn't  hope  to  shut  off  your 
power  150  feet  away  or  200  feet  away  and  have  the 
barge  run  directly  in  a  direct  line  right  to  the  float.  It 
would  be  unusual. 

O.     Did  you  see  Mr.  Tomasic  aboard  the  barge?  [208] 

A.     Yes,  sir. 

O.  Did  you  see  him  attempting,  or  mooring  the  barge 
to  the  float?  A.     No,  sir. 
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Q.     Why? 

A.  Well,  I  was  too  far  aft  and  the  rock  on  the  barge 
obscured  my  view,  and  particularly  wasn't  interested, 
anyway. 

Q.  Was  there  rock  topside  of  the  hatches  aboard 
the  barge? 

A.  No,  sir;  they  had  a  bulkhead  to  stop  it  from  com- 
ing up  there. 

The  Court :  In  other  words,  the  hatches  were  left  free, 
is  that  right. 

The  Witness :     That's  right,  sir. 

Q.  By  Mr.  Scully:  Do  you  know  whether  or  not  the 
Rocona  towed  or  otherwise  caused  Barge  4414  to  run 
over  the  mooring  float?  A.     No,  sir. 

Q.     You  don't  know?  A.     No,  sir. 

The  Court :     What  is  the  answer  ? 

(The  answer  was  read.) 

Q.  By  Mr.  Scully:  Did  you  see  the  mooring  float 
after  that  evening?  A.     No,  sir.    [209] 

Q.     Did  you  see  it  the  next  day?  A.     Yes,  sir. 

Q.     What  did  you  observe? 

A.  I  observed  that  there  was  no  great  disturbance  of 
moss  on  this  mooring  float,  and  also  that  several  pieces 
of  4  by  4  had  been  built  in  a  bulkhead  around  the  iron 
ring  on  top. 

The  Court :     Read  the  last  answer,  please. 

(The  answer  was  read.) 

The  Witness:     May  I  add  to  that? 

The  Court:     Yes. 

O.     By  Mr.  Scully:     Whatever  your  answer  is. 

A.  And  also  the  flotation  on  48  hours  later  was  much 
greater  than  in  the  night. 
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Q.     What  do  you  mean  by  that? 

A.     She  had  more  freeboard. 

Q.     She  was  further  above  the  surface  of  the  water? 

A.     That  is  correct. 

The  Court :  Could  you  see  the  float  from  your  position 
on  the  tug? 

The  Witness :     Yes,  sir. 

The  Court :     Before  the  mooring  was  made  ? 

The  Witness :     Yes,  sir. 

Q.  By  Mr.  Scully :  What  was  her  position  with  refer- 
ence to  flotation  at  that  time?  [210] 

The  Witness :     She  was  quite  low  in  the  water. 

Q.  How  much  freeboard,  if  you  can  tell,  did  she 
have,  approximately? 

A.  She  didn't  have  more  than  approximately  three 
inches  at  the  most. 

Q.  How  much  did  ,  she  have  the  next  day  when  you 
saw  her? 

A.     She  ran  about  8  or  10  inches  above  the  water. 

The  Court :  What  about  this  part,  Mr.  Gentle, — you 
say  there  was  something  built  on  the  float? 

The  Witness:  This  iron  ring  that  we  have  been  talk- 
ing about  in  court  here  was  bulkheaded  up  on  four  sides 
by  two  4  by  4's. 

The  Court:  Did  that  bulkheading  appear  to  have  been 
done  just  recently?    When  were  you  there,  the  next  day? 

The  Witness:     48  hours  later,  our  next  shift. 

The  Court:     And  you  saw  it  then? 

The  Witness :     Yes,  sir. 

The  Court:  What  appearance  did  it  have  as  to  the 
building  up  there? 
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The  Witness:  It  was  evidently  put  on  there  so  that 
it  would  guard  against  the  ring  making  any  damage,  I 
suppose.    That  is  what  my  interpretation  was. 

The  Court:  Was  that  on  there  the  night  of  the  acci- 
dent? 

The  Witness :     No,  sir. 

The  Court:  Could  you  see  that  ring  protruding 
there?  [211] 

The  Witness:     Yes,  sir.    May  I  add  something  or  not? 

The  Court:     You  proceed  to  question  him,  Mr.  Scully. 

Q.  By  Mr.  Scully:  Describe  the  appearance  of  the 
Hoat  in  respect  to  the  moss  that  you  said  you  saw  when 
you  inspected  the  float. 

A.  The  moss  was  the  long  hairy  type  of  moss,  extend- 
ing clear  up  to  the  top  and  over  the  edge  onto  the  deck, 
we  will  say,  of  the  float. 

Q.  What,  in  your  opinion,  would  cause  the  collection 
of  that  moss  as  you  observed  it  on  that  particular  float? 

A.  There  would  be  only  'two  reasons  that  I  can  think 
of  for  that  moss ;  one  would  be  the  lack  of  flotation  of 
the  float  itself,  the  other  one  the  fouling  of  the  chain  in 
an  anchor  or  some  obstructions  on  the  bottom. 

Q.  What  will  cause  lack  of  flotation  in  a  mooring 
float  of  that  type  under  those  conditions? 

A.     Water — soaking. 

The  Court:  If  it  becomes  waterlogged  it  will  not 
have  as  much  flotation? 

The  Witness :  That  is  correct.  Or  using  too  small  a 
mooring  for  the  weight  of  chain  that  hangs  beneath   it. 

0.  By  Mr.  Scully:  You  mean  that  the  chain  hanging 
beneath  it  would  tend  to  drag  a  too  small  mooring  down 
somewhat?  A.     That  is  correct,  sir.  [212] 

Mr.  Scully :     You  may  cross-examine. 
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Cross-Examination 

By  Mr.  Toner : 

Q.  Mr.  Gentle,  you  said  you  had  three  years  of  ex- 
perience on  towboats? 

A.     I  have  had  three  years  experience  on  towboats. 

Q.     That  is  speaking  as  of  today? 

A.     As  of  today. 

Q.  How  much  experience  did  you  have  on  towboats 
as  of  March  31,  1945?  A.     90  days. 

Q.  You  are  familiar  with  the  operation  of  the  Rocona, 
are  you  not  ?  A.     Perfectly. 

Q.     Is  there  an  engine  control  in  the  pilot-house? 

A.     No,  sir. 

Q.  The  engineer  stays  below  to  operate  the  engine 
control?  A.     That  is  right,  sir. 

Q.  How  does  the  captain  indicate  to  the  engineer  what 
is  to  be  done?  A.     We  have  a  bell  system,  sir. 

0.  What  is  the  signal  that  is  used  to  go  from  a  slow 
bell  to  stop? 

A.     May  I  qualify  this  somewhat?  [213] 

Q.     Yes,  just  explain  it. 

A.  In  the  pilot-house,  we  had  the  throttle  in  the 
pilot-house,  thereby  eliminating  the  slow  bell.  The  one 
bell  would  be  the  stop  bell,  you  understand. 

Q.  And  the  captain  when  he  wants  to  stop  he  rings 
one  bell?  A.     That  is  right. 

Q.     AndHhe  engineer  stops  the  engine? 

A.     That's  right. 

Q.     How  long  does  that  take? 

A.     Do  you  mean  the  complete  operation? 

0.     Yes.  from  the  time  the  captain  decides — 

A.     Four  to  five  seconds. 
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Q.     Forty-five  seconds  ?  A.     Four  to  five  seconds. 

O.     How  long  of  a  runoff  is  there  on  the  engine? 

A.     I  don't  understand,  sir. 

Q.  How  long  does  the  engine  continue  to  run  until  it 
stops  ? 

A.     It  has  a  brake,  sir,  and  it  stops  immediately. 

Q.     How  soon?  A.     Half  a  second. 

Q.     Half  a  second?  A.     It  has  a  brake  on  it. 

Q.  When  you  were  100  or  150  or  200  feet  away  from 
the  [214]  mooring  float  and  Captain  Reeves  indicated 
to  the  engineer  that  he  should  stop,  at  what  speed  did  you 
say  you  were  going? 

A.     He  was  running  at  a  dead  slow  bell. 

Q.     Which  would  be  what  percentage  of  full  speed? 

A.  I  suppose  10  per  cent,  I  guess.  This  is  strictly  a 
guess. 

Q.  How  many  speeds  do  you  have,  how  many  for- 
ward speeds  do  you  have  on  the  Rocona? 

A.     There  is  about  12  notches  on  the  throttle. 

Q.     Full  up  is  going  full  speed? 

A.  But  like  any  type  of  throttle  the  first  two  or  three 
or  four  notches  are  more — you  can  observe  the  speed 
increase  more  than  you  can  the  last  couple.  In  other 
words,  when  she  begins  to  get  to  the  top  of  her  R.P.M. 
then  there  is  not  much  difference  in  the  notches. 

Q.  In  harbor  work,  towing  one  barge,  is  it  normal  to 
go  at  dead  slow  bell?    Is  that  the  normal  speed? 

A.     No,  sir. 

Q.     What  is  the  normal  speed? 

A.     Full  speed,  sir. 

Q.     And  that  would  give  you  four  knots? 

A.     Approximately  four  knots. 
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Q.     And  half  speed  would  give  you  two  knots,  would  it  ? 

A.     Well,  it  might,  sir.     I  can't  say  for  sure.    [215] 

Q.  In  any  event  you  were  going  at  a  dead  slow  bell, 
which  you  have  estimated  at  a  half  knot  to  three-quarters 
of  a  knot?  A.     That's  right. 

Q.  And  Captain  Reeves  has  estimated  at  three-quarters 
of  a  knot  to  one  knot,  is  that  correct? 

The  Court:  You  do  not  need  to  incorporate  Captain 
Reeves'  testimony. 

Mr.  Toner:     Very  well. 

Q.  By  Mr.  Toner :  The  distance  of  100  or  150  or  200 
feet  from  the  mooring  float,  is  that  the  distance  from  the 
bow  of  the  barge  to  the  mooring  float,  is  that  what  you 
are  referring  to? 

A.  That  is  a  hard  question  to  answer.  I  really  meant 
when  a  tug  is  first  shut  down  she  is  approximately  100 
to  150  feet  off. 

Q.     How  close  to  the  mooring  float  did  the  tug  pass? 

A.     Possibly  15,  20  feet,  I  would  say. 

Q.  Was  the  tug  about  at  the  center  line  fore  and  aft 
of  the  barge  when  she  was  towing  into  the  mooring  float? 

A.  She  will  run  off  to  one  side.  We  were  running 
just  a  little  bit  off  to  one  side. 

O.     Which  side?  A.     To  port. 

Q.     W^ere  you  running  off  a  little  to  port?  [216] 

A.     Yes. 

Q.  After  the  power  was  shut  off  of  the  Rocona  she 
continued  to  maneuver  the  barge  into  the  float,  is  that 
correct?  A.     Yes. 

0.     By  periodically  pulling  slight  tension  on  the  lines? 

A.     That  is  correct. 

0.  So  she  would  keep  the  barge  heading  directly  in  a 
straight  line?  A.     That  is  true. 
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Q.     As  she  had 'been  heading  before? 

A.     That's  right. 

Q.  I  beheve  you  said  the  distance  from  the  point  you 
dehvered  the  other  barge  to  the  Dispatch  to  the  moor- 
ing float  was  about  a  mile,  is  that  correct? 

A.     I  believe  it  was.     That  is  strictly  a  guess. 

Q.  When  was  the  first  time  you  saw  the  mooring 
float  that  night?  A.     When  she  came  alongside. 

Q.     You  didn't  see  it  until  she  was  about  15  or  20  feet? 

A.     That  is  right.     I  never  even  looked  for  it. 

Q.  Was  the  float  visible  when  you  looked  at  the  barge 
after  mooring  her? 

A.     I  didn't  see  it.    I  didn't  look. 

Q.     You  didn't  pay  any  attention?  [217] 

A.     I  didn't  pay  any  attention. 

Q.     Did  you  circle  the  barge? 

A.  I  know  we  circled  the  barge,  but  outside  of  that  I 
don't — 

Q.     You  don't  remember  seeing  the  float? 

A.     No. 

O.  Is  it  customary  in  coming  up  to  these  mooring 
floats  to  have  the  barge  at  almost  a  dead  stop? 

A.     With  only  just  slight  way  on. 

Q.  When  you  saw  the  mooring  float  48  hours  later 
that  was  the  same  time  Tomasic  saw  it?  Was  he  with 
you  at  that  time? 

A.     We  were  in  the  same  crew. 

Q.  Was  the  mooring  float  right  side  up  or  upside 
down?  A.     The  mooring  float  was   right   side  up. 

Q.     Right  side  up? 

A.     Yes.    And  not  usable,  but  ready  for  use. 

Q.  And  the  moss  on  the  top  of  it  hadn't  been  dis- 
turbed? A.     No,  sir. 
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Q.     But  there  were  these  new  4  by  4's  on  it? 

A.     Yes. 

Q.  Was  the  moss  disturbed  at  the  point  where  they 
put  on  the  4  by  4's  ? 

A.  There  was  no  moss  to  speak  of  where  they  put  it 
on.     It  went  up  to  the  edge.  [218] 

Q.     It  wasn't  on  the  top?  A.     No. 

Q.     It  was  on  the  sides?  A.     That  is  right. 

The  Court :     Read  that,  please. 

(The  record  was  read.) 

The  Court:     On  the  sides  of  what? 

The  Witness :     The  float,  sir,  mooring. 

The  Court :  On  the  sides  of  the  mooring,  do  you  mean 
the  sides  that  extend  down  into  the  water? 

The  Witness :     Yes. 

The  Court:     What  about  the  top  of  the  float? 

The  Witness:  It  was  more  or  less  free  of  any  moss. 
The  moss  came  right  up  to  the  edge  of  the  float,  and 
there  the  majority  of  it  stopped.  There  was  slight  moss, 
just  streaks  here  and  there. 

The  Court :  There  was  very  little  moss  on  top  of  the 
float? 

The  Witness :     Very  little ;  very,  very  little. 

The  Court :  There  was  some  that  came  over  the  edges 
of  the  float? 

The  Witness :     Just  right  up  to  the  edge. 

The  Court :  But  you  did  not  see  any  moss  on  what 
we  will  call  the  deck  of  the  float? 

The  Witness :  No.  That  moss,  when  it  is  on  deck 
like  [219]  that,  it  is  only  in  very  tiny  little  smotches, 
like  this  "D"  sitting  out  in  here  (indicating).  It  is 
extremely  slippery. 
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Q.  By  Mr.  Toner :  48  hours  later  the  float  was  higher 
in  the  water?  A.     True. 

Q.     And  she  had  some  8  or  10  inches  of  freeboard? 

A.     Yes,  sir. 

Q.  That  would  indicate  that  the  float  was  not  water- 
logged to  you,  wouldn't  it?  A.     That  would. 

Q.     Was  it  the  same  float? 

A.  That  was  the  same  float,  to  the  best  of  my  knowl- 
edge. 

Q.     It  might  have  been  another  one. 

A.     It  could  have  been,  sure. 

Q.  Was  it  moored  to  the  same  place  it  was  when  you 
made  the  landing  of  the  barge  there  ? 

A.     The  relative  position  was  the  same,  yes. 

Q.     How  many  floats  did  they  have  there? 

A.     Three,  sir. 

Q.     Did  you  see  any  scratches  on  the  float? 

A.     No,  sir. 

Q.     Did  you  see  the  damage  to  the  bottom  of  4414? 

A.  At  a  distance  of  200  feet,  yes,  sir,  approximately. 
[220]  We  rode  by  on  the  tug,  that  is  all. 

Q.     Was  she  capsized  at  the  time?  A.     Yes,  sir. 

Q.  You  couldn't  see  the  damage  itself  in  detail, 
though?  A.     No,  sir,  not  in  detail. 

Q.  Did  you  talk  to  any  of  the  employees  of  Guy  F. 
Atkinson  Company  about  this  accident?  A.     Sure. 

Q.  Did  they  indicate  to  you  that  the  Rocona  had 
pulled  the  Barge  4414  over  the  float?  A.     Definitely. 

O.  Was  this  a  mooring  in  the  usual  course  of  events? 
Was  there  anything  unusual  about  the  mooring  at  all? 

A.     No,  sir;  it  was  strictly  routine. 

Q.  And  you  didn't  pay  very  much  attention  to  a 
routine  mooring,  did  you?  A.     Very  little. 
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Q.     What  time  were  you  expected  to  be  in  that  night? 

A.  To  tell  you  the  truth,  I  don't  even  know  what 
time  it  was. 

Q.     That  was  Saturday  night? 

A.  In  other  words,  only  from  the  testimony  I  have 
heard  here  that  I  knew  that  it  was  11 :  30  or  12:00  o'clock, 
whatever  it  was.     I  didn't  even  know  what  time  it  was. 

Q.  Tell  me  this,  Mr.  Gentle:  When  the  tug  was 
alongside  [221]  of  the  port  side  of  the  barge  she  was 
starboard  side  to  the  barge,  wasn't  she? 

A.     That  is  right,  starboard  side  to. 

Q.     Was  there  any  tension  on  the  bridle? 

A.     No,  sir;  I  think  she  was  laying  slack  in  the  water. 

Q.  Did  you  have  to  keep  the  bridle  up  out  of  the 
way  of  the  tug's  propeller?  A.     We  watch  it. 

Q.     And  it  runs  along  the  deck  of  the  tug? 

A.  No;  it  runs  over  the  side  and  we  wind  it  up  on 
the  winch  as  we  are  ready  to  take  the  bridles  off. 

Q.  If  necessary  to  reduce  the  way  on  the  barge  can 
the  tug  at  that  point  control  the  barge? 

A.     Yes,  sir. 

Q.     Would  the  tug  back  down? 

A.  Back  down.  We  have  hooks  on  our  rails  that 
pick  up  the  wire  and  she  backs  against  them. 

Q.  Or  if  it  is  necessary  to  maneuver  the  tug  ahead, 
the  barge  ahead,  that  can  be  done  too,  can't  it? 

A.     Yes,  she  is  free  to  do  almost  anything. 

Mr.  Toner :     I  believe  that  is  all. 

Mr.  Scully:     No  further  questions,  your  Honor. 

That  closes  my  testimony.  The  respondents  and  claim- 
ant rest. 

Mr.  Toner:     The  libelant  rests,  also.  [222] 
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The  Court :     The  witnesses  may  be  excused,  may  they  ? 

Mr.  Toner:     Certainly. 

The  Court :  Will  you  gentlemen  return  at  2 :00  o'clock? 
I  want  you  to  argue  this  case.  How  much  time  would 
you  want  ? 

Mr.  Toner:  I  think  possibly  a  half  hour,  possibly  15 
or  20  minutes. 

The  Court:  How  much  time  will  you  want,  Mr. 
Scully? 

Mr.  Scully:  I  think,  your  Honor,  some  place  between 
half  and  three-quarters  of  an  hour. 

The  Court:  I  do  not  think  it  should  take  any  three- 
quarters  of  an  hour. 

Mr.  Scully:  Probably  it  won't  take  that  long.  When 
I  said  that  I  had  in  mind  going  into  some  of  the  cases 
for  your  Honor  on  it.  Of  course  I  have  cited  in  my 
law  memorandum  filed  with  your  Honor  last  week  most 
of  the  cases,  and  it  will  be  in  your  Honor's  discretion 
whether  you  desire  me  to  go  into  those  cases  in  the  oral 
argument,  or  whether  your  Honor  merely  wants  the 
benefits  of  those  citations  for  later  investigation. 

The  Court:     Isn't  this  a  question  of  fact? 

Mr.  Scully:     It  is  pretty  much,  I  think  so. 

The  Court:     Isn't  it  entirely  a  question  of  fact? 

Mr.  Scully :  Mr.  Toner,  as  to  that  question  of  fact, 
may  seriously  rely  on  his  previous  indication  that  the 
burden  of  proof  rests  upon  the  respondents,  which  we 
can't  understand  even  in  the  light  of  the  cases  Mr.  Toner 
has  cited,  and  [223]  the  comments  made  about  them  in 
later  cases.  I  think,  though,  to  answer  your  Honor's  ques- 
tion directly,  it  is  solely  a  question  of  fact  as  it  may  be 
influenced  by  whatever  rule  of  law — 
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The  Court:  What  have  you  to  say  about  that,  Mr. 
Toner  ? 

Mr.  Toner:  The  only  serious  question  of  law  involved 
is  the  question  of  whether  or  not  this  is  a  bailment.  We 
recognize  that  the  cases — 

The  Court:     Even  if  there  is  a  bailment,  then  what? 

Mr.  Toner:  If  there  is  a  bailment  it  is  incumbent  upon 
respondent  to  prove  what  happened,  to  explain  what  hap- 
pened. 

The  Court :  You  mean  the  doctrine  of  res  ipsa  loquitur 
applies  ? 

Mr.  Toner:  No.  That  ties  in  with  our  negligence 
case.  We  have  three  possible  approaches  to  the  case. 
The  first  is  the  theory  of  bailment;  the  second  is  the 
theory  of  negligence  and  direct  proof  of  negligence; 
and  the  third  is  the  doctrine  of  res  ipsa  loquitur. 

The  Court :  As  far  as  this  situation  is  concerned  here, 
is  there  any  practical  difference  in  the  approach  or  con- 
sideration of  the  responsibility  of  the  respondent,  either 
under  the  doctrine  of  res  ipsa  loquitur  or  that  of  bailee? 

Mr.  Toner :     The  end  result  is  the  same. 

The  Court:  That  is  what  I  was  going  to  say,  because 
the  explanation  in  either  one,  while  the  burden  of  proof 
remains  [224]  with  the  plaintiff  the  burden  of  producing 
testimony  would  be  placed  upon  the  respondent  and  an 
explanation  would  have  to  be  made. 

Mr.  Toner :  That  is  correct.  On  the  bailment  theory 
we  proceed  via  the  ex  contractu  route,  and  in  the  res 
ipsa  loquitur  case  we  proceed  on  the  theory  of  negligence 
or  ex  delicto. 

Mr.  Scully:  Might  I  interpose  at  this  point?  Where 
you  said  an  explanation  would  have  to  be  made,  first  of 
all  T  don't  say  that  that  is  our  duty.  If  it  is,  then  I  don't 
regard  the  explanation  to  be  made  as  meaning  that  the 
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person  bearing  the  burden  must  show  what  caused  it. 
They  must  show  that  they  exercised  due  care,  if  they 
have  the  burden,  they  must  show  that  the  fault  was 
absent. 

The  Court:  If  res  ipsa  loquitur  applies  it  would  be 
the  highest  degree  of  care. 

Mr.  Scully:  That  is  definitely  settled  that  that  is  not 
in  this  case.  I  am  sure  Mr.  Toner  will  agree  with  me 
in  this  case.  It  has  been  settled  by  the  cases  that  the 
highest  degree  of  care  in  these  carrier  cases  is  not  present. 

Mr.  Toner:  They  are  not  an  insurer.  They  have  to 
exercise  that  degree  of  care  that  is  necessary  under  these 
particular  circumstances. 

The  Court:  That  would  be  ordinary  care  used  under 
the  same  circumstances.  [225] 

Mr.  Toner :     Yes. 

The  Court :  Then  even  if  res  ipsa  loquitur  applies,  then 
in  this  situation  the  highest  degree  of  care  is  not  the 
measure  of  respondent's  responsibility? 

Mr.  Toner :  Unless  we  can  convince  the  court  that 
the  tug  is  a  bailee  for  hire  under  these  circumstances. 

Mr.  Scully:  Even  then  it  doesn't  apply,  Mr.  Toner, 
under  your  own  cases.  You  must  remember  those  cases 
that  say  that. 

Mr.  Toner:  If  the  situation  here  is  that  of  a  bailment 
for  hire  there  is  a  greater  degree  of  care  necessary,  I  feel. 

In  discussing  this  res  ipsa  loquitur  situation,  I  would 
like  to  add  the  case  of  Johnson  v.  the  United  States, 
which  we  had  the  pleasure  of  taking  to  the  Circuit  Court 
of  Appeals,  and  in  that  case  stress  was  laid  upon  the 
exclusiveness  of  control,  and  I  understand  that  the  case 
was  argued  in  the  Supreme  Court  a  few  days  ago,  and 
the  government  has  issued  a  bulletin  saying  that  there 
was  probably  a  reversal  on  its  way,  because  of  the  showing 
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that  there  was  no  possibility  of  any  injury  except  through 
the  negligence  of  the  respondent. 

There  are  a  number  of  cases  that  I  should  like  to  add 
to  our  pre-trial  memorandum  on  the  theory  of  res  ipsa 
loquitur. 

Mr.  Scully:  I  might  say  on  this  point  of  res  ipsa 
loquitur,  your  Honor,  that  the  doctrine  is  not  available 
to  one  who  pleads  specific  negligence.  He  thereby  puts 
res  [226]  ipsa  loquitur  out  of  the  case.  Mr.  Toner  has 
said,  of  course,  as  he  would  have  to  if  he  relies  upon  it, 
that  it  applies  to  his  second  cause  of  action,  counting  on 
negligence,  and  there  the  court  will  find  very  specific 
allegations  of  negligence.  By  his  own  pleading,  and  it  is 
only  consistent  with  the  same  attempts  of  the  libelant 
here  to  gather  any  theory  that  might  possibly  sustain 
liability,  that  he  now  raises  res  ipsa  loquitur  as  having 
anything  to  do  with  this  case. 

The  Court:  I  will  try  to  look  over  these  authorities 
more  fully.  I  glanced  over  them  before  the  trial.  I  had 
very  little  time. 

Mr.  Toner :     May  I  add— 

The  Court:  Mr.  Toner,  the  court  will  not  have  very 
much  time  between  now  and  2 :00  o'clock.  H  you  want 
to  add  additional  cases  maybe  you  had  better  have  them  in 
here.    Is  there  any  one  case? 

Mr.  Toner :  Yes.  Jesionowski  v.  Boston  &  Maine 
R.  R.  is  the  most  recent  statement  of  the  Supreme  Court. 
It  is  aty67  Supreme  Court — 

The  Court:     Do  you  have  it  in  the  U.  S. — 

Mr.  Toner:  I  have  the  Advance  Sheet  here  if  it  will 
help  the  court. 

The  Court :     Just  leave  it  here. 

Mr.  Scully:  May  I  take  the  case  to  get  its  identifica- 
tion?   All  I  have  is  this  peculiar  name.  [227] 
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Mr.  Toner :  It  is  91  L.  Ed.  Advance  opinion  533,  de- 
cided January  13,  1947. 

The  Court :  Court  will  now  reces^  until  a  quarter  after 
two.    Return  at  a  quarter  after  two. 

(Whereupon,  at  12:15  o'clock  p.  m.  a  recess  was  taken 
until  2:15  o'clock  p.  m.  of  the  same  day.)   [228] 

Los  Angeles,  California,  Wednesday,  December  17,  1947. 

2:15  P.  M. 

The  Court:     You  may  proceed,  Mr.  Toner. 

(Argument  of  counsel  reported  but  not  transcribed.) 

The  Court:  We  have  here  a  situation  in  which  the 
libelant  depends  upon  circumstantial  evidence  to  prove 
libelant's  case,  and  we  have  also  his  claim  of  the  inference 
arising  from  the  doctrine  of  res  ipsa  loquitur. 

Certainly  there  has  been  a  great  deal  of  evidence  on 
the  question  of  the  physical  facts,  and  upon  those  physical 
facts  the  libelant  claims  that  the  inference  is  that  the 
damage  was  caused  through  and  by  the  actions  of  the 
respondent,  and  that  the  respondent  had  sole  charge  of 
the  barge  at  the  time  the  damage  was  caused. 

We  have,  on  the  other  hand,  the  evidence  of  the  re- 
spondent as  to  what  actually  happened  at  the  time.  That 
is,  the  witnesses  on  behalf  of  respondent  have  testified 
as  to  what  they  did  and  what  they  observed  at  the  time 
the  mooring  was  accomplished. 

I  think  it  is  a  question  of  fact  for  the  court  to  decide 
here.  Even  if  there  is  an  inference  caused  by  res  ipsa 
loquitur,  that  inference  is  to  be  weighed  with  other  evi- 
dence on  behalf  of  libelant  as  against  the  evidence  pre- 
sented by  respondent. 
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that  there  was  no  possibility  of  any  injury  except  through 
the  negligence  of  the  respondent. 

There  are  a  number  of  cases  that  I  should  like  to  add 
to  our  pre-trial  memorandum  on  the  theory  of  res  ipsa 
loquitur, 

Mr.  Scully:  I  might  say  on  this  point  of  res  ipsa 
loquitur,  your  Honor,  that  the  doctrine  is  not  available 
to  one  who  pleads  specific  negligence.  He  thereby  puts 
res  [226]  ipsa  loquitur  out  of  the  case.  Mr.  Toner  has 
said,  of  course,  as  he  would  have  to  if  he  relies  upon  it, 
that  it  applies  to  his  second  cause  of  action,  counting  on 
negligence,  and  there  the  court  will  find  very  specific 
allegations  of  negligence.  By  his  own  pleading,  and  it  is 
only  consistent  with  the  same  attempts  of  the  libelant 
here  to  gather  any  theory  that  might  possibly  sustain 
liability,  that  he  now  raises  res  ipsa  loquitur  as  having 
anything  to  do  with  this  case. 

The  Court:  I  will  try  to  look  over  these  authorities 
more  fully.  I  glanced  over  them  before  the  trial.  I  had 
very  little  time. 

Mr.  Toner :     May  I  add — 

The  Court:  Mr.  Toner,  the  court  will  not  have  very 
much  time  between  now  and  2 :00  o'clock.  If  you  want 
to  add  additional  cases  maybe  you  had  better  have  them  in 
here.    Is  there  any  one  case? 

Mr.  Toner :  Yes.  Jesionowski  v.  Boston  &  Maine 
R.  R.  is  the  most  recent  statement  of  the  Supreme  Court. 
It  is  aty67  Supreme  Court — 

The  Court:     Do  you  have  it  in  the  U.  S. — 

Mr.  Toner:  I  have  the  Advance  Sheet  here  if  it  will 
help  the  court. 

The  Court :     Just  leave  it  here. 

Mr.  Scully:  May  I  take  the  case  to  get  its  identifica- 
tion?   All  I  have  is  this  peculiar  name.  [227] 
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Mr.  Toner:  It  is  91  L.  Ed.  Advance  opinion  533,  de- 
cided January  13,  1947. 

The  Court :  Court  will  now  reces^  until  a  quarter  after 
two.    Return  at  a  quarter  after  two. 

(Whereupon,  at  12:15  o'clock  p.  m.  a  recess  was  taken 
until  2:15  o'clock  p.  m.  of  the  same  day.)   [228] 

Los  Angeles,  California,  Wednesday,  December  17,  1947. 

2:15  P.  M. 

The  Court:     You  may  proceed,  Mr.  Toner. 

(Argument  of  counsel  reported  but  not  transcribed.) 

The  Court:  We  have  here  a  situation  in  which  the 
libelant  depends  upon  circumstantial  evidence  to  prove 
libelant's  case,  and  we  have  also  his  claim  of  the  inference 
arising  from  the  doctrine  of  res  ipsa  loquitur. 

Certainly  there  has  been  a  great  deal  of  evidence  on 
the  question  of  the  physical  facts,  and  upon  those  physical 
facts  the  libelant  claims  that  the  inference  is  that  the 
damage  was  caused  through  and  by  the  actions  of  the 
respondent,  and  that  the  respondent  had  sole  charge  of 
the  barge  at  the  time  the  damage  was  caused. 

We  have,  on  the  other  hand,  the  evidence  of  the  re- 
spondent as  to  what  actually  happened  at  the  time.  That 
is,  the  witnesses  on  behalf  of  respondent  have  testified 
as  to  what  they  did  and  what  they  observed  at  the  time 
the  mooring  was  accomplished. 

I  think  it  is  a  question  of  fact  for  the  court  to  decide 
here.  Even  if  there  is  an  inference  caused  by  res  ipsa 
loquitur,  that  inference  is  to  be  weighed  with  other  evi- 
dence on  behalf  of  libelant  as  against  the  evidence  pre- 
sented by  respondent. 
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If  we  had  a  jury  here  it  would  be  a  question  of  fact 
for  [229]  the  jury  to  determine,  in  the  opinion  of  the 
court.  Likewise,  it  is  the  duty  now  of  the  court  to  deter- 
mine the  issue  when  it  has  nd  jury  for  the  purpose  of 
finding  facts. 

Now  that  you  gentlemen  each  have  heard  the  other 
side's  testimony,  do  you  think  it  would  be  of  any  benefit 
to  you  or  to  the  parties  that  you  represent  to  consider  the 
possibility  of  a  settlement  of  this  case?  It  is  for  the 
court  to  determine  it  and  I  am  ready  to  determine  it; 
but  if  you  think  that  it  is  a  matter  that  you  might  settle, 
you  would  be  able  to  do  something  that  the  court  could 
not  do,  you  could  reach  a  compromise  on  it.  I  have  to 
decide  it  all  one  way  or  the  other.  If  you  would  like  to 
have  time  to  discuss  it,  say,  until  tomorrow  morning,  it 
will  be  satisfactory  to  the  court.  If  you  do  not,  it  is 
likewise  satisfactory  to  the  court.  It  won't  make  any 
difference  to  the  court  whether  you  do  or  do  not.  My 
idea  will  be  just  the  same,  but  it  is  a  question  of  fact,  as 
I  view  it,  and  it  is  always  possible  for  the  court  to  make 
a  mistake  on  a  question  of  fact.  I  am  ready  to  decide 
it  or  I  am  willing  to  let  you  have  some  time  for  con- 
sideration of  it  if  you  wish,  let  us  say  until  tomorrow 
morning. 

(Discussion  between  court  and  counsel  reported  but 
not  transcribed.) 

The  Court :  Will  you  gentlemen  return  in  the  morning 
at  half  past  nine? 

(Whereupon,  at  3:40  o'clock  p.  m.  Wednesday,  Decem- 
ber 17,  1947,  an  adjournment  was  taken  until  9:30  o'clock 
a.  m.,  Thursday,  December  18,  1947.)   [230] 
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Los  Angeles,  California,  Thursday,  December   18,   1947. 

10:00  A.  M. 

The  Court:  I  suppose  you  gentlemen  were  unable  to 
agree  upon  anything  in  regard  to  this  case? 

Mr.  Toner:     That  is  correct. 

Mr.  Scully:     That  is  correct. 

The  Court:  The  court  is  ready  to  decide  it,  as  it  was 
yesterday  afternoon.  I  had  Mr.  Goldstein  read  some 
parts  of  4he  record  so  as  to  be  sure  that  my  recollection 
was  correct  as  to  certain  portions  of  the  testimony,  and 
in  my  opinion  this  accident  was  caused  through  the 
negligence  of  the  respondent.  I  think  the  libelant  should 
recover. 

The  court  reached  this  conclusion  from  all  the  evi- 
dence. I  think  that  the  circumstances,  the  physical  facts, 
speak  louder  than  the  words  of  the  witnesses  in  this 
instance. 

It  has  been  agreed  that  this  should  be  referred  to  a 
special  master,  is  that  correct? 

Mr.  Toner:  That  is  correct.  Unless  we  can  stipulate 
as  to  damages.    Does  counsel  feel — 

Mr.  Scully:  I  don't  care  to  make  any  statement  about 
that  at  this  time,  counsel,  because  of  the  fact  that  I  will 
have  to  consider  this.  We  probably  will  take  this  thing 
up.  In  any  event,  whatever  that  decision  is,  I  will  have 
to  go  over  the  items  in  the  file  and  talk  to  you  later  about 
any  possible  stipulation.  [232] 

Mr.  Toner :  In  that  event  an  interlocutory  decree 
would  be  in  order  and  a  reference  to  a  master. 

Mr.  Scully:  I  don't  think  I  should  be  asked  at  this 
time,  Mr.  Toner,  to  stipulate  to  the  damages. 
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Mr.  Toner :  I  am  not  asking  that.  I  was  just  sound- 
ing out  the  possibiHty  of  trying  to  avoid  the  extra  expense 
and  difficulty  of  a  reference. 

Mr.  Scully:  I  don't  say  it  is  impossible.  I , just  don't 
want  to  commit  myself  at  this  time. 

Mr.  Toner :     I  appreciate  the  situation. 

The  Court :  Would  you  want  the  court  to  wait  a  short 
time  before  making  any  order  of  reference?  As  I  recall 
the  stipulation,  it  was  that  in  the  event  the  court  should 
find  in  favor  of  the  libelant  there  was  to  be  a  reference. 

Mr.  Toner:  That  is  correct.  The  court  is  correct  in 
that. 

Mr.  Scully :  I  would  appreciate  it  if  your  Honor  would 
hold  such  order  until  possibly  Monday. 

Mr.  Toner:  It  will  be  incumbent  upon  us  to  prepare 
the  interlocutory  decree  anyway,  and  we  can  hold  that 
until  such  time  as  counsel  finds  convenient. 

The  Court :  The  court  has  indicated  its  ruling  and  will 
withhold  the  making  of  a  definite  order  until  I  hear  from 
Mr.  Scully. 

Mr.  Toner:     All  right.  [233] 

The  Court :  I  won't  be  here  Monday,  Mr.  Scully,  but  I 
will  be  back  right  after  Christmas.  I  am  going  to  Fresno 
Sunday. 

Mr.  Toner:  I  think  by  sometime  after  Christmas  we 
can  determine  between  us  as  to  whether  or  not  an  inter- 
locutory decree  and  order  for  reference  is  the  advisable 
course,  or  whether  a  stipulated  decree  is  the  advisable 
course. 

The  Court :  Of  course,  if  you  agree  as  to  the  amount  of 
the  damages,  that  does  not  in  any  way  bind  the  respond- 
ent as  to  the  question  of  liability.  It  would  just  be  in 
order  to  save  the  time  and  expense  of  a  reference.     If  it 
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is  a  matter  jthat  may  be  determined,  it  should  be  deter- 
mined without  the  cost  of  a  reference.  If  you  can  agree 
upon  the  amount  the  court  will  simply  make  an  order  for 
judgment  for  the  libelant  in  a  certain  amount.  Then, 
of  course,  the  respondent  would  have  a  right  to  appeal  from 
the  judgment  of  the  court. 

Mr.  Scully:  That  is  what  I  want  to  leave  open,  the 
right  to  appeal  from  the  decision  on  the  question  of 
liability,  if  your  Honor  please.  If  I  stipulated  damages 
I  wouldn't  want  to  foreclose  any  right  in  that  event. 

The  Court :     That  would  not  do  that. 

Mr.  Toner:  Counsel  would  have  three  months  to 
appeal  from  the  final  decree  and  15  days  to  appeal  from 
the  interlocutory  decree.  That  would  be  the  only  differ- 
ence. 

The  Court:  If  you  can  agree  on  the  amount  of  dam- 
ages, [234]  I  think  it  is  much  better. 

Mr.  Toner  :  Very  well.  Does  the  court  care  to  have  the 
case  set  over  for  a  certain  day,  then? 

The  Court:  No.  I  have  already  indicated  what  my 
ruling  will  be.  I  will  just  wait  until  I  hear  from  Mr. 
Scully  as  to  whether  or  not  you  have  agreed  upon  the 
amount  of  the  damages.  If  you  have  not  agreed  upon 
that  amount,  the  court  will  make  the  order  in  accordance 
with  the  stipulation  that  was  entered  into,  at  least  the 
pre-trial  stipulation.     Is  that  clear  to  everyone? 

Mr.  Scully :     Yes. 

Mr.  Toner :     It  is  very  clear. 

The  Court :     Court  is  now  recessed. 

[Endorsed]  :  Filed  Feb.  18,  1948,  Edmund  L.  Smith, 
Clerk.  [235] 


216  The  Tug  "Rocoria"  et  al.  vs. 

[Endorsed]:  No.  11885.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  The  Tug  "Rocona," 
Johnson  Western  Company  and  Case  Connolly  Company, 
Appellants,  vs.  Guy  F.  Atkinson  Company,  Appellee. 
Apostles  on  Appeal.  Upon  Appeal  From  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
California,  Central  Division. 

Filed  March  19,  1948. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11885 

The  Tug-  ROCONA,  Her  Engines,  Tackle,  Apparel  and 
Furniture,  JOHNSON  WESTERN  COMPANY,  a 
corporation,  and  CASE  CONNOLLY  COMPANY, 
a  corporation, 

Appellants, 
vs. 

GUY  F.  ATKINSON  COMPANY,  a  corporation. 

Appellee. 

STATEMENT   OF   POINTS   ON   WHICH   APPEL- 
LANTS INTEND  TO  RELY  ON  APPEAL 

Appellants,  the  Tug  Rocona,  her  engines,  tackle,  ap- 
parel and  furniture,  Johnson  Western  Company,  a  cor- 
poration, and  Case  Connolly  Company,  a  corporation, 
intend  to  rely  upon  the  points  stated  in  their  Assignment 
of  Errors  on  appeal  herein,  which  Assignment  of  Errors 
is  a  part  of  and  is  contained  in  the  typewritten  Tran- 
script of  Record  certified  by  the  Clerk  of  the  District 
Court,  and  appellants  incorporate  their  Assignment  of 
Errors  and  the  full  contents  thereof  herein  the  same  as 
though  fully  set  forth  at  length. 

Dated:    March   17,   1948. 

HILL,  MORGAN  &  FARRER 
By  William  S.  Scully 
Proctors   for   Appellants 

[Affidavit  of  Service  by  Mail.] 

[Endorsed]  :  Filed  Mar.  19,  1948.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause] 

STIPULATION  RE:    USE  OF  ORIGINAL 
EXHIBITS  ON  APPEAL 

Whereas,  on  February  17,  1948  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  California,  Cen- 
tral Division,  in  Admiralty,  No.  6936-B  allowed  an  appeal 
from  the  Interlocutory  Decree  and  Order  of  Reference 
entered  in  said  Court  in  an  action  wherein  the  above 
named  appellee  is  libelant,  and  the  above  named  appellants 
are  respondents  and  claimant,  and 

Whereas,  the  record  on  said  appeal  is  shortly  to  be 
transmitted  to  the  above  entitled  Court  for  necessary 
action  in  the  matter  of  printing  Apostles  on  Appeal, 

Now,  Therefore,  It  Is  Hereby  Stipulated,  by  and  be- 
tween the  above  named  parties,  through  their  respective 
proctors,  that  all  exhibits  received  in  evidence  at  the  trial 
in  District  Court  may  be  used  by  the  above  entitled  Court 
in  connection  with  said  appeal,  in  their  original  form,  un- 
attached to  the  record,  and  need  not  be  printed  in  the  said 
Apostles  on  Appeal. 

It  Is  Further  Stipulated,  that  this  Stipulation  may  be 
printed  in  and  become  a  part  of  the  said  Apostles  on  Ap- 
peal. 
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Dated  at  Los  Angeles,  California,  February  18,   1948. 

McCUTCHEN,  THOMAS,  MATTHEW, 
GRIFFITHS  and  GREENE 

HAROLD  A.  BLACK,  and 

GEORGE  E.  TONER 
By  George  E.  Toner 
Proctors  for  Appellee 

HILL,  MORGAN  &  FARRER 
By  William  S.  Scully 
Proctors   for  Appellants 

It   Is    So   Ordered,   in  conformity  with   the   foregoing 
Stipulation. 

Dated  at  San  Francisco,  California,   March   19,   1948. 

FRANCIS  A.  GARRECHT 

Justice  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

[Endorsed]  :    Filed  Mar.   19,   1948.     Paul  P.  O'Brien, 
Clerk. 


No.  11885. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


The  Tug  RocoNA,  her  engines,  tackles,  apparel  and  fur- 
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I. 
STATEMENT  OF  PLEADINGS  AND  FACTS. 

Appellants,  the  Tug  Rocona,  etc.,  Johnson  Western 
Company,  a  corporation  (respondents  below),  and  Case 
Connolly  Company,  a  corporation  (claimant  below),  are 
appealing  from  the  Interlocutory  Decree  and  Order  of 
Reference  of  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division,  entered  in  that 
Court  on  February  10,  1948.  The  case  is  one  in  Ad- 
miralty and  was  tried  before  the  Honorable  Campbell  E. 
Beaumont,  Judge  Presiding.  The  statement  of  statutory 
provisions,  pleadings  and  facts  under  Rule  20  of  the 
above  entitled  Court  follows: 
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A. 

Statutory  Provisions  Believed  to  Sustain  the 
Jurisdictions. 

The  cause  was  initiated,  tried  and  handled  throughout 
under  the  basic  jurisdiction  of  the  United  States  District 
Court,  provided  by  28  U.  S.  C.  A.,  Section  41(3)  (Judi- 
cial Code,  Section  24).  The  libel  filed  is  both  in  rem  and 
in  personam.  The  libel  itself  states  specific  facts,  and 
such  were  proven  at  the  trial,  to  the  effect  that  the  sub- 
ject matter  of  the  cause  and  the  occurrences  relied  upon 
by  the  libelant  below,  took  place  upon  the  navigable  waters 
of  Long  Beach  Harbor,  California.  It  is  clear,  therefore, 
that  the  District  Court  had  jurisdiction. 

This  Court  has  jurisdiction  upon  appeal  to  review  the 
Interlocutory  Decree  and  Order  of  Reference  in  question 
under  the  General  Statute,  28  U.  S.  C.  A.,  Section  227, 
as  amended  (Judicial  Code,  Section  129). 

B. 

Pleadings   Necessary   to   Shov^^   the   Existence   of   the 

Jurisdictions. 

Libel  both  ///  rent  and  in  personam  was  filed  in  United 
States  District  Court  in  accordance  with  the  statutory 
provisions  referred  to  above.  The  libel  appears  at  pages 
4-9  of  the  record.  In  brief,  the  libel  alleged  a  cause  of 
negligent  towage  of  and  damage  to  a  certain  unpowered 
barge  (referred  to  as  Barge  .^4414),  owned  by  the  ap- 
pellee. The  libel  alleged  that  Barge  ^4414,  loaded  with 
rock,  was  delivered  to  the  Tug  Rocona  at  Catalina  Island, 
California,  to  be  towed  to  Long  Beach  Harbor,  and  there 
moored  to  a  float.  The  first  cause  of  action  alleges  such 
arrangement  as  a  contract  of  towage  for  a  consideration. 
Such  first  cause  of  action  goes  on  to  allege  that  the  barge 
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was  loaded  with  879  tons  of  rock,  was  towed  by  the 
Tug  RocoNA  on  April  1,  1945,  and  redelivered  to  the 
libelant  at  a  mooring  float  in  Long  Beach  Harbor  in  a 
sinking  and  unseaworthy  condition,  with  a  large  hole 
punched  in  her  bottom,  approximately  20  feet  aft  of  the 
bow  rake  and  about  five  feet  from  the  starboard  side. 
It  is  further  stated  in  the  first  cause  of  action  that,  to 
prevent  the  barge  from  sinking  with  its  load  of  rock,  the 
libelant  towed  the  barge  about  the  Harbor  in  order  to 
discharge  the  load  overboard.  Claim  is  made  for  the  cost 
of  repairs,  the  value  of  lost  cargo  and  detention  damages, 
together  with  certain  other  incidental  items  of  damages. 

The  second  cause  of  action  sounds  in  tort  and,  in  brief, 
alleges  that  the  Rocona  and  the  agents  and  servants  of 
her  owners,  towed  and  moored  the  barge  in  an  improper, 
careless  and  imprudent  manner  in  that  she  was,  upon 
being  moored,  allowed  to  override  and  run  above  the  moor- 
ing float  when  the  mooring  pendant  of  the  float  was  af- 
fixed to  the  mooring  bit  of  the  barge.  It  is  thereafter 
stated  in  the  second  cause  of  action  that  the  forward  mo- 
tion of  the  barge  caused  the  mooring  line  and  the  anchor 
chain  of  the  float  to  become  taut,  the  mooring  float  over- 
turning below  the  barge.  Thereafter,  in  the  second  cause 
of  action,  follow  five  detailed  specifications  of  negligent 
action  on  the  part  of  the  appellants  relied  upon  by  appel- 
lee as  the  direct  and  proximate  cause  of  the  damages  to 
the  barge. 

The  Pretrial  Stipulation  [pp.  16-20  of  the  Record], 
states  the  facts  which  were  agreed  upon  between  the  par- 
ties prior  to  trial,  and  which,  together  with  the  record 
of  testimony  taken  from  witnesses,  constitutes  all  of  the 
facts  before  the  trial  court. 


Appellants  answered  the  libel  admitting  certain  allega- 
tions and  denying  the  substantial  allegations  of  negligence 
and  improper  towing  and  mooring.  The  answer  [pp. 
10-16  of  the  Record]  also  clarifies  the  ownership  of  the 
Tug  RocoNA  at  the  material  times.  It  is  therein  stated 
that  the  Tug  Rocona  on  April  1,  1945,  was  owned  by 
Case  Connolly  Company,  a  corporation,  the  claimant  be- 
low and  one  of  the  appellants  in  this  Court,  and  that  the 
vessel  was  operated  by  Case  Construction  Company,  a  co- 
partnership. It  appears  elsewhere  in  the  action,  and  was 
not  disputed,  that  Johnson  Western  Company,  a  corpora- 
tion, one  of  the  appellants  herein,  is  the  successor  in  own- 
ership to  all  of  the  assets  and  assumed  all  liabilities  of 
Case  Construction  Company,  the  previous  copartnership. 

The  answer  denies  the  truth  and  accuracy  of  the  spe- 
cific facts  alleged  by  the  libelant  and  in  contradistinction 
thereto  alleges  the  true  facts  and  circumstances  in  para- 
graph V  of  the  answer  [pp.  12-13],  to-wit:  That  the 
barge  was  loaded  by  the  libelant  in  an  improper  and  un- 
safe manner  and  when  delivered  to  the  Tug  Rocona  she 
was  not  in  a  safe,  sound  or  seaworthy  condition  in  that 
she  was  heavy  by  the  stern  with  approximately  two  to 
three  feet  of  freeboard  at  the  bow  and  six  to  eight  inches 
of  freeboard  at  the  stern.  It  is  further  alleged  in  the 
answer  that  the  voyage  between  Catalina  Island  and  Los 
Angeles  Harbor  was  completed  without  untoward  event 
and  that  at  about  the  hour  of  twelve  midnight  on  the 
night  of  March  31-April  1,  1945,  the  Rocona  moored 
the  barge  in  a  safe,  proper  and  seamanlike  manner  to  a 
certain  mooring  block  or  float  provided  by  and  the  prop- 
erty of  the  libelant.  The  answer  goes  on  to  allege  that 
having  completed  her  towing  and  mooring  engagement 
safely  and  properly,  the  tug  departed  and  that  at  some 
unknown  time  thereafter  damage  occurred  to  the  bottom 


of  the  barge.  On  information  and  belief  the  appellants 
allege  that  the  damage  to  the  bottom  of  Barge  #4414 
was  caused  by  the  ebb  and  flow,  rise  and  fall  of  the  sea, 
lifting  or  impelling  the  barge  up,  over  and  upon  the 
U-bolt  affixed  to  the  mooring  block.  Also,  it  is  alleged  in 
the  answer  that  the  chain  from  the  anchor  of  the  mooring 
float  was  too  short,  and  that  by  reason  of  such  condition 
the  floating  portion  of  the  mooring  facility  was  submerged 
or  partially  submerged,  thus  making  it  inevitable  that  a 
heavily  laden  craft  moored  thereto  would,  during  high 
tide  or  medium  tide,  be  hoisted  or  impelled  upon  and  over 
the  top  of  the  mooring  float.  In  answering  the  appellee's 
second  cause  of  action  the  general  denials  are  repeated, 
and  it  is  further  alleged  that  the  tug,  her  agents,  em- 
ployees and  servants,  master  and  crew,  used  proper  care, 
caution  and  seamanship  both  in  the  towing  and  in  the 
mooring  of  Barge   :;;S^4414. 

The  first  stated  separate  defense  is  in  the  form  of  a 
general  demurrer  to  paragraphs  I  to  VII  of  the  first  cause 
of  action,  but  not  having  relied  upon  such  ground  for  dis- 
missal of  that  cause  of  action  below,  appellants  do  not 
argue  it  in  this  Court. 

As  a  second  and  separate  defense  the  appellants  al- 
leged contributory  negligence  in  respect  to  the  furnishing 
of  a  mooring  facility  which  was  allegedly  improper  and 
unsafe. 

Findings  of  Fact  and  Conclusions  of  Law  are  found  on 
pages  21-26,  and  the  Interlocutory  Decree  at  pages  27-28. 

Order  allowing  Appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  was  entered  by 
the  District  Court  within  the  three  months  time  permitted 
under  the  statute.  The  Order  Allowing  Appeal  appears  at 
page  30  and  the  Petition  for  Appeal  at  page  29.     As- 


signment  of  Errors  was  filed  at  the  same  time  and  ap- 
pears at  pages  31-34  of  the  record. 

We  beheve  that  the  jurisdiction  of  the  District  Court 
and  of  this  Court  on  appeal  is  clearly  evident  from  the 
recitation  of  the  pleadings. 

a 

Statement  of  Facts. 

The  facts  in  this  matter  are  not  complicated.  However, 
neither  the  actual  cause  of  the  damage,  nor  the  time  of  the 
damage  to  Barge  :^4414  appear  from  direct  evidence  at 
any  place  in  the  record.  The  libelant  (appellee  in  this 
Court)  relied  wholly  upon  inferences  and  what  it  claimed 
to  be  the  burden  resting  upon  appellants  to  explain  what 
happened  and  when,  and  to  demonstrate  that  the  tug,  her 
master  and  crew  performed  their  duties  properly  and  in 
a  seamanlike  manner. 

The  barge  was  loaded  at  Catalina  Island  by  and  under 
the  direction  and  control  of  the  owner  (appellee).  Barge 
#4414,  along  with  one  other  barge,  was  towed  to  Long 
Beach  Harbor,  where  the  appellee  was  constructing  a 
mole.  The  barge  in  question  was  the  forward  barge  of 
the  two  being  towed  in  tandem  by  the  Rocona  across  the 
Catalina  Channel.  The  barge  was  riding  high  at  the  bow 
and  low  at  the  stern.  No  untoward  event  occurred  during 
the  voyage.  After  entering  through  the  breakwater  at 
Long  Beach  Harbor,  the  other  tow  was  turned  over  to 
another  harbor  tug  and  the  RocoNxA.  proceeded  with  the 
barge  in  question  (which  was  then  almost  dead  in  the 
water),  to  the  float  owned,  maintained  and  furnished  by 
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the  appellee,  which  mooring  was  situated  about  a  quarter 
or  a  half  of  a  mile  from  the  point  of  casting-  off  the  other 
barge. 

When  approximately  100  or  150  feet  away  from  the 
mooring,  the  Rocona  shut  off  power  to  the  extent  that 
the  barge  was  practically  dead  in  the  water  as  she  slowly 
approached  the  floating  mooring  block.  A  hand  was  put 
aboard  Barge  #4414  for  the  purpose  of  accomplishing 
the  actual  mooring  operation.  With  a  pike  pole,  the  hand 
finally  and  after  considerable  difficulty,  succeeded  in  lift- 
ing the  mooring  pendant  from  the  mooring  block  and  put- 
ting it  over  the  forward  starboard  mooring  bit  of  the 
barge.  The  mooring  pendant  was  abouty  fifty  feet  long. 
At  this  time  the  undisputed  evidence  shows  that  Barge 
#4414  was  virtually  dead  in  the  water  and  that  the 
mooring  float  with  which  the  hand  (witness  Tomasic) 
was  having  difficulty  in  respect  to  the  mooring  pendant, 
was  on  the  forward  starboard  side  of  the  barge.  Also, 
at  the  same  time,  the  Tug  Rocona  was  hove  to  off  the 
port  side,  awaiting  the  completion  of  the  mooring  opera- 
tion. The  evidence  shows  that  the  Tug  Rocona  was  so 
situated  and  so  maneuvered  by  her  master  that  were  it 
necessary,  she  could  lend  assistance  in  regard  to  control- 
ling the  operation  of  the  tow — the  line  from  the  tow  to  the 
tug  was  still  fast  but  no  forward  pull  was  being  exerted 
upon  the  tow. 

The  witness  Tomasic  completed  the  mooring  operation 
after  spending  a  few  minutes  "fishing"  up  the  pendant  and 
then  reboarded  the  Tug  Rocona  which  circled  the  barge, 
playing  her   light  upon  her   to   see  that  all   was   secure. 


Thereupon,  she  departed  from  the  scene.  Normal  ebb  and 
flow  of  tide  and  harbor  surge  of  the  sea  was  present  at 
all  times. 

Appellee's  Assistant  Project  Manager,  though  not  physi- 
cally present  when  this  barge  came  in,  was  charged  with 
the  duty  and  possessed  of  the  authority  over  bringing  in 
and  mooring  his  company's  barges  and  they  were  subject 
to  such  control  and  direction  on  behalf  of  appellee.  Ap- 
l^ellee's  said  employee  was  responsible  for  the  tow  until 
she  was  made  fast.  • 

Soon  after  the  mooring  was  completed,  one  of  the  ap- 
pellee's employees  in  a  speedboat  made  his  inspection 
rounds  of  the  mooring  facilities  to  see  that  all  matters 
were  normal  and  to  inspect  conditions  in  general.  He 
particularly  observed  the  Barge  #4414  at  her  mooring 
and  saw  nothing  abnormal,  and  regarded  her  as  safe  and 
secure.  Approximately  an  hour  and  a  half  later — though 
not  settled  by  the  evidence  with  certainty — Barge  #4414 
was  found  in  a  listing  condition  and  taking  water  over 
the  sides  and  in  the  process  of  dumping  her  rock  cargo 
overboard.  Thereafter,  assistance  was  given  to  her  in  re- 
spect to  towing  her  about  the  harbor  to  salvage  part  of 
the  load  and  to  prevent  sinking  of  the  barge. 

The  following  day  Barge  #4414  was  capsized  and  a 
hole  in  her  bottom  was  discovered  about  20  feet  aft  of 
the  forward  rake  and  approximately  five  feet  inboard 
from  the  starboard  side.  Planks  numbers  22  and  23  were 
stove  in.  The  hole  was  approximately  the  size  and  gen- 
eral pattern  of  the  U-bolt  on  the  top  of  the  mooring  float. 
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Scraping  marks  on  the  hull  leading  to  the  point  of  dam- 
age were  apparent  in  a  diagonal  course  from  the  forward 
starboard  corner  of  the  barge.  There  were  also  indenta- 
tions on  the  planks  in  the  vicinity  of  the  hole,  which  indi- 
cated pressure  of  the  U-bolt  from  the  underside,  but 
which  did  not  actually  puncture  the  planks  at  the  point 
of  indentation. 

The  principal  difficulty  with  the  case  was  the  absence 
of  direct  evidence  as  to  when  and  how  the  damage  oc- 
curred. 

The  master  and  both  hands  aboard  the  Rocona  testified 
at  length,  independently  and  in  precise  detail  how  all  of 
the  operations  in  connection  with  the  towing  and  the 
mooring  were  performed.  The  appellee's  witnesses  were 
able  only  to  speculate  concerning  zvhen  and  how  the  dam- 
age occurred.  The  matter  came  to  the  knowledge  of  ap- 
pellees only  when  the  barge  was  discovered  in  a  sinking 
condition  at  least  an  hour  and  a  half  after  the  actual 
mooring  operation  was  completed  and  the  tug  had  left. 
Prior  to  that  time  one  of  appellee's  witnesses,  in  making 
his  tour  of  inspection  of  the  harbor  and  the  mooring  fa- 
cilities had  observed  all  in  due  order  with  Barge  ^4414 
moored  to  the  float,  in  proper  trim,  and  it  was  only  some 
time  thereafter  that  the  barge  was  discovered  to  be  in 
trouble. 

The  District  Court  wrote  no  opinion  in  this  case  and 
signed  Findings  and  Decree  precisely  as  prepared  and  sub- 
mitted by  appellee — altering  only  the  name  of  the  desig- 
nated Special  Master. 
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Thereupon,  she  departed  from  the  scene.  Normal  ebb  and 
flow  of  tide  and  harbor  surge  of  the  sea  was  present  at 
all  times. 

Appellee's  Assistant  Project  Manager,  though  not  physi- 
cally present  when  this  barge  came  in,  was  charged  with 
the  duty  and  possessed  of  the  authority  over  bringing  in 
and  mooring  his  company's  barges  and  they  were  subject 
to  such  control  and  direction  on  behalf  of  appellee.  Ap- 
pellee's said  employee  was  responsible  for  the  tow  until 
she  was  made  fast.  • 

Soon  after  the  mooring  was  completed,  one  of  the  ap- 
pellee's employees  in  a  speedboat  made  his  inspection 
rounds  of  the  mooring  facilities  to  see  that  all  matters 
were  normal  and  to  inspect  conditions  in  general.  He 
particularly  observed  the  Barge  :#r4414  at  her  mooring 
and  saw  nothing  abnormal,  and  regarded  her  as  safe  and 
secure.  Approximately  an  hour  and  a  half  later — though 
not  settled  by  the  evidence  with  certainty — Barge  #4414 
was  found  in  a  listing  condition  and  taking  water  over 
the  sides  and  in  the  process  of  dumping  her  rock  cargo 
overboard.  Thereafter,  assistance  was  given  to  her  in  re- 
spect to  towing  her  about  the  harbor  to  salvage  part  of 
the  load  and  to  prevent  sinking  of  the  barge. 

The  following  day  Barge  #4414  was  capsized  and  a 
hole  in  her  bottom  was  discovered  about  20  feet  aft  of 
the  forward  rake  and  approximately  five  feet  inboard 
from  the  starboard  side.  Planks  numbers  22  and  23  were 
stove  in.  The  hole  was  approximately  the  size  and  gen- 
eral pattern  of  the  U-bolt  on  the  top  of  the  mooring  float. 


— 9— 

Scraping  marks  on  the  hull  leading  to  the  point  of  dam- 
age were  apparent  in  a  diagonal  course  from  the  forward 
starboard  corner  of  the  barge.  There  were  also  indenta- 
tions on  the  planks  in  the  vicinity  of  the  hole,  which  indi- 
cated pressure  of  the  U-bolt  from  the  underside,  but 
which  did  not  actually  puncture  the  planks  at  the  point 
of  indentation. 

The  principal  difficulty  with  the  case  was  the  absence 
of  direct  evidence  as  to  when  and  how  the  damage  oc- 
curred. 

The  master  and  both  hands  aboard  the  Rocona  testified 
at  length,  independently  and  in  precise  detail  how  all  of 
the  operations  in  connection  with  the  towing  and  the 
mooring  were  performed.  The  appellee's  witnesses  were 
able  only  to  speculate  concerning  when  and  how  the  dam- 
age occurred.  The  matter  came  to  the  knowledge  of  ap- 
pellees only  when  the  barge  was  discovered  in  a  sinking 
condition  at  least  an  hour  and  a  half  after  the  actual 
mooring  operation  was  completed  and  the  tug  had  left. 
Prior  to  that  time  one  of  appellee's  witnesses,  in  making 
his  tour  of  inspection  of  the  harbor  and  the  mooring  fa- 
cilities had  observed  all  in  due  order  with  Barge  :^4414 
moored  to  the  float,  in  proper  trim,  and  it  was  only  some 
time  thereafter  that  the  barge  was  discovered  to  be  in 
trouble. 

The  District  Court  wrote  no  opinion  in  this  case  and 
signed  Findings  and  Decree  precisely  as  prepared  and  sub- 
mitted by  appellee — altering  only  the  name  of  the  desig- 
nated Special  Master. 
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ll. 
STATEMENT  OF  THE  CASE. 

Succinctly  stated,  the  questions  involved  in  this  appeal 
are  as  follows: 

(1)  Is  the  appellee  entitled  to  recover  the  damages  al- 
leged from  the  appellants  on  the  basis  of  fault  and  negli- 
gence in  connection  with  the  mooring  of  the  Barge  #4414, 
and  the  consequent  puncturing  of  the  bottom  of  the  barge? 
In  other  words,  was  the  mooring  of  the  barge  negligently 
done? 

(2)  Must  the  appellants  bear  the  burden  of  proof  to 
show  that  the  towing  and  the  mooring  of  Barge  :jf;^4414 
was  accomplished  with  due  and  proper  care  and  seaman- 
ship, and  in  connection  with  such  burden  must  appellants 
account  for  the  time  and  precise  cause  of  the  damage  to 
Barge  #4414? 

(3)  Was  the  District  Court  justified  in  concluding 
from  the  record  of  trial  that  the  damage  to  Barge  #4414 
could  occur  in  no  other  possible  way  and  from  no  other 
possible  cause  than  fault  and  negligence  on  the  part  of 
the  tug,  her  master  and  crew,  at  the  time  of  mooring  the 
barge  ? 

The  first  question  is  raised  because  the  only  direct,  rea- 
sonable and  credible  evidence  of  what  occurred  at  the 
material  times  was  not  impeached  and  was  offered  solely 
by  the  appellants.  The  only  evidence  offered  by  the  ap- 
pellee was  in  the  nature  of  negative  opinion  and  specula- 
tive evidence  conditioned  and  based  upon  assumed  facts 
not  proven  and  upon  presupposed  hypotheses. 
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The  second  question  is  raised  because  appellee  contended 
throughout  that  the  burden  of  explaining  what  happened 
and  of  demonstrating  that  they  were  free  from  fault, 
rested  upon  the  appellants  because  the  barge  was  not 
manned  by  any  of  the  appellee's  agents  or  servants  and 
was  (until  the  tug  left  her  at  the  mooring  block)  wholly 
in  the  physical  custody  and  under  the  mechanical  control 
of  the  appellants.  Appellee  further  contended  that  the  re- 
lationship of  bailor-bailee  was  present  in  this  matter. 

The  third  question  is  raised  because  the  District  Court 
reached  its  findings  and  based  its  Interlocutory  Decree 
upon  what  must  be  conceded  to  be  supposedly  logical  de- 
duction and  a  process  of  exclusion  and  a  finding  that  it 
was  impossible  otherwise  to  account  for  the  damage  to 
the  barge  than  through  the  fault  and  negligence  of  the 
RocoNA  at  or  before  the  time  she  left  the  scene  of  the 
mooring,  having  secured  Barge  :^4414  thereto. 
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in. 

Assignment  of  Errors  Relied  Upon. 

Appellant  has  assigned  27  errors  (pp.  31-34)  and  re- 
lies upon  them  all.  Nos.  8  and  24  are  virtually  identical, 
saving  only  that  loss  of  cargo  appears  in  No.  8  and  only 
damage  to  the  barge  appears  in  No.  24.  These  latter  two 
errors  refer  to  the  District  Court  holding  the  appellants 
responsible  on  the  ground  of  negligence. 

The  assignments  of  errors  fall  broadly  into  three  cate- 
gories. Nos.  1-7  inclusive  (p.  31);  10,  16,  19,  21,  23, 
25  and  26  (pp.  32-34),  are  concerned  with  the  first  ques- 
tion involved,  i.  e.,  the  supposed  fault  and  negligence  on 
the  part  of  the  Rocona^  her  master  and  crew  in  connection 
with  the  mooring. 

Nos.  8,  9,  11,  12,  13,  20,  22  and  24  (pp.  32-33),  have 
to  do  with  the  second  question  involved,  namely,  the  bur- 
den of  proof  and  the  extent  of  responsibility  claimed  to 
rest  upon  the  appellants. 

Nos.  14,  15,  17,  18  and  27  (pp.  32-34),  relate  to  the 
third  question  involved,  namely,  the  faulty  deductive 
process  of  decision  employed  by  the  District  Court  in 
reaching  its  decision. 
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IV. 

ARGUMENT  OF  THE  CASE. 

A. 

The  Tug  Rocona  Towed  and  Moored  Barge  No. 
4414  Properly,  Without  Fault  or  Negligence, 
and  the  Record  Is  Devoid  of  Any  Evidence  to 
Contradict  the  Direct,  Reasonable,  Credible  and 
Unimpeached  Evidence  That  Due  Care  Was  Ex- 
ercised in  Fulfilling  the  Rocona's  Duty  as  Tower. 

Errors  1-7  inclusive  (p.  31) ;  and  10,  16,  19,  21,  23,  25 
and  26  (pp.  32-34),  are  applicable  here  and  are  as  fol- 
lows: 

1.  The  District  Court  erred  in  rendering  a  decree  for 
libelant  in  any  particular,  or  at  all. 

2.  The  District  Court  erred  in  holding  that  respond- 
ent, the  tug  RocoNA,  was  improperly  and  negligently 
navigated,  maneuvered  or  operated,  so  as  to  cause  Barge 
4414  to  override  the  mooring  float. 

3.  The  District  Court  erred  in  holding  that  respond- 
ent, Tug  RocoNA,  approached  the  float  with  Barge  4414 
in  tow  at  an  excessive  and  negligent  speed  under  the  cir- 
cumstances then  and  there  prevailing. 

4.  The  District  Court  erred  in  finding  that  respondent, 
Tug  RocoNA,  negligently  failed  to  stop  the  forward 
motion  of  Barge  4414  upon  reaching  the  mooring  float. 

5.  The  District  Court  erred  in  finding  that  the  re- 
spondent, Tug  Rocona,  negligently  and  carelessly  moored 
Barge  4414,  in  that  during  said  mooring  said  Barge  was 
allowed  to  override  said  mooring  float. 
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6.  The  District  Court  erred  in  finding  that  the  re- 
spondent, Tug  RocoNA,  failed  to  take  reasonable  steps  to 
avoid  causing  Barge  4414  to  override  the  said  mooring 
float. 

7.  The  District  Court  erred  in  finding  that  the  damage 
to  Barge  4414  was  caused  solely,  proximately,  or  at  all, 
by  negligence  of  the  Tug  Rocona,  her  Master,  agents, 
or  employees. 

10.  The  District  Court  erred  in  holding  that  Barge 
4414  was  not  moored  safely  and  properly  by  respondents. 

16.  The  District  Court  erred  in  failing  and  refusing 
to  accept  the  testimony  of  witnesses  for  respondents  and 
claimant. 

19.  The  District  Court  erred  in  holding  that  the  momen- 
tum of  Barge  4414  at  time  of  mooring  carried  it  slowly 
forward  into  and  over  the  mooring  float. 

21.  The  District  Court  erred  in  finding  that  all  the  al- 
legations of  the  Answer  filed  by  respondents  and  claimant 
which  are  inconsistent  with  the  findings  of  fact  made  and 
entered  by  the  District  Court,  are  untrue. 

23.  The  District  Court  erred  in  holding  that  respond- 
ent, Tug  RocoNA,  was  negligent  and  in  sole  fault  in  the 
premises. 

25.  The  District  Court  erred  in  holding  that  Guy  F. 
Atkinson  Company  is  entitled  to  recover  from  respondent. 
Tug  RocoNA,  and  respondent,  Johnson  Western  Company, 
all  losses  and  damages  sustained  by  libelant  in  the  prem- 
ises, together  with  interests  and  costs. 

26.  The  District  Court  erred  in  admitting  the  opinion 
evidence  of  libelant's  witnesses  as  to  the  cause  of  the  dam- 
age sustained  by  Barge   ^4414,  which  opinion  evidence 
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was  specifically  objected  to  and  admitted  over  the  objec- 
tion of  respondents  and  claimant. 

Before  discussing  points  of  law  or  the  various  subdi- 
visions of  argument,  it  is  important  first  to  envision  the 
type  of  case  which  is  before  this  Court  and  which  came  on 
before  the  District  Court  for  trial.  The  appellants,  by 
virtue  of  the  facts,  were  of  course  the  only  ones  in  a  posi- 
tion to  know  the  precise  manner  of  mooring  and  no  one 
knew  of  their  own  knowledge  when  or  how  the  damage  oc- 
curred. The  appellee,  by  the  necessity  of  the  case,  was 
forced  to  rely  if  it  could,  upon  presumptions,  probabili- 
ties, inferences  and  speculation. 

Hence,  the  nature  of  the  evidence  offered  by  the  appel- 
lants should  justly  be  subjected  to  more  than  ordinary 
scrutiny.  Appellants  are  unreservedly  willing  to  have  the 
evidence  of  their  witnesses  thus  scrutinized  and  carefully 
weighed.  On  the  other  hand,  appellants  justifiedly  con- 
tend that  such  evidence  should  not  be  wholly  eliminated 
and  disregarded  unless  good  cause  and  sufficient  reason 
exist. 

A  reading  of  the  testimony  given  by  the  master  and 
the  two  hands  and  particularly  careful  observation  of  the 
cross-examination  of  those  witnesses  conducted  on  behalf 
of  appellee  will,  we  believe,  demonstrate  without  question 
that  their  evidence  was  given  honestly,  accurately  and  rea- 
sonably. Further,  it  was  not  impeached  or  shaken  in  any 
particular  and  its  consistency  and  its  logic  were  not  im- 
paired either  upon  cross-examination  or  by  the  force  of 
evidence  offered  by  appellee's  witnesses. 

In  short,  the  appellants  come  before  this  court  main- 
taining that  the  correct,  reasonable,  credible  and  unirn- 
l)eached  evidence  shows  without  any  question  whatever, 
that   due   care   and   seamanship   was   exercised    in    every 
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particular  by  the  tug  and  those  in  charge  of  her  during  the 
towing  of  the  barge  and  during  the  time  of  her  mooring. 

Appellants  likewise  maintain  that  in  the  field  of  infer- 
ences, probabilities  and  speculation,  the  result  is  every  bit 
as  consistent  with  a  finding  of  due  care  and  proper  con- 
duct as  with  a  theory  of  fault  and  negligence.  In  those 
circumstances,  neither  hypothesis  is  established.  Gunning 
V.  Cooley,  281  U.  S.  90,  94;  74  L.  Ed.  720,  724  (n.  6). 

Whatever  happened  after  the  mooring,  assuming  of 
course  that  it  was  properly  done,  would  not  be  at  the  risk 
of  the  tug,  her  owner  or  those  in  charge  of  her. 

(1)  The  Relationship  of  Tug  and  Tow  Is  Not  One  of  Bail- 
ment Regardless  of  the  Fact  That  Consideration  Is  Paid 
by  the  Tow.  The  Action  Before  This  Court  Is  Ex 
Delicto  and  Not  Ex  Contractu  and  the  Standard  Is  Due 
and  Ordinary  Care  Under  the  Circumstances. 

Notwithstanding  the  fact  that  the  libel  was  filed  in  two 
counts,  one  on  a  contract  of  bailment  and  the  other  on  a 
theory  of  tort  based  upon  negligence,  this  action  can  be 
regarded,  under  the  established  and  settled  law,  only  as  an 
action  ex  delicto.  The  law  is  ample  and  clear  that  re- 
gardless of  the  fact  that  consideration  is  paid  to  the  tower, 
the  contract  of  towage  does  not  raise  a  bailment.  Also, 
it  is  undisputed  that  the  standard  of  care  is  due  and  or- 
dinary care  under  the  circumstances.  The  tower  is  re- 
quired to  use  due  and  ordinary  seamanship  under  the  cir- 
cumstances and  his  obligation  is  no  greater  from  the 
standpoint  of  standard  of  care.  Though  attempts  have 
been  made  in  the  past  to  look  upon  the  tower  as  an  in- 
surer of  the  safety  of  the  tow,  that  approach  has  been 
unequivocally  rejected  by  the  courts. 
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The  case  of  New  York  Trap  Rock  Corp.  v.  Christie 
Scow  Corp.  (C.  C.  A.  2),  162  F.  (2d)  624,  627,  is  suf- 
ficient authority  for  the  rule  that  a  contract  of  carriage 
does  not  place  the  tow  in  bail  to  the  tug  and  such  rule 
extends  to  an  unmanned  craft  such  as  is  before  the  court  in 
this  cause.  Starting  at  the  bottom  of  page  626  of  162 
F.  (2d),  the  Court  said: 

"After  some  vacillation  in  the  lower  courts — as 
we  showed  in  The  White  City — the  Supreme  Court 
definitely  decided  in  Stevens  v.  The  White  City,  that 
the  doctrine  that  a  contract  of  towage  does  not  put 
the  tow  in  bail  to  the  tug,  extends  to  cases  where  the 
tow  in  an  unmanned  scow  or  barge,  and  a  fortiori 
where  a  bargee  is  on  board." 

For  the  point  that  this  action  is  ex  delicto  and  not  ex 
contractu,  and  also  that  the  tow  is  not  in  bail  to  the  tug, 
we  cite  the  case  of  William  Stevens  v.  The  White  City, 
285  U.  S.  195,  201 ;  76  L.  Ed.  699,  703,  together  with  the 
numerous  cases  therein  cited.     That  rule  is  indisputable 
on  the  basis  of  The  White  City  case  and  we  shall  have 
occasion  to  discuss  the  case  more  fully  at  another  appro- 
priate point  in  this  brief,  because  the  whole  opinion  is  of 
the  utmost  value  in  connection  with  the  argument  of  this 
appeal.  At  page  703  of  76  L.  Ed.  Mr.  Justice  Butler  said : 
''Petitioner's  claim  against  respondent   is   not  for 
breach  of  contract  but  one  in  tort.     His  allegations 
and  proof  in  respect  of  the  agreement  between  the 
parties  were  made  by  way  of  inducement  to  his  reed 
grievance    which    was    the    damage    to    the    Drifter 
claimed  to  have  been  caused  by  negligence  of  respond- 
ent.    It  has  long  been  settled  that  suit  by  the  owner 
of  a  tow  against  her  tug  to  recover  for  an  injury  to 
the  tow  caused  by  negligence  on  the  part  of  the  tug 
is  a  suit  ex  delicto  and  not  ex  contractu.''     (Citing 
many  cases.)     (Emphasis  supplied.) 


Were  it  needed,  additional  authority  for  the  foregoing 
rule  is  found  in  the  case  of  Waldie  v.  Steers  Sand  & 
Gravel  Corp.,  151  R  (2d)  129,  131,  where  in  citing  The 
White  City  case,  above,  the  court  said: 

"But  it  must  be  remembered  that  she  is  not  a  bailee 
of  the  tow,  and  that  the  tow  must  always  establish 
her  fault."     (Emphasis  supplied.) 

(2)  Discussion   of   Evidence   of    Due    Care   and   Proper    Sea- 
manship re  Mooring. 

As  previously  mentioned,  the  only  direct,  reasonable 
and  credible  evidence  of  what  occurred  just  prior  to  and 
at  the  mooring  of  Barge  #4414  is  found  in  the  testi- 
mony of  appellants'  witnesses.  Reeves,  the  master;  Toma- 
sic,  the  hand  who  did  the  mooring;  and  Gentle,  the  hand 
and  winchman  aboard  the  Rocona.  Brief  reference  will 
also  be  made  to  certain  testimony  given  by  one  of  appel- 
lee's witnesses,  Jackson. 

Shortly  after  the  barge  was  made  fast  to  the  float  ap- 
pellee's employee,  Jackson,  made  a  tour  of  inspection  of  the 
mooring  area  "to  look  at  all  the  barges  and  see  how  every- 
thing was  laying"  [p.  49].  He  observed  nothing  unusual 
and  he  did  pay  particidar  attention  to  Barge  #4414 
then  lying  at  the  mooring  float.  His  trip  was  for  the  pur- 
pose of  seeing  that  all  matters  were  secure  [p.  62].  About 
an  hour  and  a  half  later  he  observed  that  Barge  #4414 
was  listing  and  efforts  were  then  made  to  get  the  barge 
"inside  to  unload  her"   [p.  50], 

It  will  be  remembered  that  the  load  was  an  abnormal 
one — it  was  out  of  the  ordinary — in  that  it  was  high  at 
the  bow  and  low  at  the  stern.  Such  testimony  was  given 
by  Captain  Reeves,  the  master  of  the  tug   [p.   128].     It 
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is  significant  and  important  to  keep  in  mind  when  study- 
ing the  whole  record  of  trial  that: 

(a)  The  trim  of  the  barge  as  loaded  by  the  appellee 
was  abnormal,  particularly  in  that  she  was  high  at 
the  bow,  and 

(b)  That  at  a  time  follozving  the  mooring  and 
after  the  departure  of  the  libeled  Tug  Rocona,  the 
barge  was  observed  by  one  of  appellee's  employees 
and  witnesses,  charged  with  the  duty  of  determining 
such  fact,  to  be  in  no  trouble,  properly  moored,  and 
apparently  riding  safe  and  easy  at  the  float. 

The  log  of  the  Rocona  [p.  166]  discloses  that  one  hour 
and  a  quarter  was  consumed  between  the  time  of  entering 
the  harbor  at  the  breakwater  and  the  departure  following 
the  completion  of  the  mooring  operation.  The  tug  en- 
tered the  harbor  through  the  east  entrance  to  the  break- 
water. Thereafter  she  cast  off  to  the  charge  of  another 
tug,  a  second  barge  which  had  been  towed  across  the  Cata- 
lina  Channel  astern  of  the  barge  in  suit.  At  the  time  of 
the  transfer  of  the  after  barge  to  another  tug,  both  Barge 
#4414  and  the  one  to  be  cast  off  were  practically  at  a 
standstill  in  the  water.  The  line  to  the  #4414  from 
the  Rocona  was  shortened  and  the  tug  proceeded  with  the 
single  barge  in  the  direction  of  the  mooring  float  [p.  129]. 

When  approximately  a  thousand  feet  away  from  the 
float,  the  Rocona  slowed  and  backed  down  to  let  the  stern 
of  the  tug  come  easy  to  the  barge.  Thereupon,  the  hand, 
Tomasic,  stepped  aboard  carrying  a  pike  pole  [p.  131]. 
Reeves,  the  master,  picked  out  the  float  to  be  used  with 
the  ship's  spotlight,  and  when  distant  about  100  to  150 
feet  from  the  mooring  block,  he  shut  off  the  tug's  power 
and  drifted   [pp.  131-133,  141-142].     After  shutting  off 


-20- 

the  power  at  about  100  feet  from  the  mooring  block,  the 
stern  of  the  tug  (off  to  the  port  side  of  the  barge)  was 
"kicked  down"  so  that  the  tug  lay  alongside  the  barge 
with  no  strain  on  the  latter  but  still  in  a  position  to  check 
the  headway  of  the  barge  if  she  had  headway.  The  barge 
was  permitted  to  drift  up  to  the  mooring  [p.  132]. 

From  about  60  feet  away  [p.  145]  Reeves,  the  master, 
observed  Tomasic  on  the  barge  "fishing"  for  the  mooring 
pendant  attached  to  the  float.  He  could  see  that  Tomasic 
was  having  difficulty  taking  it  aboard — "It  took  him  quite 
a  little  while"  [p.  145].  At  that  time  there  was  no  head- 
way on  Barge  :#:4414,  i.  e.,  "she  was  at  a  dead  stop, 
other  than  the  surge  back  and  forth"  [p.  134].  After 
Tomasic,  aboard  the  barge,  reported  everything  all  right, 
the  tug  came  alongside,  threw  off  the  tow  wire,  and  Toma- 
sic came  aboard  with  his  pike  pole.  Thereupon,  Reeves 
played  the  ship's  spotlight  the  length  of  the  barge  and  de- 
parted from  the  scene.  He  observed  nothing  abnormal 
or  unusual.  After  Tomasic  put  the  mooring  pendant  over 
the  bit  on  the  barge.  Captain  Reeves  did  not  thereafter 
tighten  the  line  between  the  barge  and  the  tug  [pp.  133- 
134].  At  the  time,  Captain  Reeves  could  see  that  the  top 
of  the  float  was  approximately  level  with  the  surface  of 
the  water  and  had  green  moss  on  it.  To  him  that  meant 
that  she  must  have  been  waterlogged,  a  very  old  mooring, 
and  that  she  must  have  been  almost  straight  up  and  down 
on  her  anchor  chain  [pp.  135-136].  The  greatest  speed 
that  was  attained  between  the  time  of  transferring  the 
first  barge  to  another  tug  and  the  time  of  mooring  Barge 
#4414,  was  three-quarters  to  one  knot  per  hour  [pp. 
139-140]. 

Tomasic,  the  hand  who  did  the  mooring  while  aboard 
Barge  #4414,  had  had  12  years  experience  as  a  seaman 


—21— 

and  at  the  time  of  the  mooring  had  attended  or  assisted 
at  moorings  of  barges  of  the  type  in  quetsion  for  a  period 
of  seven  or  eight  months  [pp.  148,  165].  After  the  tow 
Hne  was  shortened  when  the  tug  was  transferred,  the  Hne 
to  Barge  #4414  was  about  35  or  40  feet  long.  It 
was  about  one-quarter  or  one-half  mile  from  the  place  of 
delivering  the  other  barge  to  the  other  tug,  to  the  mooring 
[Point  "T-1"  to  'T-2"  on  appellee's  Exhibit  No.  4,  i.  c, 
harbor  chart].  The  mooring  float  (*T-2"  on  the  chart) 
was  about  1500  feet  off  the  mole  or  landworks  ('T-3") 
[pp.  152-155].  The  weather  was  normal  and  the  surge 
and  ebb  and  flow  of  the  tide  and  the  harbor  water  were 
normal  [p.  156].  The  witness,  Tomasic,  saw  the  float 
when  the  light  from  the  tug  was  played  upon  it  a  distance 
of  about  750  feet.  There  were  no  other  unoccupied  or 
available  floats  for  mooring  purposes  in  the  vicinity  [p. 
157].  At  about  200  feet  from  the  float,  the  captain 
stopped  the  tug  engine  and  the  boat  "worked"  ahead  slowly 
[pp.  157,  172].  At  the  time  of  the  mooring  and  after 
Tomasic  had  been  placed  aboard  the  barge,  she  was  "dead 
in  the  water"  [p.  163]. 

The  barge  (from  the  distance  of  150  to  200  feet  away 
from  the  mooring  when  the  engine  of  the  tug  was  cut  ofl^) 
drifted  toward  the  mooring  float  on  a  course  of  approach 
so  that  if  she  had  kept  on,  the  float  would  have  been  on 
the  barge's  starboard  side.  The  line  to  the  tug  was  not 
taut  at  such  time  and  the  barge  did  not  go  by  the  moor- 
ing block  or  float  [pp.  157-158,  162,  180]. 

It  took  Tomasic  five  or  ten  minutes  to  get  the  mooring 
pendant  attached  to  the  float  out  of  the  water  so  that  it 
could  be  placed  around  the  mooring  bit  on  the  forward, 
starboard  corner  of  the  barge.  During  the  "fishing"  op- 
eration the  starboard  corner  of  the  barge  was  toward  but 


—22— 

not  touching  the  float.  The  witness  did  not  go  aboard 
the  float  to  aid  himself  in  "fishing  up"  the  fouled  pendant 
because  it  was  too  slippery  from  moss,  which  was  of  the 
long  hairy  type  [pp.  158-160]. 

At  the  time  of  the  struggle  to  get  the  pendant  out  of 
the  water  and  fastened  to  the  barge,  the  Tug  Rocona 
was  over  on  the  port  or  left  side,  approximately  parallel 
to  the  barge.  Tomasic  observed  Captain  Reeves  in  the 
pilot  house  looking  through  the  window,  which  was  open 
[pp.  161-162]. 

In  lieu  of  summary  of  his  testimony,  we  quote  the  fol- 
lowing direct  testimony  of  Tomasic,  from  page  162: 

"Q.  Mr.  Tomasic,  as  you  recall  that  incident  that 
night  and  what  occurred,  did  or  did  not  the  Barge 
4414  override  that  mooring  float?  A.  Absolutely 
not. 

Q.  How  did  you  know  that  it  didn't?  A.  Be- 
cause if  that  barge  would  have  overrun  that  mooring 
float  I  would  never  have  got  ahold  of  that  cable  un- 
less we  made  another  pass  at  it. 

Q.  Did  you  feel  any  bump  or  any  jar  aboard  the 
barge?     A.     No,  sir. 

Q.  Did  you  hear  any  thud  or  crash  or  cracking? 
A.  Absolutely  nothing,  sir,  outside  of  the  normal 
noises  that  a  barge  always  makes. 

Q.  That  is  a  slapping  sort  of  thing,  isn't  it?  A. 
That's  right." 

After  Tomasic  reboarded  the  Rocona  the  craft  made  a 
circle  of  the  mooring  barge,  playing  her  spotlight  upon  the 
barge  and  the  mooring  float  [pp.  181-182].  In  answer  to 
the  court's  question  "Did  you  observe  the  barge  and  the 
mooring  as  you  made  the  circle?"    (emphasis  supplied), 
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Tomasic  answered  "Yes,  sir,"  and  when  asked  "By  what 
light  did  you  observe  it,"  the  witness  repHed  to  the  court: 
"Well,  as  we  made  our  circle  pretty  close  I  was 
standing  at  that  time  on  the  after  part  of  the  deck, 
back  by  the  tow  winch,  I  could  observe  it  through 
the  side  lights  of  the  tug.  Captain  Reeves  probably 
seen  it  in  the  searchlight"   [p.  182]. 

Appellants'  next  witness,  Gentle,  was  a  towboat  man, 
with  about  90  days  of  service  at  the  time  of  the  occur- 
rence in  question,  and  was  serving  aboard  the  Rocona  as 
a  deckhand  and  operated  the  winch.  The  ship's  engineer 
was  below  decks  at  the  engine  control  during  all  of  the 
material  times  [pp.  188-189]. 

About  a  quarter  to  a  third  of  a  mile  inside  the  break- 
water the  after  tow  was  cast  off  and  delivered  to  another 
harbor  tug.  The  line  to  the  Barge  #4414  was  short- 
ened to  about  60  feet  between  the  two  craft.  (Tug 
Rocona  and  Barge  #4414.)  They  proceeded  at  a  "slow 
bell"  to  the  mooring.  The  speed  under  "slow  bell"  was 
one-half  to  three-quarters  knots  per  hour   [p.  195]. 

Gentle  observed  the  float  as  the  barge  slowly  approached 
with  the  starboard  side  of  the  barge  toward  the  float,  i.  e., 
as  the  Rocona  with  her  tow  approached  the  float,  she  was 
running  off  towards  the  port  side  of  the  float  [pp.  195, 
202]. 

Being  at  the  after  winch,  the  witness  saw  the  mooring 
approaching  the  starboard  side  of  the  barge  and  then  ob- 
served the  tug,  having  moved  off  to  port,  backing  down 
to  where  "we  were  lying  approximately  alongside,  just  a 
little  bit  forward  of  the  bow  with  the  stern  approximately 
20  or  30  feet  aft  of  the  bow"  [pp.  195-196].  There  was 
no  pulling  on  the  line  to  the  barge  as  the  tug  lay  alongside 
during  the  mooring  operation,  i.  e.,  there  was  no  "pull- 
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ing",  only  "maneuvering"  to  keep  the  barge  in  a  direct 
line,  and  being  off  to  the  side  of  the  barge  the  tug  could 
swing  her  or  just  come  up  against  the  line  so  as  to  swing 
the  barge.  The  witness  pointed  out  that  one  could  not 
hope  to  shut  off  power  150  or  200  feet  away  and  have 
the  barge  run  directly  in  a  straight  line  'Vight  to  the  float" 
[p.  196].  Mr.  Gentle  did  not  actually  see  Tomasic  at- 
tempting to  or  in  the  act  of  mooring  the  barge  to  the  float, 
because  his  view  was  obscured  [p.  197]. 

Before  the  mooring  was  made,  the  witness  saw  the  float 
and  observed  not  more  than  three  inches  of  her  above 
water.  Upon  inspection  of  the  float  the  witness  saw  long 
hairy  type  of  moss  thereon,  although  he  saw  very,  very 
little  on  top  of  the  float  [pp.  198-199,  204]. 

It  is  signiflcant  that  forty-eight  hours  later,  Gentle  ob- 
served that  several  pieces  of  4  x  4  had  been  built  in  a 
bulkhead  around  the  ring  on  the  top  of  the  appellee's  float 
— apparently  as  a  protection  against  damage  being  caused 
by  the  iron  ring  on  the  top  of  the  float  [pp.  197,  198-199]. 

The  witness  did  not  pay  any  attention  to  observing  the 
completed  mooring  of  Barge  #4414  to  the  float,  when, 
thereafter,  the  tug  circled  the  barge — he  just  knew  that 
they  did  circle  it  [p.  203]. 

We  respectfully  urge  the  court  to  read  all  of  the  testi- 
mony of  the  witnesses,  Reeves,  Tomasic  and  Gentle,  and 
especially  the  competent  cross-examination  of  those  people, 
conducted  by  appellee's  most  able  counsel.  It  is  because 
of  the  impressive  candor  and  forthrightness  of  the  testi- 
mony, that  appellants  are  confident  that  this  court  will  ac- 
cept that  evidence  in  preference  to  the  speculation,  opin- 
ion and  attempted  reconstructed  circumstances  testified  to 
by  appellee's  witnesses. 
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Appellee  introduced  the  testimony  of  four  witnesses, 
only  one  of  whom  was  an  experienced  marine  man  and 
marine  surveyor. 

Permit  us  now  briefly  to  consider  the  qualifications, 
abilities  and  the  technical  standing,  if  any,  of  each  of 
those  four  witnesses  for  appellee  whose  testimony  was 
apparently  accepted  by  the  trial  court  to  the  exclusion  of 
the  testimony  of  the  master  of  the  vessel  and  his  two 
hands : 

The  first  witness  presented  by  appellee  was  Mr.  Jack- 
son, a  real  estate  agent  [p.  40].  At  the  time  of  the  dam- 
age to  Barge  #4414,  Jackson  was  employed  by  appellee 
as  superintendent  of  the  "graveyard"  shift  in  charge  of 
unloading  and  loading  rock  barges  [p.  41].  He  was 
charged  with  the  precise  duty  of  seeing  that  nothing 
unusual  existed  after  the  barges  had  been  brought  in  and 
moored,  and  it  was  he,  also,  who  actually  observed  the 
barge  in  question  after  she  had  been  moored,  and  found 
her  to  be  secure  [p.  62].  Mr.  Jackson  had  never  served 
aboard  ship,  held  no  maritime  license,  and  had  merely 
seen  barges  moored  "hundreds  of  times"  [pp.  53,  60]. 
On  the  basis  of  such  qualifications  he  was  permitted,  over 
objection  [pp.  52,  53],  to  give  opinion  concerning  the 
proper  methods  of  mooring  and  the  dangers  associated 
therewith  [pp.  53-54,  55-56].  That  sort  of  testimony 
and  that  character  of  opinion  is  wholly  useless  and  the 
objections  should  have  been  sustained.  We  submit  that 
the  court  must  have  been  unduly  impressed  and  carried 
away  by  the  glib,  lengthy  and  very  willing  and  voluntary 
dissertations  of  Mr.  Jackson.  The  only  direct  evidence 
from  that  first  witness  called  by  appellee,  related  to  his 
two  patrols  of  the  mooring  area  and  his  inspections  of 
the  bottom  of  the  damaged  barge  the  following  day. 
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The  next  witness  called  by  appellee  was  a  carpenter, 
Mr.  Bach.  At  time  of  the  occurrences  in  suit  he  was 
yard  superintendent  [p.  72].  Mr.  Bach  testified  in  detail 
to  the  type  of  construction  of  mooring  floats  and  their 
appurtenances  [pp.  73-75].  He  likewise  inspected  the 
damage  to  the  holed  barge  the  next  day.  However,  upon 
his  direct  examination  he  placed  the  broken  planks  five 
feet  from  the  port  side  [p.  77],  but  upon  his  cross-ex- 
amination he  altered  his  recollection  to  place  the  hole 
nearer  to  the  starboard  side  [p.  83]  ;  clearly  not  a  wilfull 
change  of  position  but  certainly  a  clear  indication  of  the 
unreliability  of  his  memory.  Mr.  Bach  was  properly  not 
called  upon  for  his  opinion  concerning  cause,  time,  etc., 
of  the  damage. 

The  next  witness  presented  by  the  appellee  was  Mr. 
Rainier,  now  a  superintendent  upon  a  sewer  job  [p.  83]. 
At  the  time  of  the  accident  giving  rise  to  this  cause,  Mr. 
Raimer  was  an  assistant  project  manager  at  appellee's 
mole  job.  He  assumed  full  responsibility  for  towing  of 
rock  at  the  job  in  question,  including  the  dispatching  of 
towboats.  Such  responsibility  extended  from  the  time 
the  boat  left  with  the  empty  barges,  went  to  Catalina, 
were  loaded,  and  then  towed  to  the  mainland,  and  he  was 
responsible  until  the  barges  were  made  fast  [p.  90]. 
Raimer,  both  on  direct  and  upon  cross-examinations,  un- 
equivocally assumed  full  responsibility  and  claimed  full 
power  of  direction  and  control  of  the  barges,  which  would 
include  their  mooring.  Appellee's  counsel  went  further 
and  tried  for  page  after  page  of  the  record  to  qualify 
Raimer  as  an  expert  to  give  his  opinion  upon  the  cause 
of  the  damage  in  question  [pp.  86-88,  90-100].  At  first 
the  court  consistently  sustained  objections  to  Mr.  Raim- 
er's  opinions,  but  finally,  in  a  confused  sort  of  way    [p. 
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99],  permitted  Raimer  to  give  his  opinion  concerning  the 
impossibihty  of  towing  the  barge  across  the  Catalina 
Channel  with  a  hole  in  her  hull  of  the  type  that  was  ob- 
served by  the  witnesses.  So  far  as  we  are  able  to  find 
in  the  record  of  Mr.  Raimer's  testimony,  he  never  did 
give  an  opinion  concerning  the  cause  of  the  damage. 
Hence,  Mr.  Raimer's  testimony,  in  net  effect,  cannot  be 
said  to  have  added  anything,  nor  would  the  trial  court 
be  justified  in  resting  any  of  its  findings  upon  such  testi- 
mony. 

The  one  qualified  marine  man  presented  as  a  witness 
by  appellee  was  Mr.  Scheibe,  an  experienced  marine  sur- 
veyor. Mr.  Scheibe's  opinion  was  based  upon  an  exam- 
ination of  the  marks  on  the  bottom  of  the  barge  and  the 
hole  in  the  hull,  and  upon  nothing  else  save  his  attendant 
knowledge  of  the  action  of  the  waters  in  the  harbor.  In 
brief,  his  opinion  was  that  the  barge  would  not  override 
the  float  "with  the  ordinary  and  usual  conditions  of  the 
current  and  tide  and  surge  in  the  harbor  .  .  ."  [p. 
109].  That  zvas  the  sum  total  and  the  extent  of  Mr. 
Scheibe  s  opinion.  He  did  not  state  at  any  place  in  his 
testimony  that  the  barge  was  pulled  over  or  in  any  other 
manner  forced  upon  the  mooring  float.  When  Mr.  Scheibe 
testified  [p.  107]  that  in  his  opinion  "the  barge  overrode 
a  mooring  float  and  that  the  eye — the  "U"  bolt  punc- 
tured the  bottom  planking,"  he  did  no  more  than  to  sup- 
port some  of  the  facts  already  agreed  to  in  the  Pre-Trial 
Stipulation,  vis.:  The  hole  in  the  bottom  of  the  barge 
was  caused  by  an  object  the  shape  of  the  U-bolt  on  the 
float.  That  sort  of  testimony  does  not  even  hint  at  cause 
as  "cause"  is  here  being  sought.  When  Mr.  Scheibe  ruled 
out  the  action  of  wind  and  waves,  currents  and  surges 
as    the    cause,    his    opinion    by    no    means    pointed    to    a 
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negligent  job  of  mooring  or  improper  action  in  that 
regard  on  the  part  of  a  towing  tug.  It  is  signifi- 
cant to  note  that  Mr.  Scheibe  on  cross-examination, 
in  effect,  agreed  with  the  feasibility  and  possibility  of 
appellants'  theory  relating  to  the  short  anchor  chain 
on  the  float  as  a  possible  means  of  keeping  the  float 
too  far  submerged  and  thus  making  it  more  possible 
for  a  barge,  with  trim  such  as  was  the  trim  of  Barge 
4414  (high  at  the  bow  and  low  at  the  stern),  to  come 
afoul  of  the  top  of  the  float.  He  was  asked  [pp.  112- 
113]: 

"Would  it  alter  your  opinion  if  added  to  the  cir- 
cumstances upon  which  you  based  the  other  opinion 
were  the  fact  that  the  anchor  chain  on  the  float  were 
such  as  to  bring  that  float  below  the  water  surface 
at  some  time  or  another,  would  that  alter  your  opin- 
ion? 

Witness:     My  opinion  was  based  on  normal  con- 
ditions with  the  float  on  the  water. 
Question  by  Mr.   Scully:     Yes. 
A.     Had   the   anchor   chain   been   too   short   with 
that  float  submerged,  then  anything  could  happen. 

0.  She  could  possibly  get  afoul  of  that  'U'  bolt, 
couldn't  she?  A.  Definitely  that  float  would  be 
under  water," 

Further,  Mr.  Scheibe  said  that  it  was  "very  probable" 
that  the  barge  arrived  at  destination  (the  mooring  block) 
carrying  free  water  in  her  hold  [p.  114].  Add  that  to 
Mr.  Scheibe's  prior  explanation  [p.  110]  about  what  free 
water  will  do  to  a  craft  at  anchor  as  it  shifts  back  and 
forth  in  the  hold,  and  we  have  another  possible  condition 
based  upon  the  physics  of  the  problem  which  could  result 
in  the  barge  getting  on  top  of  the  probably  partially  sub- 
merged float. 
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Once  more  we  see  the  utility  and  appealing  logic  of 
that  line  of  cases  holding  that  proof  of  two  hypotheses, 
for  only  one  of  which  a  defendant  may  legally  be  held 
responsible,  has  no  tendency  to  establish  the  truth  of 
either  hypothesis  and  a  plaintiff  in  such  circumstances 
fails  to  sustain  the  ultimate  burden  of  proof  which  never 
shifts  from  his  shoulders. 

White  V.  Spreckels,  10  Cal.  App.  287. 

In  view  of  the  state  and  character  of  the  evidence  in  this 
record,  and  particularly  recalling  that  appellee,  concurred 
with  by  the  trial  court,  rested  upon  evidence  given  by  a 
real  estate  broker,  a  sewer  project  superintendent,  a  car- 
penter and  one  qualified  marine  surveyor  who  gave  no 
positive  opinion  but  testified  on  the  subject  of  cause  only 
in  the  negative,  we  submit  that  appellants  and  this  court, 
should  they  desire  to  indulge  in  such,  may  properly  likewise 
speculate  as  to  what  caused  the  hole  in  the  bottom  of 
Barge  4414.     We  therefore  offer  the  following: 

The  evidence  shows  without  dispute  that  Tomasic,  the 
hand  who  was  put  aboard  the  barge,  had  ample  oppor- 
tunity to  and  did  actually  spend  considerable  time  "fishing 
up"  the  fouled  mooring  pendant  and  securing  it  to  the 
Sampson  post  on  the  barge.  It  is  unavoidable  therefore, 
that  the  barge  must  have  been  very  slow  in  the  water  if 
not  actually  stopped  dead.  That  in  itself  shows  due,  reas- 
onable and  proper  care  and  seamanship  in  the  circum- 
stances and  once  that  is  shown  credibly  and  satisfactorily 
by  the  evidence,  as  we  submit  it  was,  appellants  should  be 
absolved  from  all  responsibility.  It  is  highly  probable 
that  any  surging  of  the  water  would  place  the  float  in 
front  of  the  barge  at  some  time  or  another  and  with  the 
barge  riding  high  at  the  bow,  a  passing  steamer  or  any 
other  of  a  thousand  possible  forces  might  force  the  float 


—30- 

against  the  forward  rake  of  the  bow  and  impel  the  barge 
upon  the  float.  There  are  a  myriad  of  ways  in  which  the 
float  could  get  in  front  of  the  barge  and  an  equally  un- 
known number  of  outside  causes  in  a  busy  harbor  which 
could  then  so  disturb  things  as  to  cause  the  barge  to  come 
afoul  of  the  float  and  the  float's  U-bolt. 

(3)  The  Weight  to  Be  Accorded  to  the  Findings  and  Decree 
Entered  in  the  District  Court. 

Plagiarizing  this  Honorable  Court's  language  in  the 
case  of  United  States  v.  Johnson,  160  F.  (2d)  789,  792, 
we  are  fully  aware  that  the  record  and  the  findings  below 
come  to  this  court  "encased  in  their  usual  armor."  Ap- 
pellants have  prosecuted  this  appeal  with  full  cognizance 
of  the  repeated  and  established  principle  that  the  findings 
of  the  trial  court  signed,  after  a  trial  in  which  witnesses 
personally  appeared,  are  given  great  weight.  Neverthe- 
less, it  is  equally  the  law  established  by  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  and  in  other  circuits, 
that  the  weight  to  be  given  to  the  trial  court's  findings 
varies  with  the  character  of  the  evidence  given  below. 

The  old  case  of  the  Ariadne,  13  Wall.  475,  479,  20  L. 
Ed.  542,  543,  has  been  reaffirmed  many  times  and  is  still 
respected  in  this  and  in  other  circuits.  In  answer  to  the 
broadside  always  fired  with  great  gusto  by  appellees  to 
the  effect  that  there  is  a  presumption  in  favor  of  the  find- 
ings below  when  entered  upon  conflicting  evidence,  the 
United  States  Supreme  Court,  in  the  Ariadne  case,  above, 
said: 

"We  are  not  unmindful  that  both  the  Circuit  and 
District  Courts  came  to  a  conclusion  dififering  from 
ours  as  to  the  alleged  fault  of  the  steamer. 

Their  judgments  are  entitled  to  and  have  received 
our  most  special   full  consideration.     Their   concur- 
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rence  raises  a  presumption,  prima  facie,  that  they  are 
correct.  Mere  doubts  should  not  be  permitted  to 
disturb  them.  But  the  presumption  referred  to  may 
be  rebutted.  The  right  of  appeal  to  this  court  is  a 
substantial  right,  and  not  a  shadow.  It  involves  ex- 
amination, thought  and  judgment.  Where  our  con- 
victions are  clear,  and  differ  from  those  of  the 
learned  judges  below,  we  may  not  abdicate  the  per- 
formance of  the  duty  which  the  law  imposes  upon 
us,  by  declining  to  give  our  own  judicial  effect." 
(Emphasis  supplied.) 

This  court  quoted  language  from  the  Ariadne  opinion 
in  the  United  States  Supreme  Court  in  the  case  of  the 
Ernest  H.  Meyer,  84  F.  (2d)  496,  501,  and  reaffirmed  the 
principle  therein  by  pointing  out  that  Admiralty  Rule 
46^,  28  U.  S.  C.  A.  (following  Sec.  723),  relating  to 
the  making  of  findings,  did  nothing  more  than  change  the 
old  rule  under  which  the  District  Court's  admiralty  de- 
cree was  regarded  as  wholly  vacated  by  an  appeal.  The 
gist  of  this  court's  decision  in  the  Ernest  H.  Meyer  case, 
supra,  is  that  the  Circuit  Court  in  such  an  appeal  as  now 
before  it,  will  weigh  the  evidence  with  a  rebuttable  prima 
facie  presumption  that  the  District  Court  findings  are 
correct.  The  value  of  the  presumption  is  affected  by  the 
amount  of  testimony  below  and  the  character  of  the  evi- 
dence. In  the  case  at  bar,  credibility  is  not  primarily 
under  investigation.  It  is  more  like  the  case  of  one  tried 
upon  depositions  because  this  Honorable  Court  is  called 
upon  to  review  the  accuracy  and  correctness  of  the  trial 
court's  deductions  and  rationalization.  We  are  not  un- 
mindful of  the  fact  that  the  evidence  in  the  case  of  the 
Ernest  H.  Meyer  was  by  deposition.  Even  so,  how- 
ever, the  rules  on  the  point  of  the  weight  to  be  given  to 
trial  court  findings  in  an  Admiralty  appeal  are  well  an- 
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alyzed,  discussed  and  entirely  applicable  in  the  instant  in- 
quiry. 

The  Russell  No.  3,  82  F.  (2d)  260,  263,  was  also  quoted 
by  this  court  in  the  Ernest  H.  Meyer  case,  above.  The 
correctness  of  a  commissioner's  finding  was  under  at- 
tack there.     Judge  Learned  Hand  said: 

"While  it  is  entitled  to  be  treated  as  'presumptively 
correct  .  .  .'  there  is  a  point  after  which  we 
must  assume  responsibility  for  the  facts;  we  think 
this  is  such  a  situation     .     .     ." 

The  District  Court  decree  was  reversed. 

Reverting  to  a  discussion  of  the  case  of  the  Ernest  H. 
Meyer,  84  F.  (2d)  496,  Mr.  Justice  Denman  of  this  Hon- 
orable Court  analyzed  McCrea  v.  U.  S.,  294  U.  S.  382, 
383;  79  L.  Ed.  933,  and  reached  the  conclusion  that  the 
present  rule  of  the  United  States  Supreme  Court  still 
means  that  the  zvhole  evidence  upon  an  Admiralty  appeal 
is  to  be  weighed  and  that  the  record  is  not  to  be  exam- 
ined merely  to  discover  some  evidence  to  justify  the  Dis- 
trict Court's  findings,  /.  e.,  the  proceeding  upon  Admiralty 
appeal  is  not  the  same  as  that  had  upon  a  Writ  of  Er- 
ror. 

In  Great  Atlantic  &  Pacific  Tea  Co.  v.  Brasileiro  (The 
Pocone),  (C.  C.  A.  2d)  159  F.  (2d)  661,  Certiorari  De- 
nied, 91  L.  Ed.  1849,  331  U.  S.  836,  appeals  were  taken 
from  a  decree  in  a  proceeding  by  an  owner  to  limit  liability 
for  damage  by  fire  and  water  to  the  cargo  carried  by  the 
PocoNE.  The  trial  court  found  the  master  and  crew  to 
have  been  negligent,  but  refused  to  impute  fault  or  negli- 
gence to  the  owner  through  owner's  Traffic  Manager 
and  Port  Engineer.  The  pivotal  issue  important  to  our 
inquiry,  and  which  makes  the  case  germane  to  the  case  at 
bar,  was  the  holding  below   (reversed  on  appeal),  to  the 
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effect  that  the  owner's  Port  Engineer,  Borges,  was  not 
negHgent  and  that  therefore  the  owner  of  the  vessel  was 
exonerated.  What  was  done  and  what  occurred  at  the 
material  times  in  connection  with  the  fire  aboardship  was 
fully  shown  by  the  record  below. 

Judge  Hand,  writing  for  a  unanimous  court,  reversed 
and  remanded  the  case  because  of  disagreement  with  the 
finding  by  the  trial  judge  to  the  efifect  that  Borges  was 
not  negligent.  That  portion  of  the  holding  states  (p.  665 
of  159  F.  (2d)): 

"This  runs  counter  to  one  of  the  findings  of  fact, 
so  named ;  but  a  finding  of  negligence  is  not  a  finding 
of  fact  which  must  be  'clearly  erroneous'  to  be  sub- 
ject to  review.  It  sets  a  standard  of  conduct,  which 
while  it  is  applicable  only  to  the  concrete  situation, 
involves  a  choice  between,  and  an  appraisal  of,  two 
contrasted  values — the  needed  precaution  and  the 
possible  damage.  It  is  true  that,  when  the  wrong 
is  not  deliberate,  the  occurrence  of  the  loss  or  dam- 
age by  hypothesis  involves  a  factor  of  probability 
and  it  may  be  argued  that  probability  is  a  question 
of  fact.  Even  so,  after  the  damage  has  been  dis- 
counted by  the  risk,  the  decision  involves  a  com- 
parison of  the  contrasted  values :  the  necessary  pre- 
cautions and  the  stake;  and  that  in  turn  demands  the 
setting  of  a  standard,  a  norm,  an  imperative,  which 
is  the  usual  hallmark  of  a  jural  act.  Certainly  such 
a  decision  is  not  like  a  decision  of  fact  uncolored  by 
any  element  of  choice  or  fiat.  We  are  therefore  free 
to  exercise  our  own  judgment  upon  Borges's  conduct 
and  we  hold  that  he  was  negligent     .     .     ." 

Neill  V.  Hill,  32  Ga.  App.  381,  123  S.  E.  30.  is  an  apt 
authority  on  an  appeal  such  as  this : 

"(a)  The  testimony  of  witnesses  who  swear  posi- 
tively, and  are  not  otherwise  impeached  or  discredited, 


should  not  be  discarded  merely  because  they  are  re- 
lated to  the  party  in  whose  behalf  they  testify,  al- 
though such  relationship  is  proper  for  the  considera- 
tion of  the  jury  when  there  is  other  matter  by  reason 
of  which  they  may  legitimately  question  the  credi- 
bility of  the  testimony.      (Cases  cited.) 

(b)  A  fact  cannot  be  established  by  circumstantial 
evidence  which  is  perfectly  consistent  with  direct, 
uncontradicted,  reasonable  and  unimpeached  testi- 
mony that  the  fact  does  not  exist.  (Cases  cited.)" 
(Emphasis  supplied.) 

In  terminating  discussion  of  this  phase  of  argument 
appellants  urge  this  court  to  give  to  all  of  the  evidence 
that  independent  examination,  thought  and  judgment  to 
which  the  United  States  Supreme  Court  has  said  an  ap- 
pellant in  Admiralty  is  entitled  and  to  which  this  court 
has  on  so  many  occasions  consistently  adhered.  We  are 
confident  that  when  the  clarity,  reasonableness  and  con- 
vincing credibility  of  the  witnesses  having  direct  knowl- 
edge of  the  facts  is  examined,  the  contrast  with  the  un- 
satisfactory evidence  introduced  by  appellee  will  leave  no 
question  in  the  court's  mind  but  that  the  trial  court's 
findings  and  decree  cannot  possibly  be  upheld  on  any 
reasonable  or  logical   basis. 

Finally,  we  hope  that  the  court  will  not  lose  sight  of 
the  fact  that  the  findings  and  decree  were  neither  pre- 
pared nor  altered  in  any  material  respect  by  the  court. 
They  were  signed  as  drafted  and  presented  by  appellee's 
counsel.  That  practical  aspect  is  important  and  properly 
considered  when  the  contention  is  advanced  that  the  trial 
court's  findings  and  decree  are  controlling.  Every  attor- 
ney can  be  expected,  in  such  circumstances,  to  tr}^  to  pro- 
tect his  success  in  the  trial  court  by  drafting  "air  tight" 
findings. 
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B. 

Appellee  Wholly  Failed  to  Establish  by  Direct  Evi- 
dence or  Otherwise  That  the  Damage  to  Barge 
No.  4414  Proximately  Resulted  From  a  Cause  for 
Which  Appellants  Were  Responsible  or  During 
the  Period  Terminating  With  the  Due  and  Proper 
Completion  of  the  Towing  Engagement,  i.e.,  the 
Mooring. 

Errors  8,  9,  11,  12  and  13  [p.  32],  20,  22  and  24  [p. 
33],  are  applicable  here  and  are  as  follows: 

8.  The  District  Court  erred  in  finding  that  the  loss 
of  the  cargo  of  Barge  4414  and  the  damage  to  Barge 
4414  were  caused  solely,  or  at  all,  by  the  negligence  of 
respondent.  Tug  Rocona. 

9.  The  District  Court  erred  in  failing  to  find  that 
libelant  was  negligent  in  respect  to  the  manner,  method 
and  condition  of  loading  Barge  4414,  and  in  failing  to 
find  that  libelant  was  negligent  in  providing,  furnishing, 
and  maintaining  the  mooring  float,  all  as  alleged  in  the 
Answer  to  Libel  filed  by  respondents  and  claimant. 

11.  The  District  Court  erred  in  holding  that  Barge 
4414  sustained  damage  to  her  hull  during  the  time  said 
Barge  was  in  custody  of  respondents,  and  prior  to  the 
completion  of  delivery  of  said  Barge  to  the  mooring  float 
furnished  and  maintained  by  libelant. 

12.  The  District  Court  erred  in  holding  that  Barge 
4414  sustained  damage  prior  to  the  time  respondent,  Tug 
Rocona.  departed  from  the  scene  of  the  mooring. 

13.  The  District  Court  erred  in  failing  to  find  that 
the  anchor  chain  attached  to  the  mooring  float  was  too 
short  to  constitute  a  safe  and  proper  mooring  facility. 
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20.  The  District  Court  erred  in  finding  that  Barge 
4414  began  to  take  water  and  within  an  hour  after  moor- 
ing was  discovered  to  be  in  a  sinking  condition. 

22.  The  District  Court  erred  in  holding  that  neither 
Barge  4414  nor  libelant,  or  either  of  them,  committed  any 
fault  or  negligence  in  respect  to  the  matters  and  things 
alleged  in  the  Libel. 

24.  The  District  Court  erred  in  holding  that  the  dam- 
age to  Barge  4414  was  proximately  caused  solely  by  the 
negligence  and  fault  of  respondent,  Tug  Rocona. 

This  subdivision  of  appellants'  brief  deals  with  appel- 
lee's failure  to  sustain  that  ultimate  burden  of  proof  of 
negligence  which  always  rests  upon  the  plaintiff  and 
never  shifts.  The  old  and  familiar  rule  of  "he  who  af- 
firms must  prove"  is  inherent  in  this  action  as  it  is  in 
all  such  actions  of  similar  character.  Rules  of  presump- 
tion and  inference,  which  are  discussed  more  at  length  in 
connection  with  the  doctrine  of  res  ipsa  loquitur  under 
Subdivision  C  of  this  brief,  are  merely  ancillary  and 
subordinate  aids  to  proof.  It  is  settled  that  presumptions 
and  inferences  are  never  in  themselves  substitutes  for 
evidence  and  proof,  as  such. 

It  will  presently  be  demonstrated  that  there  is  no  pre- 
sumption of  fault  from  the  mere  happening  of  an  acci- 
dent. However,  it  is  first  important  to  recognize  the 
limits  of  duty  and  responsibility  which  rested  upon  the 
tug  and  those  in  charge  of  her.  Once  the  "Rocona" 
brought  her  tow  (Barge  4414)  to  the  place  of  final  des- 
tination and  moored  her  safely  to  an  apparently  safe  fa- 
cility, any  damage  thereafter  occurring  and  not  proxi- 
mately related  to  the  time  and  the  act  of  mooring,  is  at 
the  risk  of  the  barge  and  her  owners  and  not  that  of  the 
tug. 
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In  the  Eastchestcr,  20  F.  (2d)  357,  358,  the  charge 
was  neg-Hgent  mooring  in  an  unsafe  berth.  The  Circuit 
Judge  writing  the  opinion  said: 

'The  tug  having  fulfilled  her  towage  contract  by 
delivering  the  barge  to  the  consignee,  without  ob- 
jection to  the  berth  by  consignee  or  by  bargee,  the 
risk  in  allowing  the  barge  to  remain  in  the  position 
she  was  in  when  the  tug  departed  was  not  the  tug's." 

There  is  not  one  word  of  evidence  of  a  direct  char- 
acter, or  of  a  nature  which  would  justify  a  logical  in- 
ference to  the  effect,  that  the  hole  in  the  bottom  of  the 
barge  occurred  before  the  departure  of  the  *'Rocona." 
On  the  contrary,  all  reasonable  evidence,  especially  the 
testimony  given  by  appellee's  witness,  Jackson,  who  saw 
the  barge  at  the  float  at  a  time  when  she  was  in  no  dif- 
ficulty and  after  the  mooring  was  completed,  points  to 
the  occurrence  at  a  time  subsequent  to  the  completion  of 
the  mooring. 

The  case  of  S choonmakcr-C onners  v.  New  York  Tide- 
water Gravel  Corp.,  11  F.  (2d)  470,  was  cited  as  author- 
ity for  the  quotation  set  forth  above  from  the  Eastchester. 
The  Circuit  Judge  writing  the  opinion  said: 

'Tf  there  was  a  risk  in  allowing  the  barge  to  re- 
main in  the  position  she  was  in  when  the  tug  de- 
parted, it  was  not  the  tug's  (cases  cited).  The  tug's 
duty  was  to  take  her  as  near  to  the  dock  as  she  safely 
could.     There  was  no  obligation  to  stand  by." 

Although  a  District  Court  case  in  which  no  appeal  was 
apparently  taken.  King  v.  Red  Star  Towing  and  Trans- 
portation Co.,  48  F.  (2d)  633,  634,  635,  is  a  most  ap- 
propriate citation.  Its  language  and  the  clear  logic  of 
the  opinion  should  have  its  appeal  to  an  Appellate  Court. 


—38— 

The  sole  witnesses  for  the  Hbelant  in  that  case  were  the 
owner,  who  was  not  present  at  the  time  of  towing,  and  a 
marine  surveyor  who  subsequently  surveyed  the  damage. 
Citing  Aldrich  v.  Penn.  R.  R.  Co.,  255  Fed.  330,  331 
(C.  C.  A.  2d),  the  District  Judge  stated: 

"The  mere  fact  that  the  Mifflin  sank  sometime 
after  she  had  been  tied  up,  and  the  tugs  had  de- 
parted, is  not  sufficient  to  prove  negligence." 

Further : 

"The  only  duty  resting  on  respondent  was  to  take 
the  Mifflin  to  a  reasonably  safe  berth  and,  she  hav- 
ing no  captain  on  board,  to  tie  her  up  in  a  seaman- 
like manner.  The  Brittania  (C.  C.  A.)  252  Fed. 
583  ...  If  respondent  was  without  fault  in 
placing  her  at  her  berth,  the  subsequent  cost  of  rais- 
ing her,  to  get  her  out  of  the  way,  cannot  be  charged 
to  it." 

Obviously,  appellants  are  not  here  contending  to  this 
Honorable  Court  that  had  the  evidence  shown  or  justified 
an  inference  that  the  "Rocona"  and  those  in  charge  of 
her  did  not  perform  properly  when  mooring  Barge  4414, 
liability  would  not  rest  upon  the  appellants.  We  submit, 
however,  that  not  only  was  there  no  direct  evidence  and 
no  evidence  justifying  such  inference,  but  that  the  evi- 
dence greatly  preponderates  in  favor  of  appellants  on  the 
issue  of  due  care  and  proper  seamanship  at  time  of  moor- 
ing. 

It  is  unnecessary  to  extend  further  the  citation  of  au- 
thorities that  in  order  to  hold  the  appellants  on  the  basis 
of  negligence  the  damage  must  have  been  proven  to  have 
resulted  from  an  act  or  omission  for  which  appellants  were 
responsible.     The  record  is  wholly  devoid  of  evidence  on 
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that  score.  The  tug's  duty  as  tower  ceased  when  it 
moored  the  barge  properly  to  the  mooring  faciHty  pro- 
vided by  appellee.  From  the  speculative  standpoint,  the 
fouling  of  the  barge  on  the  mooring  float  likely  occurred 
by  reason  of  the  float  being  held  either  partially  below  or 
just  at  the  level  of  the  water.  If  that  be  the  case,  as  is 
entirely  probable,  appellee  cannot  complain,  because  the 
mooring  belonged  to  and  was  furnished  by  the  appellee. 

Although  liability  was  found  to  exist  upon  the  facts  of 
the  case,  the  Ashwaubemie,  3  F.  (2d)  782,  783,  clearly 
aflirms  the  universal  rule  that  the  burden  of  proving  neg- 
ligence perpetually  rests  upon  those  who  seek  to  establish 
the  tug's  liability.  Negligence  is  never  presumed  from 
the  mere  happening  of  the  accident.  The  case  also  holds 
that  the  tug  is  not  an  insurer  of  the  safety  of  the  tow, 
nor  is  she  responsible  for  errors  of  judgment  on  the  part 
of  the  master,  if  a  competent  seaman  exercising  due  care. 

Significant  of  the  mental  approach  to  the  proof  and  to 
the  case  at  large  on  the  part  of  the  learned  trial  judge  in 
the  District  Court,  and  from  which  we  submit  he  was 
never  able  wholly  to  divorce  himself,  is  his  question  when 
the  evidence  was  concluded  concerning  the  application  of 
the  rule  of  ''highest  degree  of  care"  to  the  case  [p.  209]. 

We  have  cited  Aldrich  v.  Pcnn.  R.  R.  Co.,  255  Fed.  330, 
above.  That  case  was  decided  in  the  Second  Circuit  in 
1918.  The  familiar  universal  rule  of  burden  of  proof  to 
prove  negligence  continually  resting  upon  the  one  who 
asserts  it  was  applied  and  affirmed  upon  the  following 
facts : 

The  master  of  the  tow  testified  that  when  he  went  to 
bed  the  barge  was  in  good  condition  and  undamaged  at 
the  place,  where  it  was   subsequently  discovered,   it   had 


met  with  violence.  The  tow  was  tied  up  and  the  first  in- 
formation concerning  a  collision  was  had  at  8:00  o'clock 
the  following  morning,  when,  upon  coming  on  deck  the 
master's  attention  was  called  to  a  hole  "large  enough  to 
walk  in  and  out" — on  the  port  side.  Three  planks  run- 
ning fore  and  aft  were  broken.  The  testimony  was  silent 
as  to  a  collision  of  any  character  and  the  master  of  the 
tug  which  did  the  towing  testified  that  there  was  no  col- 
lision or  bumping  of  any  character.  The  appellant  sought 
to  infer  negligence  from  those  circumstances.  The  Cir- 
cuit Court  affirmed  the  District  Court  and  refused  to 
make  such  an  inference  on  the  ground  that  the  appellant 
failed  to  sustain  the  burden  which  was  cast  upon  him  of 
proving  negligence  in  the  performance  of  the  towing  op- 
eration. 

We  think  that  the  above  case  is  a  very  strong  one  on 
its  facts.  It  will  be  observed  that  in  affirming  the  Dis- 
trict Court's  decree  the  Circuit  Court  in  the  Aldrich 
case,  above,  did  not  rest  such  affirmance  upon  the  weight 
of  findings  below,  nor  upon  the  conclusive  nature  of  the 
District  Court's  decree.  It  weighed  the  evidence  directly 
and  reached  an  independent  judgment. 

Another  applicable  authority  is  the  case  of  Higgins, 
et  al,  V.  Gypsum,  67  Fed.  612-614  (C.  C.  A.  2d).  A 
collision  occurred  between  two  sailing  vessels.  The  facts 
were  undisputed,  The  Tarbell,  loaded,  was  sailing  close- 
hauled  on  the  starboard  tack.  The  Gypsum  Prince  was 
running  free  on  the  port  tack.  The  Tarbell  was  the 
privileged  vessel.  It  was  the  duty  of  the  Gypsum  Prince 
to  keep  out  of  her  way.  For  a  collision  happening  under 
those  circumstances  the  burdened  vessel  (the  Gypsum 
Prince)  is  to  be  held  responsible  unless  the  cause  was 
inevitable  accident  or  some  fault  of   the   privileged   ves- 
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sel.  The  District  Court  found  that  both  vessels  were  at 
fault.  The  Circuit  Court  reversed  the  decree  below  and 
held  the  Gypsum  Prince  to  have  been  solely  responsible. 
The  Circuit  Court  considered  the  evidence  in  all  its  as- 
pects in  a  careful  and  analytical  manner.  The  District 
Judge  said  that  it  was  extremely  difficult  from  the  testi- 
mony to  find  any  satisfactory  and  certain  explanation  of 
how  and  why  the  collision  occurred.  He  therefore  in- 
dulged in  theorizing  and  deducing  (as  did  the  learned 
trial  judge  in  the  case  at  bar),  in  an  effort  to  determine 
the  cause  from  the  circumstances. 

The  following  quotation  is  from  the  Circuit  Court's 
opinion  and  illustrates  that  court's  view  of  how  the  evi- 
dence should  be  weighed.  From  the  case  of  The  Alex- 
ander Folsom,  52  Fed.  403,  the  Circuit  Court,  in  The 
Gypsum  Prince  case,  quoted: 

*'  The  established  rule  is  that  the  testimony  of 
officers  and  witnesses  as  to  what  was  actually  done 
on  board  of  their  own  vessel  is  entitled  to  greater 
weight  than  that  of  zvitnesses  on  other  boats,  who 
judge  or  form  opinions  merely  from  observations.'  " 
(Emphasis  supplied.) 

The  Circuit  Court  (reversing  the  District  Court),  then 
went  on: 

"This  does  not  mean  that  a  vessel  is  to  be  held 
free  from  an  alleged  fault  whenever  her  officers  and 
crew  testify  that  they  did  not  commit  it.  But  when 
their  evidence  is  given  under  circumstances  which 
are  calculated  to  bring  out  an  independent  story  from 
each  witness,  when  it  is  in  accord  with  what  would 
have  been  the  natural  course  of  events,  when  it  is 
direct  and  positive  and  consistent,  it  is  a  safe  rule  to 
follow  that  it  shall  not  be  set  aside  because  the  testi- 


mony  of  observers  on  the  other  vessel  as  to  color  and 
bearing  of  lights  v^ill  not  harmonize  with  it.  And 
even  on  appeal,  in  a  case  where  the  district  judge  has 
seen  and  heard  some  of  the  witnesses,  such  testi- 
mony should  still  be  accorded  its  proper  weight,  es- 
pecially when,  as  in  this  case,  his  finding  has  been 
apparently  in  part  induced  by  a  misplacing  of  the 
testimony." 

In  the  Pride,  135  F.  (2d)  999  (C.  C.  A.  2d),  the  Dis- 
trict Court's  decree  was  reversed  on  the  ground  that  the 
evidence  did  not  sustain  the  findings,  that  damage  to  the 
barge  resulted  from  navigating  too  closely  to  consignee's 
dock.  There  the  finding  of  fault  rested  ''upon  a  possibility 
which  appears  to  approach  a  likelihood  insofar  as  no 
other  cause  of  the  damage  was  shown."  Nevertheless,  the 
court  said: 

"However,  such  thoughts  as  these  but  show  how 
much  speculation  must  underlie  any  attempt  on  the 
evidence  in  this  record  to  attribute  the  injury  to  the 
barge  to  some  specific  cause.  This  leaves  the  libel- 
ant without  proof  of  any  cause  of  action.  The 
Tracy  was  not  an  insurer  of  its  tow  and  can  be  held 
only  if  its  negligence  is  affirmatively  shown  (citing 
several  cases)." 

Appellants  have  previously  referred  to  the  failure  of 
the  evidence  to  show  how  and  when  in  reference  to  the 
cause  and  time  of  the  damage  to  Barge  4414.  The  Dis- 
trict Court's  findings  and  decree  (both  signed  in  form 
prepared  by  appellee),  when  analyzed  in  the  light  of  the 
evidence  in  the  record,  obviously  proceed  upon  the  theory 
that  the  "how,"  the  "when"  and  the  other  constituent 
elements  of  the  case  relating  thereto,  were  for  the  ap- 
pellants  to   establish,    identify   and   explain.      Under   the 


settled  law  which  has  been  shown  above,  and  which  hard- 
ly needs  citation  of  authority,  such  an  approach  to  this 
case  is  fatal  to  a  finding  of  liability.  The  reason? — be- 
cause the.  ultimate  burden  of  proving  negligence  never 
shifts  from  the  libelant  (appellee)  regardless  of  interim 
shifting  of  the  burden  of  going  forward  with  the  evi- 
dence. It  certainly  was  not  a  duty  of  appellants  to  identify 
the  precise  cause  or  time  of  the  injury  to  the  tow.  To 
rest  content  with  the  statement  that  the  cause  of  the  hole 
in  the  barge  was  the  U-bolt  on  the  mooring  float  would 
be  pure  superficiality  and  sophistry.  The  quest  in  the 
case  is  not  the  instrumental  cause  but  the  legal  cause. 
The  appellee  has  not  met  the  clear  requirements  of  a 
plaintiff  in  a  tort  action  by  merely  proving  the  nature  of 
the  physical  damage  and  the  opinion  of  a  marine  surveyor 
that  the  damage  zvas  not  caused  by  the  action  of  the  tide 
and  surge  of  the  water.  In  just  a  few  words,  that  con- 
stitutes the  entire  extent  of  appellee's  proof  in  the  Dis- 
trict Court. 

Gunning  v.  Cooky,  281  U.  S.  90,  94,  74  L.  Ed.  720, 
724  (Note  6),  cited  in  The  White  City,  285  U.  S.  195, 
76  L.  Ed.  699,  was  not  in  Admiralty  but  it  was  a  negli- 
gence case  and  burden  of  proof  was  one  of  the  points 
decided.  Supported  by  other  respectable  authorities  it 
quoted  Mr.  Justice  Taft,  who  was  then  sitting  in  the 
Circuit  Court,  speaking  in  Ewing  v.  Goode,  78  Fed.  442, 
444,  as  follows: 

"When  a  plaintiff  produces  evidence  that  is  con- 
sistent with  an  hypothesis  that  the  defendant  is  not 
negligent,  and  also  with  one  that  he  is,  his  proof 
tends  to  establish  neither." 

We  have  already  referred  to  the  case  of  White  z: 
Spreckels,  10  Cal.  App.  287,  deciding  \irtually  the  same 
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point,  i.  c,  when  it  appears  that  the  injury  may  have  been 
occasioned  by  one  of  two  causes,  for  one  of  which  de- 
fendant is  responsible,  but  not  for  the  other,  plaintiff 
must  fail  if  the  evidence  does  not  show  that  the  injury 
was  the  result  of  the  former  cause,  or  leaves  it  as  prob- 
able that  it  zvas  caused  by  the  one  as  the  other. 

The  same  idea  was  the  subject  of  a  well  written  opinion 
in  Hughes  v.  Cincinnati,  etc.,  Ry.  Co.,  91  Ky.  526,  16 
S.  W.  275.  The  producing  cause  of  death  was  in  doubt. 
Said  the  court: 

"We  are  left  to  theorize  as  to  it.  One  suing  to 
recover  for  damag^es  for  injury  arising  from  an- 
other's neglect  must  offer  some  testimony  conducing 
to  show  that  it  was  so  occasioned.  Negligence  can- 
not be  presumed  in  a  case  like  this  one.  The  pre- 
sumption is  the  other  way  .  .  .  He  (plaintiff) 
has  merely  presented  two  or  more  states  of  case  upon 
which  one  may  theorize  as  to  the  cause  of  the  acci- 
dent." 

In  the  Lissie  D.  Shaw,  47  F.  (2d)  820,  the  Circuit 
Court  for  the  Third  Circuit  reversed  the  District  Court 
and  ordered  the  libel  to  be  dismissed.  Following  a  de- 
tailed analysis  and  consideration  of  the  record  below,  the 
Circuit  Court  concluded  that  those  who  asserted  negli- 
gence (the  libelant)  failed  in  the  "central  phase  of  the 
controversy"  by  failing  to  sustain  the  burden  of  proving 
negligence  on  the  part  of  those  in  charge  of  the  tug.  The 
opinion  stated  that  the  tug  should  be  absolved  if  the  mas- 
ter acted  "not  with  the  highest  degree  of  skill  and  care 
.  .  .  but  with  reasonable  skill  and  care  and  in  the 
exercise  of  the  reasonable  discretion  of  experienced  navi- 
gators." Negligence  not  being  presumed,  appellee  bore 
the  burden  of  negativing  that  issue — and  failed  to  sustain 
such  burden. 


c. 

The  Deductive  Process  of  Decision  Employed  by  the 
Learned  Trial  Judge  Is  Fatal  to  the  Findings  and 
Decree  Because  Founded  Upon  Unproved  Specu- 
lation and  Conjecture.  There  Is  Nothing  in  the 
Record  to  Show  When  the  Injury  Occurred. 

(1)   Res  Ipsa  Loquitur  is  not  applicable  because: 

a)  Appellants  were  not  shown  to  have  had  ex- 
clusive control  of  the  "instrumentality"  at  time  of 
injury. 

b)  The  facts  do  not  warrant  an  inference  of  neg- 
ligence on  the  part  of  appellants. 

Errors  14  and  15  [p.  32]  ;  17  and  18  [  p.  33],  and  27 
[p.  34],  are  applicable  here  and  are  as  follows: 

14.  The  District  Court  erred  in  presuming  and  in- 
ferring that  respondents  were  negHgent  and  through  such 
negligence  caused  damage  to  Barge  4414,  upon  the  basis 
of  the  speculation,  conjecture  and  inference,  which  was 
not  proven,  that  the  said  Barge  4414  sustained  such  dam- 
age prior  to  the  time  the  respondent.  Tug  Rocona,  de- 
parted from  the  scene  of  the  mooring. 

15.  The  District  Court  erred  in  placing  the  burden  of 
proof  upon  respondents  and  claimant  to  show  that  re- 
spondents were  not  negligent  in  towing  and  mooring 
Barge  4414. 

17.  The  District  Court  erred  in  applying  the  presump- 
tion of  prima  facie  negligence  against  respondents  and 
claimant  upon  proof  of  circumstances  by  libelant. 

18.  The  District  Court  erred  in  holding  respondents 
to  have  been  negligent  in  the  mooring  of  Barge  4414 
and   in  holding  that  said  respondents  caused  damage  to 


said   Barge,   by  basing  said  holdings   and  findings   upon 
speculation  and  conjecture. 

27.  The  District  Court  erred  when,  in  effect,  it  im- 
plicitly applied  the  doctrine  of  res  ipsa  loquitur  in  decid- 
ing this  cause. 

It  is  manifest  from  the  findings  and  the  evidence  in  the 
record  that  the  trial  judge  necessarily  based  his  decision 
not  upon  direct  evidence  of  the  supposed  negligence,  but 
upon  what  he  reasoned  to  be  compelling  circumstantial 
evidence,  inherent  probabilities,  deductions  and  inferences. 

Appellants  steadfastly  maintain  that  the  learned  judge's 
process  of  decision  was  inherently  faulty  and  could  be  no 
more  than  speculation  and  conjecture. 

Much  of  the  argument  and  many  of  the  cases  in  the 
next  preceding  subdivision  B  of  this  Section  IV  of  the 
brief  (Argument  of  the  Case)  are  germane  to  this  sub- 
division C.  The  court  having  that  material  in  mind  by 
the  time  it  reaches  this  portion  of  appellants'  brief,  our 
conscious  effort  will  be  exerted  to  avoid  unnecessary  repe- 
tition. As  argument  progresses  hereunder  the  partial 
blending  between  subdivision  B  and  this  subdivision  C  will 
be  apparent. 

Essentially  prerequisite  to  examination  of  the  trial 
judge's  process  of  decision,  is  the  noticing  in  general  out- 
line of  the  elements  which  were  before  him  at  the  con- 
clusion of  the  case  and  after  all  of  the  evidence  on  both 
sids  had  been  introduced: 

( 1 )  The  trial  judge  knew  in  detail,  on  the  basis  of 
the  Pre-Trial  Stipulation  of  facts  and  the  testimony 
of  witnesses  who  saw  it,  the  location,  extent,  nature 
and  description  of  the  physical  damage  to  the  bottom 
of  Barge  4414; 
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(2)  The  trial  judge  likewise  learned  from  appel- 
lee's witness,  Jackson,  the  real  agent,  who,  at  the 
time  of  the  damage,  was  foreman  of  one  of  the  shifts 
on  the  land  construction,  that  subsequent  to  the  act 
of  mooring  and  the  departure  of  the  "Rocona",  the 
barge  was  all  right  and  resting  normally  and  easily 
at  her  mooring  and  that  approximately  an  hour  and 
a  half  after  the  mooring  (which  Jackson  did  not  ob- 
serve and  did  not  know  exactly  when  it  took  place), 
the  barge  was  observed  to  be  listing  and  sporadically 
jettisoning  her  load  of  rock; 

(3)  The  judge  of  the  District  Court  further  had 
before  him  the  "personal  opinion"  [pp.  26,  31]  of 
Mr.  Jackson,  who  is  obviously  not  qualified  to  ex- 
press an  opinion  upon  the  subject,  that  the  damage 
to  the  barge  was  caused  by  her  being  "pulled  over 
the  mooring  float"  [p.  60].  This,  in  comparison  to 
Finding  V  [p.  23],  to  the  effect  that  the  barge  drifted 
over  the  float; 

(4)  Finally,  the  trial  judge  heard  the  opinion  of 
the  sole  qualified  marine  man,  but  an  opinion  only  in 
negative  form,  i.  e.,  the  overriding  was  not  caused  by 
the  "ordinary  and  usual  conditions  of  the  current  and 
tide  and  surge  in  the  harbor"  [p.  109]. 

There  is  no  necessity  here  further  to  analyze  the  evi- 
dence of  those  in  the  best  position  to  know  positively  and 
directly  how  the  mooring  was  accomplished.  That  has 
been  done  in  subdivision  A (2)  of  this  Section  IV  (Argu- 
ment OF  THE  Case). 

The  gist  of  appellants'  thesis  here  is  that  the  trial  court 
built  its  conclusion  of  what  is  supposed  to  have  happened 
upon  a  group  of  unproven  presumptions — one  placed  upon 
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another.  True,  the  niodiis  ratiocinari  of  "presumption  upon 
presumption"  is  not  universally  condemned  by  all  courts 
when  the  rule  is  stated  in  that  general  form.  However,  in 
dialectics  as  well  as  in  physics  the  chain  is  never  stronger 
than  its  weakest  link;  and  no  court  that  we  know  of  has 
approved  the  basing  of  a  presumption  upon  a  presumption, 
when  the  prior  presumption  upon  which  the  conclusion 
depends  has  not  been  proved  and  clearly  established.  A 
fact  in  the  nature  of  an  inference  may,  upon  occasion,  be 
taken  as  the  basis  of  a  new  inference,  provided,  the  first 
inference  has  the  required  basis  of  a  proved  fact.  Until 
chances  of  error  are  eliminated  in  an  inference,  it  forms 
an  unsound  foundation  for  a  second  inference.  Since  such 
evidence  consists  in  reasoning  from  known  and  proven 
facts  to  establish  such  as  are  conjectured  to  exist,  the 
process  is  "fatally  vicious"  if  the  circumstances  from 
which  we  seek  to  deduce  the  conclusion  depend  also  on 
conjecture  and  speculation:  Cite:  Jones  ''Commentaries 
on  Evidence/'  2nd  Ed.,  Section  11,  Vol.  I,  page  22.  Pro- 
fessor Jones  also  states  in  the  above  work  (pp.  74-77), 
that  often  pure  factual  inferences  are  based  on  circum- 
stantial evidence  and  are  drawn  from  all  of  the  proof — 
those  are  frequently  called  "presumptions  of  fact."  How- 
ever, they  are  not  rides  of  lazv  but  are  really  only  in  the 
nature  of  argument,  which  therefore  becomes  weak  when 
compared  with  direct  evidence  which  is  reasonable  and 
not  discredited. 

We  submit  that  no  lengthy  illustration  of  the  applica- 
bility of  the  foregoing  to  this  controversy  is  called  for. 
Nevertheless,  we  might  merely  point  out  that  even  if 
proven  (which  was  definitely  not  done),  that  the  damage 
to  the  barge  occurred  during  the  time  when  the  Rocona 
was  in  charge  of  her,  that  in  itself  would  be  no  basis  at 


all  for  presumption  or  inference  that  the  Rocona  was 
negligent  or  in  any  way  caused  the  damage.  It  is  clear 
from  previous  argument  (and  the  rule  is  indisputable), 
that  no  inference  or  presumption  of  fault  whatever  may 
be  drawn  from  the  mere  fact  of  the  occurrence  of  injury. 
Neither  does  any  possible  conception  of  the  duties  of  proof 
resting  upon  appellants  demand  the  discernment  or  dem- 
onstration of  the  actual  cause  of  the  holing  of  the  barge 
by  the  U-bolt  on  the  float. 

The  trier  of  the  fact,  while  admittedly  entitled  to  certain 
latitude  in  weighing  the  proven  facts  and  circumstances, 
is  nevertheless  bound  both  in  reason  and  in  law  to  find 
some  justification  and  reasonable  certainty  in  the  evidence 
to  support  its  chain  of  reasoning.  "Hunches"  and  ill- 
defined  "feelings"  engendered  by  a  review  of  the  evidence, 
do  not  furnish  valid  support  for  an  uncontrolled  and  un- 
directed flight  of  "reasoning"  and  "deduction"  such  as  is 
supposed  to  have  taken  place  in  this  suit. 

Jackson's  opinion  is  worth  nothing.  Even  he  charac- 
terized it  as  his  "personal  opinion"  (pp.  56,  60),  thus 
unconsciously  indicating  that  even  he  himself  did  not  value 
it  too  highly.  Scheibe's  opinion  was  restricted  and  nega- 
tive in  nature  and  did  no  more  than  exclude  the  effect  of 
the  ordinary  and  usual  conditions  of  the  current  and  tide 
and  surge  in  the  harbor  from  the  causal  field.  The  type, 
location  and  character  of  the  physical  damage  bears  no 
relation  whatever,  inferential  or  otherwise,  to  the  "how" 
or  the  "when"  of  the  barge  coming  on  top  of  the  float. 

One  may  not  justly  presume  (or  infer)  that  Barge 
4414  was  in  charge  of  the  Rocona  when  damaged  and  at 
the  same  time  further  presume  (or  infer)  that  the  dam- 
age occurred  by  virtue  of  a  "towing  over"  or  permitting 
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the  barge  to  drift  over.  The  language  in  The  Albany, 
81  Fed.  966,  968-969  (C.  C.  A.  2),  which  case  is  still 
good  law,  and  is  still  frequently  used,  might  well  have 
been  written  for  this  case.  The  case  concerned  a  col- 
lision between  ferry  boats.  The  question  for  decision  was 
placing  the  fault  upon  one  or  the  other  of  the  vessels  in- 
volved, or  apportioning  such  fault.  The  District  Court 
held  both  vessels  at  fault.  Only  the  libelants  appealed. 
The  Circuit  Court  reversed  the  District  Court,  with  di- 
rections to  decree  damages  against  the  respondent  vessel 
alone.  On  the  question  of  consideration  on  appeal  of  con- 
flicting evidence,  the  Circuit  Court  said: 

''When  the  district  court  has  rejected  the  positive 
testimony  of  witnesses  who  were  in  the  best  position 
to  know  exactly  what  the  truth  was  as  to  some  dis- 
puted fact,  and  has  accepted  the  testimony  of  others 
whose  opportunity  to  know  the  truth  was  manifestly 
not  as  good,  and  does  this  on  the  expressed  ground 
that  the  testimony  rejected  does  not  harmonize  with 
some  theory  as  to  the  movements  of  the  vessels  or 
with  the  inherent  probabilities  of  the  case,  there  is  no 
reason  why  the  appellate  court  should  not  review  the 
testimony  unembarrassed  by  the  finding  as  to  such 
fact.  The  'personal  equation'  of  the  witnesses  is  of 
no  assistance  in  determining  what  are  or  are  not  the 
probabilities  of  the  case."     .     .     . 

"Such  a  finding  as  to  the  Susquehanna's  naviga- 
tion is  a  finding  that  her  pilot  and  wheelsman  testi- 
fied falsely  when  they  must  have  known  the  truth. 
We  have  most  carefully  examined  the  testimony  of 
these  two  witnesses.  It  is  clear  and  apparently 
straightforward,  both  on  direct  and  cross-examina- 
tion, and  presents  no  inconsistencies.  We  do  not  find 
that  it  conflicts  with  the  proof  as  to  the  place  of  col- 
lision, or  the  course  of  the  Hamburg." 
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The  foregoing  was  a  case  of  so-called  "inherent  proba- 
bilities" conflicting  with  the  testimony  of  satisfactory  and 
candid  witnesses  who  were  not  impeached  upon  cross-ex- 
amination. The  Circuit  Court  held  that  the  failure  of  the 
rejected  testimony  to  harmonize  with  a  theory  or  with  in- 
herent probabilities  of  the  case,  was  no  reason  why  the 
Circuit  Court  could  not  review  the  testimony  unembar- 
rassed by  the  findings  below  and  reach  a  contrary  con- 
clusion. 

In  Globe  Accident  Insurance  Co.  v.  Gerisch,  163  111. 
625,  45  N.  E.  563,  565,  the  court  disapproved  the  basing 
of  one  presumption  upon  another  in  a  train  of  circum- 
stances basically  similar  in  nature  to  those  found  in  the 
record  of  trial  of  the  instant  cause.  It  was  a  suit  upon 
an  accident  policy  resulting  in  a  plaintiff's  judgment  en- 
tered immediately  after  defendant's  demurrer  to  the  evi- 
dence was  overruled.  The  Supreme  Court  of  Illinois  re- 
versed the  judgment  upon  appeal.  Deceased  was  in  the 
habit  of  carrying  out  ashes  every  evening  and  on  the 
evening  of  the  abdominal  and  intestinal  injury  from  which 
he  died  he  was  seen  shoveling  ashes  into  a  wooden  box 
in  which  he  usually  carried  them  out.  The  ashes  were 
shown  to  have  been  carried  out  that  evening,  but  no  one 
saw  deceased  lift  the  box  and  carry  them  out.  Phy- 
sicians testified  that  in  their  opinion,  the  intense  intestinal 
inflammation  was  superinduced  by  some  strain  or  external 
violence.  The  court  held  that  the  presumption  that  the 
deceased  lifted  the  box  of  ashes  could  not  be  indulged  in 
favor  of  the  further  presumption  that  death  ensued  from 
the  injury  thereby  sustained.  "For",  said  the  court,  "there 
is  no  open  and  visible  connection  between  the  facts  out  of 
which  the  first  presumption  arises  and  the  fact  sought  to 
be    established    by    the    dependent    presumption,"    citing 
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among  other  cases,  U.  S.  v.  Ross,  92  U.  S.  281,  23  L.  Ed. 
707. 

The  court  in  the  Globe  Accident  Insurance  Co.  case, 
above,  refused  to  find  that  the  missing  link  was  estab- 
lished by  presuming  that  Gerisch  lifted  the  box  and  then 
further  presuming  that  such  was  the  cause  of  his  internal 
injury.  Similarly,  "there  is  no  open  and  visible  connec- 
tion," in  our  case  between  the  towing  of  the  barge,  moor- 
ing her  and  the  subsequently  discovered  hole  in  the  bot- 
tom. The  time  of  the  damage  is  one  of  the  great  unknowns 
in  this  appeal.  Just  because  the  Rocona  took  the  barge 
to  the  float  and  moored  her  and  then,  at  least  an  hour 
and  a  half  later,  damage  was  discovered,  requires  pure 
and  unadulterated  speculation  and  conjecture  if  one  goes 
further  and  supposedly  "infers"  that  the  tug  negligently 
towed  the  barge  over  the  float  or  permitted  her  to  drift 
over  it. 

In  V.  S.  V.  Ross,  92  U.  S.  281,  23  L.  Ed.  707,  claim 
was  made  upon  the  United  States  Treasury  for  funds  de- 
rived from  captured  or  abandoned  cotton.  The  U.  S. 
Supreme  Court  reversed  the  Court  of  Claims  because  it 
was  not  shown  to  have  been  a  fact  that  the  identical  cap- 
tured cotton  from  the  plaintiff  ever  came  into  the  hands 
of  a  U.  S.  Treasury  Agent  or  that  it  was  sold  and  the 
proceeds  covered  into  the  Treasury.  The  presumption 
that  the  plaintiff's  cotton  was  a  part  of  that  proven  to 
have  been  transmitted  and  sold,  was  held  to  have  been 
unwarranted.  Mr.  Justice  Strong  speaking  for  a  unani- 
mous court  said,  in  part: 

"There  must  be  evidence  connecting  the  receipt 
of  it  (the  cotton)  by  the  Treasury  Agent  with  the 
payment  of  the  proceeds  of  sale  of  that  identical  prop- 
erty into  the  Treasury." 
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in consonance  with  the  views  of  the  United  States  Su- 
preme Court  above,  and  further  shown  in  the  White  City 
case  shortly  to  be  cited,  there  must  be  evidence  and  not 
guessing  to  connect  the  damage  to  the  act  of  mooring — 
not  an  unwarranted  attempt  to  infer  fault  and  all  that 
goes  with  it  from  mere  evidence  of  control  by  the  tug  at 
a  time  at  least  an  hour  and  a  half  before  the  damage  was 
discovered. 

We  respectfully  urge  this  Honorable  Court  to  read  the 
opinion  by  Judge  Learned  Hand  in  reversing  the  District 
Court  in  the  White  City,  48  F.  (2d)  557  (C.  C.  A.  2), 
285  U.  S.  195,  76  L.  Ed.  699,  and  also  the  opinion  of 
Mr.  Justice  Butler  speaking  for  a  unanimous  United 
States  Supreme  Court  in  affirmance  of  the  Circuit  Court's 
decree  of  reversal.  The  facts  and  the  contentions  in  the 
White  City,  above,  are  strikingly  parallel  to  those  in  this 
appeal.  The  claimants  did  not  prove  when  or  how  the  ac- 
cident happened  or  anything  except  the  course  taken,  etc.; 
and  that  in  the  morning  the  craft  was  in  the  same  condi- 
tion as  when  the  tower  took  over  and  that  upon  arrival 
after  the  towing  the  planking  on  the  starboard  side  was 
broken.  Claimants  attempted  to  rely  upon  presumption 
of  negligence  from  the  mere  fact  of  redelivery  of  the  yacht' 
in  damaged  condition.  Both  the  Circuit  Court  and  the 
United  States  Supreme  Court  held  that  the  testimony  was 
"too  scanty"  to  support  the  presumption  and  to  extend  it 
to  requiring  explanation  of  how  the  injury  occurred  or 
that  it  was  not  caused  by  the  tower's  neglect.  Just  as  in 
the  incident  case  great  reliance  was  placed  upon  the  towage 
contract,  but  it  was  unequivocally  held  in  both  the  Cir- 
cuit and  the  United  States  Supreme  Courts  that  the  yacht 
was  not  in  bail  to  the  tug  and  that  no  presumption  of  fault 
arose  from  the  happening  of  the  damage.     The  ultimate 
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burden  perpetually  rested  upon  the  claimants  to  show  that 
the  loss  was  caused  by  breach  of  the  tower's  duty. 

Per  Mr.  Justice  Butler   (p.  704  of  76  L.  Ed.): 

"The  burden  of  proof  as  to  respondent's  negligence 
remained  upon  petitioner  throughout  the  trial.  His 
contentions  clearly  show  that  the  evidence  leaves  the 
time,  place  and  cause  of  the  injury  in  the  realm  of 
conjecture.  The  evidence  is  consistent  with  an 
hypothesis  that  the  tug  was  not  negligent  and  with  one 
that  it  was,  and  therefore  has  no  tendency  to  estab- 
lish either." 

Another  case  was  referred  to  in  the  White  City  case 
in  which  the  contention  was  advanced  that  the  claimants 
were  in  an  inconvenient  and  complicated  situation  because, 
to  establish  the  allegations  of  the  libel,  it  was  necessary 
to  resort  to  those  navigating  the  tugs  and  to  the  evidence 
given  by  interested  witnesses  anxious  to  exonerate  the  ves- 
sel to  which  they  were  attached.  Mr.  Justice  Butler  quoted 
from  that  case:  "We  are  not  aware,  however,  of  any 
ground  on  which  such  inconvenience  can  afifect  the  rule  of 
law  which  governs  the  rights  of  the  parties."  Though 
justified  by  the  importance  and  application  of  the  White 
City  case,  we  do  not  wish  further  to  extend  the  volume  of 
this  brief  by  lengthy  quotations  from  the  opinions  in  both 
of  the  upper  courts. 

1.     Res  ipsa  loquitur  is  not  applicable  because: 

(a)  Appellants  were  not  shown  to  have  had  ex- 
clusive control  of  the  "instrumentality"  at  time  of 
injury. 

(b)  The  facts  do  not  warrant  an  inference  of  neg- 
ligence on  the  part  of  appellants. 
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The  prime  reason  why  res  ipsa  loquitur  cannot  avail  to 
supply  deficiencies  in  appellee's  proof  is  stated  in  (a) 
above.  Our  prior  argument  under  this  subdivision  C  of 
the  Argument  of  the  Case  on  the  subject  of  presump- 
tions based  upon  other  presumptions  and  unwarranted 
inferences  and  deductions,  is  likewise  applicable  at  this 
point  because:  To  establish  the  first  essential  element  of 
the  applicability  of  res  ipsa  loquitur  it  would  require  this 
court  to  presume,  first,  that  the  damage  occurred  while 
the  RocoNA  was  still  at  the  scene  or  that  such  damage 
proximately  resulted  from  an  act  or  omission  on  the  part 
of  the  RocoNA  while  at  the  scene  and,  further,  that  there 
was  a  direct  causal  connection  between  some  act  or  omis- 
sion on  the  part  of  the  tug  and  the  occurrence  of  the 
damage. 

As  Professor  Shain,  in  his  work,  "Res  Ipsa  Loquitur" 
(1945),  so  clearly  points  out  on  page  5  of  his  work,  the 
plaintiff  must  always  and  at  the  outset  prove: 

(a)  The  "thing"  is  part  of  a  causal  chain  connect- 
ing injury  to  the  plaintiff  to  the  act  or  omission  ol 
the  defendant,  and 

(b)  The  "thing"  is  within  the  exclusive  control  of 
the  defendant,  and 

(c)  The  "thing"  does  not  ordinarily  occur  if  the 
one  having  exclusive  control  of  it  uses  proper  care 
in  exercising  that  control. 

In  his  footnote  on  page  10,  Professor  Shain  points  out 
that  it  is  of  the  essence  of  the  doctrine  that  the  court  takes 
judicial  notice  of  (c),  above,  only  after  the  plaintiff  has 
first  proved  (a)  and  (b)  above. 
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There  is  no  evidence  whatever  in  the  record  before  this 
court  that  the  damage  occurred  at  the  time  of  mooring 
nor  that  it  resulted  directly  and  proximately  from  an  act 
or  omission  at  the  time  of  mooring.  In  the  case  at  bar, 
the  finding  in  favor  of  appellee  inherently  includes  a  con- 
clusive presumption,  before  the  appellants  spoke  through 
their  evidence,  that  not  only  was  the  Rocona  negligent  in 
the  mooring  but  also  that  the  injury  occurred  directly  and 
proximately  from  some  act  committed  or  omitted  before 
the  Rocona  released  control  of  the  barge  to  the  mooring 
facility  furnished  and  maintained  by  appellee. 

It  may  be  denied  that  res  ipsa  loquitur  was  applied  in 
this  case  by  the  trial  court.  But  see  the  Court's  remarks 
on  pages  208-209  and  211.  We  can  find  no  escape  from 
the  conclusion  that  the  doctrine  was,  in  fact,  applied  at 
least  subconsciously  in  the  mind  of  the  court.  Appellee 
gave  no  evidence  of  negligence  on  the  part  of  anyone. 
It  merely  proved  the  towage  engagement,  the  place  and 
the  character  of  the  damage.  Appellee's  evidence  does  not 
constitute  evidence  of  negligence  per  se,  it  is  merely  proof 
of  circumstances  from  which  appellee  prayed  the  court  to 
infer  (i.  e.,  presume),  negligence  on  the  part  of  appellants. 

At  this  point  in  the  examination  of  whether  the  doctrine 
of  res  ipsa  loquitur  is  applicable  to  the  case,  we  call  at- 
tention to  the  very  recent  decision  of  the  California  Dis- 
trict Court  of  Appeals  for  the  First  District:  Larson  v. 
St.  Francis  Hotel,  83  Adv.  Cal.  App.  266,  188  P.  (2d) 
513.  Although  a  State  case,  the  application  of  the  doc- 
trine to  the  facts  is  nonetheless  orthodox  and  in  conformity 
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with  the  universal  view.  Plaintiff  was  non-suited  at  the 
conclusion  of  her  case  in  chief,  and  the  judgment  of  non- 
suit was  affirmed  on  appeal.  On  V-J  day  during  the  cele- 
bration in  San  Francisco  she  stepped  from  under  the 
marquee  extending  over  the  sidewalk  in  front  of  the  St. 
Francis  Hotel  and  was  struck  on  the  head  by  a  heavy,  up- 
holstered chair.  No  evidence  identified  the  source  from 
whence  the  chair  came,  but  faithful  to  the  rules  requiring 
all  favorable  inferences  to  be  indulged  in  favor  of  a  non- 
suited plaintiff,  the  court  assumed  that  it  came  from  the 
hotel.  Application  of  res  ipsa  loquitur  was  disapproved 
because  exclusive  control  of  the  instrumentality  (the 
chair)  by  the  defendant  hotel,  either  actual  or  potential, 
was  not  shown.  The  court  mentioned  that  guests  have  at 
least  partial  control.  The  California  District  Court  of 
Appeal  adhered  to  the  same  rule  which  we  have  previously 
mentioned  on  a  couple  of  occasions,  viz:  when  it  appears 
that  the  injury  was  caused  by  one  of  two  causes,  for  one 
of  which  defendant  is  responsible,  but  not  for  the  other, 
the  plaintiff  must  fail  if  the  evidence  fails  to  establish 
that  the  injury  was  the  result  of  the  former  cause,  or 
leaves  it  as  probable  that  it  was  caused  by  one  or  the 
other. 

The  real  burden  of  proof  always  rests  upon  the  plaintiff 
and  the  effect  of  applying  res  ipsa  loquitur  is  merely  to 
say  to  the  defendant:  "It  is  your  move  to  explain  and 
rebut."  When  the  scales  are  at  even  balance  the  finding 
must  be  against  fault.  Up  to  the  time  that  the  defendant 
puts  in  evidence,  all  that  the  court  has  under  the  doctrine 
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of  res  ipsa  loquitur,  is  an  hypothesis  based  upon  circum- 
stances. Hence,  the  proper  conception  of  the  appHcation 
of  the  doctrine  in  net  effect  is  merely,  at  the  proper  stage 
of  the  proceedings,  to  shift  the  burden  of  persuasion. 

In  all  res  ipsa  loquitur  cases  the  cause  of  the  accident 
must  be  first  clearly  connected  with  the  defendant  as  being 
by  his  act  or  under  his  control  before  a  court  may  there- 
after properly  indulge  in  the  presumption  of  negligence 
(Jones  "Commentaries  on  Evidence,"  2nd  Edition,  page 
138).  Professor  Jones  further  says  at  page  139  of  his 
work:  "'Res  ipsa  loquitur,  where  it  applies,  does  not  con- 
vert the  defendant's  general  issue  into  an  affirmative  de- 
fense." That  is  to  say,  properly  considered,  the  doctrine 
only  means  that — with  all  other  evidence  in  the  case — there 
is  some  basis  furnished  from  which  the  trier  of  the  fact 
may  infer  the  ultimate  fact  of  negligence.  A  plaintifif's 
verdict  may  be  zvarranted  by  the  doctrine  but  it  is  never 
compelled  by  the  rule.  At  page  139  Professor  Jones  depre- 
cates the  use  of  the  word  "presumption"  as  unfortunate. 
He  demonstrates  that  res  ipsa  loquitur  is  nothing  more 
than  a  label  for  the  principle  that  in  certain  cases  a  court 
may,  from  proven  facts,  infer  the  ultimate  fact  of  neg- 
ligence. 

The  inherent  vice  in  the  reasoning  process  of  the  trial 
court,  we  respectfully  submit,  is  that  by  employing  the 
process  of  reasoning  by  exclusion,  the  learned  trial  judge 
did  not  (and,  of  course,  he  could  not)  cover  all  causes 
which  due  care  on  the  part  of  the  appellants  might  have 
prevented. 
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We  are  not  unaware  of  two  cases  in  the  United  States 
Supreme  Court,  the  second  of  which  arose  in  the  Ninth 
Circuit,  and  both  of  which  bear  upon  the  doctrine  of  res 
ipsa  loquitur^  viz :  Jesionowski  v.  Boston  &  Maine  Ry. 
Co.,  329  U.  S.  452,  91  L.  Ed.  416;  and  Johnson  v.  The^ 
United  States  of  America,  92  L.  Ed.  (Adv.  Op.)  360 
(decided  February  9,  1948,  official  citation  unavailable). 
However,  neither  of  those  cases  is  at  variance  with  the 
principles  contended  for  above  and  the  facts  are  certainly 
of  no  assistance  whatever.  Should  appellee  choose  to  rely 
upon  either  or  both  of  such  cases  in  its  reply  we  shall  then, 
of  course,  be  afforded  the  opportunity  to  offer  further 
comment  in  appellants'  closing  brief. 

Wholly  aside  from  any  and  all  of  the  considerations 
treated  thus  far  on  the  subject  of  res  ipsa  loquitur,  and 
sufficient  in  itself  completely  to  foreclose  the  application 
of  the  rule,  is  the  showing  through  appellee's  witness, 
Raimer,  that  though  not  physically  present  he  was,  never- 
theless, clothed  with  both  responsibility  and  power  of  con- 
trol of  the  mooring  and  the  hauling  of  rock  during  ma- 
terial times  here  in  question.  He  was  on  24  hour  duty, 
and  subject  to  call  [p.  84].  He  was  responsible  for  the 
tows  until  they  were  made  fast,  and  if  an  accident  hap- 
pened in  towing,  or  part  of  a  load  was  lost  due  to  a  marine 
accident,  it  was  up  to  him  "to  come  up  with  the  answers 
as  to  what  happened"  [p.  90].  Further  elaboration  of 
his  position  in  that  regard  occurs  on  pages  91,  92,  95-96 
of  the  record.  It  is  wholly  immaterial  whether  Mr. 
Raimer  actually  exercised  his  control  and  powers  of  di- 
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rection  in  this  instance  or  whether  he  was  actually  present, 
so  long  as  he  was  charged  with  the  duty  and  clothed  with 
the  authority,  which  he  so  clearly  and  minutely  demon- 
strated by  his  testimony,  both  upon  his  direct  and  his 
cross-examinations. 

Hence,  we  repeat  that  Mr.  Raimer's  position  alone 
would  put  any  consideration  of  the  doctrine  of  res  ipsa 
loquitur  wholly  out  of  the  case  and  destroys  that  essential 
element  of  exclusive  control  of  the  supposed  instru- 
mentality. 

Conclusion. 

Appellants  respectfully  submit  that  as  careful  as  the 
District  Judge  was  to  reach  a  just  conclusion,  he  was  un- 
wittingly led  astray  by  his  unfamiliarity  with  maritime 
matters  and  maritime  cases, ^  and  by  his  expressed  feeling, 
aided  by  counsel's  statement  immediately  thereafter,  that 
possibly  the  highest  degree  of  care  is  the  measure  of  re- 
sponsibility  [p.  209]. 

We  have  shown  that  the  record  is  wholly  devoid  of  any 
acceptable  opinion  evidence  in  support  of  the  findings  and 
decree  and,  further,  that  the  findings  and  decree  are  en- 
tirely at  variance  with  the  direct,  reasonable  and  unim- 
peachable evidence  of  the  due  performance  of  duty  by  ap- 
pellants.    The  District  Court's  sincere  attempt  to  ration- 


^The  Court:  "I  have  a  great  deal  of  difficulty  in  expressing  what 
I  have  in  mind  in  regard  to  trying  to  use  these  terms,  because  I  do 
not  have  enough  of  these  cases  to  be  very  familiar  with  them." 
(Page    125.) 
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alize,  to  deduce  and  to  reason  by  exclusion  from  the 
physical  facts,  etc.,  under  the  evidence  in  the  record,  rises 
to  no  higher  dignity  than  that  of  guessing,  speculation 
and  conjecture.  If  the  case  was  to  be  decided  upon  pure 
speculation,  it  is  submitted  that  a  finding  of  contributory 
fault  on  the  part  of  appellee  in  the  form  of  furnishing  a 
mooring  facility,  probably  waterlogged  and  anchored  on 
too  short  a  chain,  would  have  been  more  justifiable  than 
the  present  findings  of  sole  fault  on  the  part  of  appellants. 

It  is  respectfully  submitted  that  the  Interlocutory  De- 
cree and  Order  of  Reference  entered  below  should  be  re- 
versed, with  directions  to  dismiss  the  libel. 

Hill,  Morgan  &  Farrer, 
By  William  S.  Scully, 
Proctors  for  Appellants. 
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No.  11885. 
IN  THE 


United  States  Circuit  Court  of  Appeals 

FOR   THE   NINTH   CIRCUIT 


The  Tug  RocoNA,  her  engine,  tackle,  apparel  and  furni- 
ture, Johnson  Western  Company,  a  corporation,  and 
Case  Connolly  Company,  a  corporation. 

Appellants, 


vs. 
Guy  F.  Atkinson  Company,  a  corporation, 


Appellee. 


BRIEF  FOR  APPELLEE. 


This  appeal  is  from  an  Interlocutory  Decree  and  Order 
of  Reference  which  adjudged  Appellants  in  sole  fault  for 
damage  caused  to  Appellee's  Barge  No.  4414  when  it 
was  moored  by  Appellants'  Tug  Rocona  to  Appellee's 
mooring  float. 

Statement  of  Facts. 

On  March  31,  1945,  Barge  No.  4414,  loaded  with 
rock  was  towed  by  the  Tug  Rocona  from  Catalina  Island 
to  appellee's  mole  construction  job  at  Los  Angeles  Harbor. 

Barge  No.  4414  is  about  120  feet  long  with  a  40-foot 
beam.  Loaded,  it  had  a  gross  weight  of  1200  tons,  a 
freeboard  at  the  bow  of  3  feet  and  draft  of  9  feet.  The 


freeboard  at  the  stern  was  about  18  inches.  The  barge 
has  a  "rake"  bow  extending  diagonally  downward  and 
backward  to  flat  bottom.  At  each  corner  there  is  a  "bitt" 
or  "Samson  post."  The  bottom  planking  is  12  inches 
wide  by  4  inches  thick.  The  bottom  planks  are  described 
by  number  commencing  at  the  bow  end  of  the  flat  bottom. 
(Thus  plank  number  22  is  twenty-two  feet  from  the  bot- 
tom of  the  rake.) 

The  float  to  which  the  barge  was  to  be  moored  is  a 
solid  wooden  block  ten  feet  square  by  four  feet  thick, 
anchored  in  the  harbor  near  the  mole.  To  the  top  sur- 
face of  the  float  is  fastened  a  large  ''eye"  or  "U  bolt," 
made  of  2-inch  diameter  steel.  It  extended  upward  about 
12  inches  from  the  "deck"  of  the  float.  A  steel  cable  or 
"mooring  pendant,"  about  40  feet  long,  was  attached  to 
the  "U  bolt."  An  "eye"  or  loop  was  spliced  in  the  free 
end  of  the  mooring  cable  so  that  when  the  barges  were 
moored  the  eye  could  be  slipped  over  the  barge's  Samson 
post  and  the  towing  bridles  cast  off.  An  anchor  chain  or 
cable,  about  75  feet  long  led  to  a  similar  "U  bolt"  in  the 
under  side  of  the  float. 

When  Barge  No.  4414  and  Barge  No.  4412  were 
delivered  to  the  Rocona  no  employee  of  appellee  was 
aboard  either  barge  or  tug.  They  were  towed  tandem 
from  Catalina  Island  to  the  east  entrance  of  the  break- 
water where  they  arrived  at  11 :30  p.  m.  At  11 :40  p.  m. 
the  tug  and  tows  cleared  the  anti-submarine  net  gate.  At 
12:10  a.  m.  the  first  barge,  Barge  No.  4412,  was  turned 
over  to  the  tug  Dispatch,  the  towline  to  Barge  No.  4414 
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was  shortened,  the  tug's  deckhand,  equipped  with  a  flash- 
light and  pike  pole,  was  put  aboard  the  tug,  and  the 
RocoNA  proceeded  toward  the  mooring  float.  The  tug 
captain  saw  the  mooring  float  at  about  1000  to  1200  feet 
as  he  turned  his  spotlight  on  it.  When  the  barge  was 
from  100  to  200  feet  from  the  float  the  tug  captain  shut 
off  his  power  and  by  maneuvering  the  barge,  caused  its 
forward  momentum  to  bring  it  toward  the  float  so  that 
the  deckhand  standing  at  the  starboard  forward  corner 
of  the  barge  could  reach  down  with  his  pike  pole  and 
pick  up  the  mooring  cable.  At  no  time  did  the  tug  "back 
down  against''  the  barge  to  stop  its  forward  motion.  The 
deckhand  slipped  the  mooring  pendant  on  the  Sampson 
post,  cast  off  the  towing  bridle  and  reboarded  the  tug. 
They  made  a  "circle"  of  the  barge  and  seeing  nothing 
wrong,  returned  to  their  berth. 

Jackson,  appellee's  night  superintendent  (from  12:00 
to  4:00  a.  m.),  shortly  after  the  barge  was  moored,  made 
his  rounds  in  a  speedboat  to  see  that  the  several  barges 
were  in  apparent  good  order.  At  that  time  he  noticed 
nothing  unusual.  An  hour  or  an  hour  and  a  half  later, 
when  he  next  made  his  rounds,  he  discovered  Barge  No. 
4414  listing  "quite  badly"  and  dumping  her  load  of 
rock.  It  was  explained  that  free  water  in  a  barge  of  this 
type  will  run  to  one  side  and  cause  the  barge  to  list  until 
part  of  the  load  is  lost,  when  the  barge  will  right  herself 
and  the  water  will  run  to  the  other  side,  the  process  being 
repeated  until  the  barge  sinks  or  capsizes.  Appellee's 
employees  attempted  to  prevent   the  barge   from   sinking 


with  her  load  of  rock  by  calling  for  another  tug,  but  the 
bulk  of  the  rock  cargo  was  lost. 

The  following  day  Barge  No.  4414  was  capsized  and 
it  was  discovered  that  a  hole  the  size  and  shape  of  the 
mooring  float's  ''U  bolt"  had  been  punched  through  the 
barge's  four-inch  bottom  planking.  The  leak  from  a  hole 
this  size  would  cause  the  barge  to  begin  to  list  in  a  half 
hour  to  an  hour.  The  hole  was  about  five  feet  inboard 
from  the  starboard  side  and  through  planks  numbered  22 
and  23.  In  plank  numbered  21  adjacent  to  the  hole  there 
was  a  gouge  about  2  inches  wide  and  a  half  inch  to  an 
inch  deep.  This  "gouge"'  or  "groove"  was  the  after  portion 
of  a  deepening  scratch  extending  diagonally  forward  from 
the  hole  for  about  seven  or  eight  feet.  The  distance 
from  the  hole  to  the  starboard  forward  Sampson  post, 
measured  around  the  rake  equalled  the  length  of  the 
mooring  pendant. 

At  all  times  involved  the  wind  was  negligible  and  ordi- 
nary harbor  currents  and  surges  were  present.  At 
11:30  p.  m.  the  tide  was  at  a  height  of  4.91  feet;  by  in- 
terpolation at  12:10  a.  m.  it  was  at  4.42  feet;  at  12:45 
at  4.1  feet. 

Appellee  seeks  in  this  action  to  recover  its  damages  to 
the  barge  and  cargo  alleging  that  the  damage  was  caused 
by  negligence  of  appellants'  crew  in  mooring  the  barge. 
The  District  Court,  by  its  interlocutory  decree,  found 
appellants  negligent  and  in  sole  fault.  This  conclusion 
was  reached  by  the  Court  after  weighing  the  inferences 
to  be  drawn  from  circumstantial  evidence  of  negligence, 
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and  the  inference  of  negligence  from  application  of  the 
res  ipsa  loquitur  doctrine  against  the  inferences  of  no 
fault  that  appellants  urged  should  be  drawn  from  the 
testimony  of  their  tug's  crew. 

Questions  Involved. 

Appellee  believes  that  the  sole  question  involved  in  this 
appeal  is : 

Was  the  District  Court  correct  in  finding  that  appel- 
lants' tug  crew  negligently  caused  appellee's  damage? 

Appellee  urges: 

(1)  that  appellants  were  proved  t(j  be  negligent  by: 

(a)  direct  evidence  of  negligence; 

(b)  the  appropriate  inference  of  negligence  aris- 
ing from  application  of  the  doctrine  of  res 
ipsa  loquitur;  and, 

(2)  That  appellants'  negligence  was  the  sole  and  proxi- 
mate cause  of  appellee's  damage  and  loss. 
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Summary  of  Argument. 

This  Court  has  on  many  occasions  indicated  that  it  will 
not  disturb  a  finding  by  the  District  Court  which  is  sup- 
ported by  evidence  and  not  clearly  erroneous. 

In  this  case,  the  facts  and  circumstances,  viewed  ob- 
jectively, indicate  that  appellee's  barge  was  caused  to  run 
over  a  mooring  float  by  negligence  of  appellants'  crew. 
Appellants'  crew  testified  that  they  had  moored  the  barge 
properly,  and  without  incident.  The  District  Court 
found  that  the  "physical  facts  spoke  louder  than  the 
words  of  the  witnesses"  and  (basing  its  decision  on  cir- 
cumstantial evidence  of  negligence  as  well  as  the  inference 
from  application  of  the  doctrine  of  res  ipsa  loquitur)  found 
appellants  negligent  and  in  sole  fault.  Appellee  urges  that 
this  finding  is  not  only  based  upon  substantial  evidence, 
but  also  is  the  most  reasonable  inference  to  be  drawn 
from  all  the  evidence. 

The  "thumbprint"  of  the  mooring  float,  a  hole  the  size 
and  shape  of  the  "U"  bolt  of  the  float  (either  the  top 
eye  to  which  the  mooring  cable  was  attached  or  the  similar 
bottom  eye  to  which  the  anchor  chain  was  affixed)  a  dis- 
tance from  the  Sampson  post,  measured  around  the  rake 
of  the  barge,  just  equal  to  the  length  of  the  mooring  cable, 
was  found  punched  through  the  bottom  planking.  A 
deepening  scratch,  some  seven  or  eight  feet  long,  extend- 
ing forward  from  the  hole  indicated  that  the  barge  was 
stopped  by  allowing  it  to  come  up  sharply  to  the  scope  of 
the  mooring  cable  and  anchor  chain.  The  barge  was  in- 
spected by  appellee's  night  Superintendent  as  he  made  his 
rounds  by  speedboat,  shortly  after  the  tug  had  left.  It 
was  then  in  apparent  good  order.     A  leak  from  a  liole  of 


this  size  would  cause  the  barge  to  begin  to  list  in  one-half 
hour  to  one  hour.  When  next  the  Superintendent  made 
his  rounds,  an  hour  to  an  hour  and  a  half  later,  the  barge 
was  listing  badly,  and  dumping  her  load  of  rock. 

Appellants'  witnesses  indicated  that  the  barge  was 
brought  toward  the  float  at  a  speed  of  one  knot  or  less 
until  it  was  within  100  to  200  feet  of  the  float  when  the 
power  was  shut  off,  and  that  tug  maneuvered  the  barge 
so  that  the  starboard  forward  corner  of  the  barge  ap- 
proached the  float.  The  distance  traveled  and  the  time 
element  would  indicate  a  somewhat  greater  speed. 

The  physical  facts  point  to  the  conclusion  that  the  tug 
towed  the  barge  toward  the  float  at  a  speed  sufficient  to 
cause  the  barge  to  overrun  the  float  and  that  the  tug's 
crew  allowed  the  barge's  forward  way  to  be  stopped  by 
the  mooring  cable  and  the  anchor  chain  of  the  float.  No 
effort  was  made  to  back  the  tug  into  the  barge,  although 
the  tug  could  readily  have  checked  the  momentum  of  this 
1200  ton  barge  in  this  manner. 

The  District  Court's  interlocutory  decree  was  based  on 
evidence  of  negligence  from  the  physical  facts  presented 
and  the  application  of  the  doctrine  of  res  ipsa  loquitur. 
The  circumstances  of  this  case  are  such  that  a  reasonable 
inference  of  negligence  of  the  tug's  crew  arises.  Barges, 
carefully  and  properly  moored,  are  not  holed  by  '*U  bolts" 
from  mooring  floats.  The  trier  of  fact  found  that  appel- 
lants did  not  rebut  this  inference  and  that  appellee  met 
its  primary  burden  of  proof. 

This  finding  appellee  submits  is  not  only  supported  by 
substantial  evidence  but  is  the  logical  conclusion  to  be 
drawn  from  consideration  of  the  entire  case. 
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ARGUMENT. 

I. 

The  District  Court's  Decree  Is  Supported  by  the 

Strongest  Presumption  of  Correctness. 

Although  an  appeal  in  Admiralty  has  been  traditionally 
described  as  a  trial  dc  iwvo,  the  decree  of  the  District 
Court  is  presumed  to  be  correct. 

Hqder  2K  U.  S.  (C.  C.  A.  9th,  1948)/^.^..F.  (2d) 

;£LNo.  11767  (Decided  S /5/48) ; /^(/f^/fC /? 
Bornhurst  v.  U.  S.  (C.  C.  A.  9th,  1947),  164  F. 

(2d)  789,  1948  A.  M.  C.  53  (Cert  den 

U.  S ,  L.  Ed.  (Adv.) ,  68  S.  Ct. 

789); 
Stetson  V.  U.  S.  (C.  C.  A.  9th,  1946),  155  F.  (2d) 

359,  1946  A.  M.  C.  900; 
Mdntsma  v.  U.  S.   (C.  C.  A.  9th,  1947),  164  F. 
(2d)  976  1948  A.  M.  C.  144. 

Where  the  evidence  is  partly  oral  and  partly  by  deposition, 
the  presumption  of  correctness  is  strong,  but  the  Appel- 
late Court  will  give  such  weight  to  the  findings  of  the  trial 
court  as  judicial  discretion  dictates. 

Tazmda  v.  U.  S.    (C.  C.  A.  9th,   1947),   162  F. 

(2d)  615,  1947  A.  M.  C.  947; 
Matson  Nav.  Co.  v.  Pope  &  Talbot  (C.  C.  A.  9th, 

1945),   149  F.    (2d)   295,   1945  A.   M.   C.   767 

(cert,  den  326  U.  S.  72>7,  90  L.  Ed.  439,  66  S. 

Ct.  46) ; 
U.  S.  V.  Lubinski  (C.  C.  A.  9th,   1946),   153  F. 

(2d)  1013,  1946  A.  M.  C.  483; 
Pac-American   Fisheries  v.  Hoof   (C.   C.   A.   9th, 

1923),  291  Fed.  306,  1923  A.  M.  C.  1180; 
The  Diamond  Cement  (C.  C.  A.  9th,  1938),  95  F. 

(2d)  738,  1938  A.  M.  C.  757. 
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When  the  testimony  is  entirely  by  deposition  the  case 
does  not  come  to  this  Court  ''encased  in  its  usual  armor." 

Johnson  v.  U.  S.  (C.  C.  A.  9th,  1947),  160  F.  (2d) 
789,   1947  A.   M.   C.   765.     (Reversed  on  other 

grounds U.  S 92  L.  Ed.   (Adv.)   360, 

68  S.  Ct.  391); 

Ernest  H.  Meyer  (C.  C.  A.  9th,  1936),  84  F.  (2d) 
496,  1936  A.  M.  C.  1179,  (cert  den.  299  U.  S. 
600,  81  L.  Ed.  442,  57  S.  Ct.  193) ; 

Tlw  Indien  (C.  C.  A.  9th,  1934),  71  F.  (2d)  752, 
1934  A.  M.  C.  1050. 

But  when,  as  in  this  case,  the  trial  court  has  the  benefit  of 
oral  testimony  in  open  court,  and  the  advantage  of  direct 
contact  with  the  witnesses,  the  strongest  of  presumptions 
should  and  does  apply.  Under  these  circumstances  this 
Court  has  many  times  stated  emphatically  that  findings 
supported  by  substantial  evidence  not  clearly  erroneous, 
should  not  be  disturbed. 

Heder  v.  U.  S.  (C.  C.  A.  9th,  1948),  /Aj.F.  (2d) 
^M.No.    11767   (decided   5/5/48)    (supra); 

Bornhurst  v.  U.  S.  (C.  C.  A.  9th,  1947),  164  F. 

(2d)  789,  1948  A.  M.  C.  53  (cert  den U.  S. 

,  L.  Ed 68  S.  Ct.  789)   (supra) ; 

Stetson  V.  U.  S.  (C.  C.  A.  9th,  1946),  155  F.  (2d) 
359,  1946  A.  M.  C.  900  (supra) ; 

Meintsma  v.  U.  S.  (C.  C.  A.  9th,  1947),  164  F. 
(2d)  976,  1948  A.  M.  C.  144  (supra) ; 

Taivada  v.  U.  S.  (C.  C.  A.  9th,  1947),  162  F. 
(2dj  615,  1947  A.  M.  C.  947  (supra). 
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Appellants  have  indicated  that  the  credibility  of  the  wit- 
nesses is  not  here  primarily  under  investigation  (Appel- 
lants' Opening  Brief  p.  31).  With  this  we  can  not  agree 
because  there  is  a  definite  conflict  between  physical  evi- 
dence indicating  negligence  of  the  appellants'  tug  crew 
and  their  testimony  inconsistent  with  this  conclusion.  The 
District  Judge  simply  did  not  believe  them  [A.  213]  and 
found  that  their  testimony  was  "not  convincing  and  can- 
not be  accepted"  [Findings,  A.  25].  We  do  not  under- 
stand just  how  this  oral  testimony,  which  the  trial  court 
disbelieves,  can  be  compared  to  testimony  by  deposition. 
(See  Appellants'  Opening  Brief  p.  31)  Credibility  of 
witnesses  is  primarily  the  business  of  the  District  Court 
and  the  Appellate  Court  normally  does  not  concern  itself 
with  this  feature  unless  clear  error  is  shown. 

Vileski  V.  Pacific  Atl.  S.  S.  Co.  (C.  C.  A.  9th, 
1947),  163  F.  (2d)  553,  1947  A.  M.  C.  1707; 

Wilson  V.  Intcroccan  S.  S.  Corp.  (C.  C.  A.  9th, 
1947),  163  F.  (2d)  459,  1947  A.  M.  C.  1666; 

Portland  Stevedoring  Co.  v.  Wegener  (C.  C.  A. 
9th,  1947),  162  F.  (2d)  830,  1947  A.  M.  C. 
1070; 

Puratich  V.  U.  S.  (C.  C.  A.  9th,  1942),  126  F. 
(2d)  914,  1942  A.  M.  C.  611; 

The  Hcranger  (C.  C.  A.  9th,  1939),  101  F.  (2d) 
953,  1939  A.  M.  C.  369; 

The  Mable  (C.  C.  A.  9th,  1932),  61  F.  (2d)  537, 
1932  A.  M.  C.  1618; 

The  Golden  Star  ( C.  C.  A.  9th,  1936),  82  F.  (2d) 
687,  1936  A.  M.  C.  692; 
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Lillig  V.  Union  Sulphur  Co.  (C.  C.  A.  9th,  1937), 
87  R  (2d)  277,  1937  A.  M.  C.  59; 

The  Shangho  (C.  C.  A.  9th,  1937),  88  F.  (2d) 
42  1937  A.  M.  C.  425  (cert.  den.  301  U.  S.  705, 
81  L.  Ed.  1359,  S7  S.  Ct.  938); 

Calachini  7'.  Bliss  (C.  C.  A.  9th,  1937),  88  F.  (2d) 
82,  1937  A.  M.  C.  203; 

Crowley  Launch  and  Tugboat  Co.  v.  Wilmington 
Transportation  Co.  (C.  C.  A.  9th,  1941),  117 
F.  (2d)  651,  1941  A.  M.  C  449; 

Stockton  Sand  and  Rock  Co.  v.  Bundeson  (C.  C. 
A.  9th,  1945),  148  F.  (2d)  159,  1945  A.  M.  C 
659; 

Drain  v.  Shipowners  &  Merchants  Towhoat  Co. 
(C.  C.  A.  9th,  1945),  149  F.  (2d)  845,  1945 
A.  M.  C.  892. 

The  second  Circuit  Court  of  Appeals,  in  the  case  of 

Petterson  Lighterage  and  Tozving  Corp.  v.  New 
York  Central  Railroad  Co.  (C.  C.  A.  (2d) 
1942),   126  F.   (2d)   992,   1942  A.  M.  C.  345, 

has  assembled  a  formidable  appendix  of  authorities.  The 
historical  aspect  of  the  "trial  de  novo''  is  discussed,  as 
well  as  the  "rubric,"  of  Rule  52A,  Federal  Rules  of.  Civil 
Procedure  (28  U.S.C.A.,  Sec.  723c,  Rule  52A),  and  the 
effect  of  Admiralty  Rule  46>4  (28  U.S.C.A.,  Sec.  723, 
Rule  46^). 
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II. 

The  District  Court's  Findings  Are  Not  Only  Supported 
by  Substantial  Evidence,  But  Also  Are  the  Most 
Reasonable    Inferences   to    Be    Drawn    From   the 

Evidence. 

A.     Appellee   Was   Without    Fault   as   to   Loading   and   Trim 

o£   the   Barge. 

The  District  Ccniri  ccirrectly  found  appellee  to  be  with- 
out fault  as  to  the  niaiiner.  method  or  condition  of  loading 
the  barge  [Findings,  A.  25.  Conclusions  of  Law,  A.  26]. 
Appellants  in  their  answer  tendered  an  issue  of  negligence 
as  to  the  loading  and  trim  o\  the  barge  when  it  was  de- 
livered to  appellant  at  Catalina  Island.  This  issue  was 
apparently  abandoned  when  appellants*  tug  captain. 
Reeves,  testified  that  he  had  the  duty  not  to  take  the  barge 
in  tow  unless  she  was  seaworthy  |  A.  138].  He  was  cor- 
roborated by  witness  Tomasic  [A.  167].  The  surveyor 
likewise  regarded  the  barge  as  entirely  seaworthy  |  Scheibe, 

A.  110.  111].  The  barge  had  no  dit^culty  making  the 
channel  crossing  |  Reeves,  A.  138],  nor  could  she  have 
made  the  crc\>^sing  with  a  hole  this  size  in  her  bottom 
[Reeves,  A.  144:  Raimer.  A.  99].  Were  there  any  doubt 
on  this  score,  the  tug  would  not  have  accepted  the  tow. 

B.  Appellee  Was  Without   Fault  as  to  Maintenance   of  the 

Mooring    Float. 

The  District  Court  fcnind  that  ai^pellee  was  without 
fault  as  to  providing,  furnishing  or  maintaining  the 
mooring  float  or  in  any  other  respect  |  Findings.  A.  25, 
Conclusions  of  Law,  A.  26].  Appellants  claimed  that  the 
presence  of  mt^ss  on  the  sides  (not  the  top)  o\  float 
[Gentle,  A.  204]  and  greater  "Hotation"  forty-eight 
hours  after   the   accident    [Gentle,   A.   205;   Tomasic.   A. 
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160]  indicated  a  'Svaterlog-ged"  float  or  that  the  anchor 
chain  was  short.  The  tide  had  been  at  a  flood  of  4.91 
feet  at  11 :30  p.  m.  and  was  at  an  ebb  of  .61  feet  at  6:12 
a.  m.  [stipulated  fact.  A.  89].  By  interpolation,  at  12:45 
a.  m..  when  the  mooring  was  completed  according-  to 
appellants'  Log  [Exhibit  B;  Tomasic,  A.  166],  the  tide 
was  at  about  4. 1  feet.  The  evidence  is  that  the  anchor  chain 
was  7?  feet  long.  [Jackson,  A.  44]  and  that  the  water 
depth  was  about  28  feet  [Jackson.  A.  49]  at  low  tide 
[Jackson,  A.  61]  :  if  4  feet  is  added  there  would  be  about 
32  feet  of  water.  Mr.  Scheibe's  testimony  is  unchal- 
lenged that  a  7S  foot  anchor  cable  is  sufficient  in  water 
of  this  depth  [A.  120].  A  substantial  portion  of  the 
mooring  float  must  have  been  out  of  water  to  be  visible 
to  the  tug  master  at  1,000  feet  to  1.200  feet  [Reeves,  A. 
141]  and  to  the  deckhand  at  about  750  to  1.000  feet 
[Tomasic.  A.  172,  157].  The  inference  appellants  draw 
that  the  float  was  low  in  the  water,  with  one  corner  down 
[Tomasic,  A.  160],  because  of  a  short  anchor  line  is  less 
probable  than  the  inference  appellee  urges  that  the  float 
was  then  being  drawn  under  water  by  the  slow  forward 
motion  of  the  barge  as  its  momentum  pushed  the  float 
ahead.  This  action  would  tend  to  lift  the  anchor  chain 
from  the  bottom  and  place  greater  weight  on  the  float. 
Wlien  the  anchor  chain  became  taut  the  float  would  be 
and  was  pulled  below  the  rake  of  the  barge.  In  no  other 
wa}'  could  a  float,  four  feet  thick  be  drawn  below  a  barge 
whose  draft  was  nine  feet.  It  is  to  be  noted  that  the  next 
day  [Gentle,  A.  197]  or  48  hours  later  [Gentle.  A.  205] 
when  Gentle  saw  the  float,  a  bulkhead  of  4  x  4's  had  been 
built  ar(~)und  the  U  bolt  in  an  efl'ort  to  prevent  repetition 
of  this  damage  to  any  other  barges  towed  over  the  float. 
If  it  is  true  that   there  was   then   greater   "flotation"   to 
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this  same  float,  it  could  hardly  have  been  "waterlogged." 
Even  if  it  be  granted,  for  the  sake  of  argument,  that  the 
float  was  awash  or  nearly  so  [Tomasic,  A.  160]  we  can 
see  no  material  bearing  this  has  on  the  case.  The  float 
was  four  feet  thick,  the  barge  had  a  nine  foot  draft. 
Under  the  circumstances  as  stipulated,  it  was  impossible 
for  the  barge  to  have  been  forced  on  the  float  by  ordinary 
conditions  of  wind  and  current  [Scheibe,  A.  109].  Per- 
haps the  best  evidence  that  the  float  was  a  proper  mooring 
is  the  fact  that  appellants'  crew  moored  the  barge  to  it 
without  hesitation.  Surely  appellants  will  not  now  seri- 
ously advance  the  theory  that  their  crew  were  negligent 
in  leaving  the  barge  at  an  unsafe  mooring  without  a  word 
of  protest  or  warning. 

C.     The  Court  Properly  Found  Appellants  at  Fault. 

The  District  Court  correctly  found  that  appellants  were 
negligent  with  respect  to  maneuvering  the  tug,  approach- 
ing the  float  at  an  excessive  speed,  causing  the  barge  to 
override  the  float  and  failing  to  stop  the  barge  or  to  take 
measures  to  prevent  the  barge  from  overriding  the  float 
[Findings,  A.  25;  Conclusions  of  Law,  A.  26]. 

1.     The  Barge  Was  Towed  at  Excessive  Speed  as  It 
Approached  the  Float. 

As  to  speed,  the  only  direct  testimony  comes  from  the 
three  crew  members  of  the  tug.  They  say  three-fourths 
to  one  knot  [Reeves,  A.  139],  one  knot  [Tomasic,  A. 
152,  155,  156]  two  knots  before  turning  the  barge  over 
to  the  Dispatch  and  one  knot  thereafter  [Tomasic,  A. 
168]  one-half  to  three-fourths  of  a  knot  [Gentle,  A.  195, 


—15— 

202].  The  accuracy  of  these  estimates,  and  of  the  esti- 
mates at  the  actual  time  of  the  mooring,  can  well  be 
questioned.  A  considerable  greater  speed  is  indicated 
by  the  elapsed  time  shown  in  the  Log  [A.  166,  Respond- 
ents Exhibit  B],  and  the  distance  traveled.  From  11:30 
p.  m.  when  the  tow  cleared  the  breakwater,  east  entrance, 
to  clearing  the  net  was  ten  minutes.  At  12:10  a.  m.  the 
tow  reached  the  point  where  the  other  barge  was  turned 
over  to  the  tug  Dispatch.  This  was  estimated  at  about 
two  miles  [Tomasic,  A.  151]  and  took  forty  minutes,  in- 
cluding the  time  at  the  gate  [Tomasic,  A.  168].  The 
average  speed  for  this  distance  is  at  least  three  knots. 
From  12:10  a.  m.  to  12:45  a.  m.,  thirty-five  minutes,  the 
RocoNA  shortened  line,  towed  the  barge  to  the  float  and 
moored  it.  Fifteen  minutes  is  required  to  develop  suffi- 
cient air  to  operate  the  air  winch  [Gentle,  A.  192].  With- 
out considering  any  time  for  shortening  the  line  from  540 
feet  [Gentle,  A.  190]  to  about  60  feet  [Gentle,  A.  192] 
there  remains  about  twenty  minutes  to  go  from  Gl  to  G3 
[Libelant's  Exhibit  4]  a  distance  estimated  at  about  one 
mile  [Gentle,  A.  195],  This  averages  to  a  three-knot 
speed.  Aside  from  these  computations,  we  have  direct 
evidence  of  too  much  speed  from  the  scratch  and  hole, 
a  distance  from  the  Samson  post  equal  to  the  length  of 
the  mooring  cable.  This  shows  that  the  barge  approached 
the  float  with  sufficient  speed  to  overrun  the  float  and 
still  had  sufficient  momentum  to  come  up  sharply  against 
the  float  and  its  anchor  and  with  enough  force  to  punch 
a  hole  through  two  4-inch  by  12-inch  planks. 
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2.     The  Tug  Was  Improperly  Maneuvered  Into  and 
Over  the  Float. 

As  to  maneuvering  the  tug.  Reeves  states  that  he  shut 
off  power  when  he  was  100  feet  [Reeves,  A.  132]  or  100 
to  150  feet  from  the  float  [Reeves,  A.  142],  and  let  the 
barge  drift  ahead.  Tomasic  indicates  that  the  power 
was  shut  off  when  the  barge  was  200  feet  from  the  float 
[Tomasic  A.  157]  although  on  cross-examination  [A. 
172]  the  estimate  was  reduced  to  between  100  to  200  feet. 
Gentle  states  that  the  tug  "dropped  tension  at  approxi- 
mately 100,  150,  200  feet  away  with  slight  maneuvers 
to  get  her  to  head  in  the  correct  position"  [Gentle,  A. 
196,  201]  and  that  it  would  be  unusual  for  the  barge  to 
run  ''directly  in  a  direct  line  to  the  float,"  without  such 
supplementary  maneuvering  [Gentle,  A.  202].  Although 
there  are  several  references  to  the  barge  being  ''dead  in 
the  water,"  the  barge  had  way  and  was  moving  into  the 
float,  pushing  it  along  ahead  of  the  barge.  The  expression 
"dead  in  the  water"  included  forward  motion  of  the  barge 
[Tomasic,  A.  174].  Tomasic  admitted  that  the  barge  was 
"almost  at  a  dead  stop"  [A.  172]  and  Gentle  stated  that 
it  was  customary  to  approach  a  mooring  float  at  "almost 
a  dead  stop  with  only  just  slight  way  on"   [A.  203]. 

It  is  understandable  that  at  night  it  might  \vd\  be  diffi- 
cult to  distinguish  between  moving  slowly  and  a  complete 
absence  of  forward  motion  in  the  water.  A  tug  captain 
always  approaches  the  float  upwind  [Tomasic,  A.  177]. 
Although  the  wind  was  negligible  and  the  ordinary  cur- 
rents existed  [Pretrial  Stipulation,  A.  18;  Tomasic,  A. 
156],  in  all  probability  the  float  would  be  resting  to  the 
down  wind  or  down  current  side  of  the  anchor  to  which 
it  was  affixed  by  a  75-foot  chain  or  metal  cable  [Jackson, 
A.  43,  44].     The  float  would  then  be  some  fifty  or  sixty 
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feet  from  the  anchor.  The  barge  could  readily  push  the 
float  ahead  of  it,  into  the  area  upwind  of  the  anchor,  a 
distance  of  some  sixty-five  to  seventy  feet  from  the  an- 
chor before  the  anchor  chain  would  be  drawn  taut,  and 
the  float  actually  pulled  under  water.  During  the  time 
the  barge  moved  slowly  over  this  distance  of  from  115 
to  130  feet,  it  is  understandable  that  the  tug's  crew  might 
well  not  realize  that  they  were  moving  as  the  gross  ton- 
nage of  1,200  tons  was  slowly  decelerating.  Xo  effort 
was  made  by  the  tug  to  "back  down  against"  the  barge, 
[Reeves,  A.  134].  If  the  average  rate  of  speed  during 
the  deceleration  period  was  one-half  knot,  or  fifty  feet 
per  minute,  it  would  take  approximately  two  and  a  half 
minutes  from  the  time  the  rake  of  the  barge  reached  the 
float  until  the  scope  of  the  anchor  chain  was  reached. 
Another  minute  or  so  would  be  required  for  the  barge  to 
reach  the  end  of  the  mooring  cable.  Reeves  states  that  the 
entire  operation  of  mooring  took  approximately  five  to 
ten  minutes  |  Reeves,  A.  136]  including  presumably  the 
elapsed  time  from  the  point  where  power  was  shut  off,  as 
the  barge  approached  the  float,  until  the  time  the  tug  made 
a  circle  of  the  barge  and  started  for  Berth  94  [Reeves, 
A.  135].  Tomasic  stated  that  it  took  him  5  to  10  minutes 
[A.  159]  to  raise  the  wire.  These  estimates  of  time  do 
not  purport  to  be  exact.  It  could  equally  have  been  two 
or  three  minutes  or  less.  Part  of  Tomasic's  "difliculty" 
was  undoubtedly  due  to  the  fact  that  the  float  was  being 
pushed  ahead  of  the  barge  for  several  minutes  before  it 
was  drawn  under  water. 

If  the  barge  pushed  the  float  slowly  through  the  water 
from  one  side  of  the  anchor  to  the  other,  it  is  understand- 
able that  one  side  or  corner  would  go  under  water.  The 
float  as  it  neared  the  end  of  the  anchor  chain  would  ride 
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lower  in  the  water  as  the  entire  scope  of  the  anchor  chain 
was  drawn  from  the  bottom  and  the  float  was  called  upon 
to  support  a  greater  weight.  When  the  anchor  chain 
was  drawn  taut,  the  far  end  of  the  float  would  naturally 
be  drawn  under  water  first.  Tomasic  recalls  that  one  of 
the  corners  was  under  water  [Tomasic,  A.  160]  but  is 
not  sure  whether  it  was  at  the  near  or  the  far  side  [A. 
181].  It  is  conceded  that  no  steps  were  taken  to  stop 
the  barge.  Reeves  states  that  if  he  desired  to  "back 
down  against"  the  barge  he  would  have  rung  two  bells 
[Reeves,  A.  146]  and  he  "could  have  backed  the  barge 
clean  away  from  the  mooring  float,"  but  that  he  did  not 
do  so  [Reeves,  A.  134].  The  same  implication  appears 
from  Tomasic's  testimony  [A.  163].  It  is  unlikely  that 
these  men,  who  were  working  on  a  salary  [Tomasic,  A. 
183],  would  be  over-anxious  to  spend  more  than  a  bare 
minimum  of  time  after  midnight,  Saturday  night,  stopping 
a  barge  which  they  had  brought  up  too  fast.  The  attitude 
shown  in  the  testimony  of  Tomasic  [A.  186,  187]  that 
pulling  a  barge  over  the  float  was  not  "unusual"  and 
"it  happens"  is  entirely  consistent  with  letting  the  barge 
stop  herself  against  the  mooring  float  anchor,  despite  the 
danger  of  damage   [Tomasic,  A.   176.   177]. 

There  are  several  references  to  the  likelihood  of  dam- 
aging the  barge.  Jackson  [A.  54]  indicates  that,  if  the 
barge  comes  in  with  too  much  momentum,  the  pendant  can 
be  broken  or  the  mooring  float  can  be  pulled  under  the 
barge  and  a  hole  punched  in  the  bottom  when  the  barge 
"comes  up  with  a  jerk"  against  the  mooring  or  it  can 
override  the  mooring  or  "pass  over  the  top  of  the  float." 
Tomasic  appreciated  that  there  was  danger  of  breaking 
the  anchor  chain  or  the  Samson  post  [A.  177].  He  also 
indicated   [A.   174]   that  a  barge  described  as  "dead"  al- 
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ways  has  some  motion  and  that  he  himself  made  the  de- 
cision as  to  whether  to  drop  the  mooring  cable  or  to  put  it 
on  the  bitt  when  the  master  brought  in  a  barge  too  fast. 

D.  The  Damage  Was  Caused  When  and  Because  the  Barge 
Was  Towed  Over  the  Float.  There  Is  No  Other  Reason- 
able  Explanation. 

The  District  Court's  finding  that  the  Rocona  caused 
the  barge  to  override  the  float  and  failed  to  take  measures 
to  keep  the  barge  from  overriding  the  float  is  amply  sup- 
ported by  the  evidence.  Under  ordinary  conditions  of 
surge  and  current,  with  a  negligible  wind  [see  Pretrial 
Stipulation,  A.  18],  it  was  impossible  for  the  barge  to 
have  overridden  the  float  unless  some  outside  force  was 
applied  to  it  [Jackson,  A.  55;  Scheibe,  A.  109,  111,  112]. 
Tomasic  testified  flatly  that  the  tug  did  not  pull  the  barge 
over  the  float  [A.  162].  Reeves  was  considerably  less 
positive  [A.  134].  Gentle  would  not  commit  himself 
[A.  197]. 

Jackson  estimated  that  he  first  saw  the  barge  from 
the  speedboat  at  about  12:30  a.  m.  and  within  an  hour 
or  hour  and  a  half  she  was  discovered  to  be  listing  "quite 
badly"  [Jackson,  A.  49,  50],  because  of  a  leak  through  a 
hole  the  approximate  dimensions  of  the  "U  bolt"  of  the 
float  [Pretrial  Stipulation,  A.  18,  19;  Jackson,  A.  51; 
Bach,  A.  82;  Raimer,  A.  87;  Scheibe,  A.  106].  The  sur- 
veyor states  that  the  barge  would  begin  to  list  a  half  hour 
to  an  hour  after  being  so  damaged  [Scheibe,  A.  110].  A 
scratch,  some  seven  or  eight  feet  long  [Scheibe,  A.  106; 
Bach,  A.  78]  extended  forward  from  the  hole.  The  after 
portion  of  the  scratch  was  deeper  and  wider  than  the  for- 
ward portion.  At  the  hole  it  was  about  2  inches  wide  and 
one-half  to  one  inch  deep  [Scheibe,  A.  107;  Bach,  A.  78]. 
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The  hole  was  about  the  same  distance  from  the  Samson 
post,  40  to  50  feet   [Bach,  A.  79],  measured  around  the 
rake  of  the  barge  [Jackson,  A.  44],  as  the  length  of  the 
mooring   cable.      Tomasic   estimated   tha   tthe    cable    was 
shorter  than  usual,  35  to  40  feet  [Tomasic,  A.  159],  but 
on    cross-examination    indicated    that    the    cable    was    40 
feet    in    length    [Tomasic,    A.    179].      If    the    cable    ap- 
peared   shorter,    it    would    not    be    inconsistent    with    the 
thought  that  the  mooring  float  had  already  been  drawn 
partially  under  the  barge  when  he  reached  the  end  of  the 
cable  and  slipped  the  eye  over  the  Samson  post.     Jackson 
states  definitely  that  in  his  opinion  the  barge  overran  the 
mooring  float  and  "when  the  mooring  pendant  came  up 
{i.  e.   when   the   barge   reached   the   end   of   the   mooring 
pendant  and  the  anchor  chain)  it  turned  the  barge  (moor- 
ing float)  up,  the  U  bolt  punched  a  hole  in  it"  [Jackson,  A. 
56].     The  surveyor  states  that  in  his  opinion  the  barge 
overrode  the  mooring  float  and  that  "the  eye — the  *U'  bolt 
punctured  the  bottom  planking''   [Scheibe,  A.  107].     The 
bottom  planking  was  four  inches  thick  by  12  inches  wide 
[Bach,  A.  77;  Scheibe,  A.  106].     Punching  a  hole  through 
this   sturdy   construction  must   have   required   application 
of  considerable  force,  such  as  the  momentum  of  1200  tons 
[Ramier,  A.  95]  moving  slowly  and  irresistibly  into  and 
over  the  float.     This  considerable  weight  was  not  halted 
until  it  pulled  the  mooring  cable  and  anchor  chain  taut. 
The  deepening  scratch   is  consistent  with  the  barge  still 
having  substantial  way  when  it  reached   the  end   of  the 
mooring   cable.      The   District    Court   decided    that    these 
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physical  facts  spoke  louder   than   the  words  of   the  wit- 
nesses  [Oral  Decision,  A.  213]. 

The  language  in  the  Second  Circuit  case  of 

F.  E.  Grauweiler  Trans.  Co.  v.  Gallagher  Bros. 
Sand  &  Gravel  Co.  (C  C.  A.  (2d)  1946),  153 
F.  (2d)  384,  1946  A.  M.  C.  221. 

is  particularly  appropriate: 

"Granting  that  the  scow  struck  a  mooring  block, 
there  can  be  no  real  question  but  that  it  was  due  to 
the  negligence  of  the  tug." 

III. 

The  Trial  Court  Correctly  Applied  the  Doctrine  of 
Res  Ipsa  Loquitur  in  Concluding  That  Appellants 
Were   Negligent. 

The  barge  was  in  the  exclusive  control  of  appellants. 
The  tug  was  operated  and  manned  by  appellants'  em- 
ployees. No  employee  of  appellee  was  on  the  barge  or 
tug  [Pretrial  Stipulation,  A.  17;  Rainier,  A.  101].  Ap- 
pellants' suggestion  that  Raimer  who  was  at  home  [Raim- 
er,  A.  84],  probably  in  bed,  when  the  barge  was  damaged, 
had  general  supervision  over  the  barges,  and  therefore 
appellants  did  not  have  "exclusive  control''  of  the  barge, 
is  hardly  a  realistic  approach.  The  search  is  for  the  negli- 
gent party  in  this  type  of  case.  The  question  asked  is, 
"Who  had  the  opportunity  to  be  negligent  under  these 
circumstances?"  We  can  readily  eliminate  Raimer.  We 
can  also  eliminate  the  action  of  the  tides  and  currents, 
because  it  was  not  only  improbable  but  impossible  for  the 
barge  to  have  overridden  the  float  without  outside  force 
or  motive  power  being  applied  [Scheibe,  A.  109;  Jackson, 
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A.  55]  under  ordinary  conditions  of  wind  current,  tide 
and  surge.  At  the  time  of  the  accident  the  wind  was 
negligible  and  the  ordinary  currents  and  surges  were  pres- 
ent [Pretrial  Stipulation,  A.  18;  Jackson,  A.  71,  72]. 
Examination  of  the  time  element  requires  the  conclusion 
that  the  barge  was  damaged  when  she  was  moored.  The 
barge  would  begin  to  list  within  a  half  hour  to  an  hour 
after  receiving  the  damage  she  sustained  [Scheibe,  A. 
110].  Jackson  inspected  the  barge  "shortly,  very  shortly 
after  it  came  in"  [Jackson,  A.  49]  and  an  hour  or  an 
hour  and  a  half  later  she  was  discovered  to  be  listing 
"quite  badly"  [Jackson,  A.  50],  due  to  a  leak  from  a  hole 
the  size  and  shape  of  the  "U  bolt"  [Jackson,  A.  51 ;  Bach, 
A.  78;  Rainier,  A.  87;  Scheibe,  A.  106,  107],  in  the  bot- 
tom of  the  barge  a  distance  from  the  Samson  post  equal 
to  the  length  of  the  mooring  line  of  the  float  [Bach,  A. 
79;  Jackson,  A.  44],  measured  around  the  rake  of  the 
barge. 

This  leaves  only  the  suggestion,  which  appellants  have 
not  seriously  advanced,  that  a  passing  ship  could  have 
been  the  outside  motive  force  necessary  to  impel  the  barge 
upon  the  float  with  sufficient  force  to  punch  a  hole  through 
the  four  inch  by  twelve  inch  planking.  Considering  that 
the  barge's  gross  weight  was  1,200  tons  [Rainier,  A.  95], 
her  draft  was  nine  feet  [Rainier,  A.  100,  103]  and  about 
three  feet  of  the  float  was  under  water,  we  can  appreciate 
that  a  wave  far  beyond  any  conceivable  wash  from  a  pass- 
ing vessel  would  be  required.  Such  a  wave  would  surely 
have  caused  considerable  damage  to  harbor  installations. 
Had  it  occurred,  appellants  would  certainly  have  seized 
upon  it  as  the  explanation  required  by  these  circumstances. 

A  barge,  carefully  and  properly  moored,  does  not  ordi- 
narily have  a  hole  punched  in  her  bottom  by  the  "U  bolt" 
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of  a  mooring  float.  Unexplained,  the  facts  alone  warrant 
the  inference  of  negligence  of  appellants. 

Johnson  v.  U.  S.  (1948),  U.  S ,  92  L. 

Ed.  (Adv.)  360,  68  S.  Ct.  391,  1948  A.  M.  C. 

218; 
Jesionowski  v.   Boston  &  Maine  R.   Co.    (1947), 

329  U.  S.  452,  91  L.  Ed.  416,  67  S.  Ct.  401 ; 
Sweeney  z\  Erving   (1913),  228  U.  S.  233,  240, 

57  L.  Ed.  815,  2^Z  S.  Ct.  416. 

While  it  is  impossible  to  do  more  than  speculate  as  to  the 
precise  manner  in  which  the  damage  was  caused,  it  is 
clear  that  the  float  was  under  the  barge  and  that  the 
"U  bolt"  punched  a  hole  through  its  four-inch  bottom 
planking.  Raimer  indicates  [A.  95]  that  the  float,  when 
it  was  pushed  to  the  end  of  the  anchor  line  would  be 
drawn  under  the  rake  of  the  barge  in  a  vertical  position; 
the  barge  would  continue  forward  until  the  mooring  cable 
became  taut  and  the  1,200  ton  momentum  would  "snap" 
the  float  into  the  bottom  of  the  barge.  Another  possibility 
could  be  that  the  float  tumbled  as  it  went  under  the  barge 
so  that  when  the  barge's  forward  momentum  was  stopped, 
the  float  was  upside  down,  and  the  bottom  "U  bolt"  was 
punched  through  the  planking.  In  either  event  the  scratch 
and  gouge  leading  to  the  hole  are  conclusive  that  the  barge 
had  substantial  way  at  the  time  of  the  damage,  when  and 
as  this  damage  was  done. 

The  District  Court  at  the  close  of  counsels'  arguments 
stated  [A.  211,  212]  that  the  issue  was  one  of  fact  for  the 
Court  and  it  would  weigh  the  appellee's  circumstantial  evi- 
dence together  with  any  inference  to  be  drawn  from  the 
res  ipsa  loquitur  doctrine  against  testimony  of  appellants' 
witnesses.  The  District  Court,  in  its  oral  opinion  [A. 
213]   and  Findings  of  Fact   [A.  24,  25]    found  that  the 
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physical  evidence  outweighed  the  oral  testimony.     Appel- 
lee's position  is  that  this  finding  is  entirely  correct. 

The  discussion  of  the  doctrine  of  res  ipsa  loquitur  in 
Appellants'  Opening  Brief  is  entirely  inconsistent  with  the 
Supreme  Court's  exposition  of  the  doctrine  as  expressed 
in  the  Johnson  case, 

Johnson  v.    U.   S.    (1948)    (supra),   U.    S. 

,  92   L.   Ed.    (Adv.)    360,   38  S.   Ct.   391, 

1948  A.  M.  C.  218. 

The  Court  quoted  from  the  Jesionowski  case 

Jesionowski  v.  Boston  &  Maine  R.  Co.  (1947) 
(supra),  329  U.  S.  452,  91  L.  Ed.  416,  67  S. 
Ct.  401, 

which  applied  the  rule  of 

Sweeney  v.  Erring  (1913)  (supra),  228  U.  S.  233, 
57  L.  Ed.  815,  33  S.  Ct.  416, 

and  said, 

"The  rule  of  res  ipsa  loquitur  applied  in  Jesionowski 
V.  Boston  &  Maine  R.  Co.,  supra,  means  that  'the 
facts  of  the  occurrence  warrant  the  inference  of  negli- 
gence not  that  they  compel  such  an  inference.'  " 

There  is  no  conflict  in  the  legal  principles  applied  in  the 
Johnson  case  by  the  Supreme  Court  with  the  analysis  of 
the  doctrine  by  this  Court  in  deciding  that  case. 

Johnson  v.  U.  S.  (C.  C.  A.  9th,  1947)  (supra), 
160  F.   (2d)   789,  1947  A.  M.  C.  765. 

The  difference  in  result  was  simply  because  the  Supreme 
Court  determined  that  the  "facts  of  the  occurrence" 
showed  negligence  of  the  fellow  servant  and  this  Court 
found  that  the  "circumstances  of  this  case  are  not  such 
to    justify    a    finding     .     .     .     of     .     .     .     negligence." 
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Appellee,  of  course  accepts  the  propositions  that  the 
mere  proof  of  an  "accident"  does  not  raise  a  presumption 
of  negligence,  and  that  the  ultimate  burden  of  proof  re- 
mains with  the  party  seeking  recovery. 

The  inference  of  negligence  to  be  drawn  from  consider- 
ation of  all  of  the  circumstances  of  this  case  was  sufficient 
to  place  upon  appellants  the  burden  of  going  forward. 
Appellants  went  forward  by  offering  the  testimony  of  the 
tug  crew.  The  case,  were  it  before  a  jury,  would  then  go 
to  the  jury,  where  the  evidence  would  be  weighed.  The 
District  Judge,  here  acting  as  a  jury  [A.  212],  weighed 
the  inference  of  negligence  from  appellee's  evidence  against 
the  inferences  to  be  drawn  from  appellants'  evidence  and 
found  appellants'  evidence  incredible,  unconvincing  and 
unacceptable. 

Appellants  in  their  brief  seem  to  object  to  the  Court's 
"deductive  process"  and  imply  that  the  inference  from 
the  doctrine  is  not  evidence  properly  to  be  considered  with 
the  other  evidence  in  the  case.  This  "process"  is  entirely 
proper.  The  Supreme  Court  has  said  unmistakably  that 
the  inference  from  the  doctrine  is  evidence  to  be  weighed 
by  the  fact  finder. 

Szveeney   v.   Erving    (1913)    {supra),  228  U.    S. 
233,  240,  57  L.  Ed.  815,  2>Z  S.  Ct.  416,  418. 

"In  our  opinion  res  ipsa  loquitur  means  that  the 
facts  of  the  occurrence  warrant  the  inference  of  neg- 
ligence, not  that  they  compel  such  an  inference;  that 
they  furnish  circumstantial  evidence  of  negligence 
where  direct  evidence  of  it  may  be  lacking,  but  it  is 
evidence  to  he  zveighed  not  necessarily  to  be  accepted 
as  sufficient;  that  they  call  for  explanation  or  re- 
buttal, not  necessarily  that  they  require  it;  that  they 
make  a  case  to  be  decided  by  the  jury,  not  that  they 
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forestall  the  verdict.  Res  ipsa  loquitur,  where  it  ap- 
plies does  not  convert  the  defendant's  general  issue 
into  an  affirmative  defense.  When  all  the  evidence  is 
in,  the  question  for  the  jury  is  whether  the  preponder- 
ance is  with  the  plaintiff."  (Italics  added.) 

In  this  case,  the  District  Court  has  found  that  appellee 
has  met  its  burden  to  produce  a  preponderance  of  evi- 
dence. Appellants'  argument  resolves  itself  into  disagree- 
ment with  the  result  reached  by  the  trier  of  the  facts. 

The  case  of 

Liggett  &  Myers  Tobacco  Co.  v.  DeLape  (C.  C. 
A.  9th,  1940),  109  F.  (2d)  598, 

is  similar  in  mechanics  to  this  case.  Plaintiff  proved  a 
set  of  circumstances  (an  exploding  cigarette  from  a  newly 
opened  package)  from  which  the  reasonable  inference  of 
defendant's  negligence  followed.  Defendant  said,  in  ef- 
fect, what  appellant  says  here:  ''I  was  not  negligent." 
Detailed  testimony  was  offered  as  to  the  care  used  at  all 
times  including  the  time  the  defective  cigarette  was  manu- 
factured. The  Court  held  that  the  inference  arising  from 
res  ipsa  loquitur  retained  its  vitality  after  defendant  had 
gone  forward  with  the  evidence  and  that  the  inference 
was  still  sufficient  to  support  plaintiff's  burden  of  proof. 
(See  also  the  case  of  Hurt  v.  Snsnozv  (1948),  85  A.  C.  A. 
251,  in  which  the  inference  of  negligence  raised  by  the 
res  ipsa  doctrine  was  held  to  be  evidence  and  the  inference 
was  not  rebutted  by  testimony  of  an  interested  party.) 

Similarly  here,  the  District  Court  has  refused  to  accept 
appellants'  version  which  merely  denies  negligence  but  of- 
fers no  plausible  explanation  of  the  damage  to  the  barge 
inconsistent  with  negligence  of  the  tug's  crew. 
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IV. 
Conclusion:     The   Decree  Should  Not  Be  Disturbed. 

Appellants'  sole  defense  to  this  action  is  merely  a  denial 
by  its  employees  that  they  were  at  fault. 

The  District  Court  found  this  disclaimer  unconvincing 
and  not  acceptable  [A.  25,  213].  There  is  substantial  evi- 
dence to  support  this  finding.  The  Court's  decision  is  not 
only  not  clearly  erroneous,  but  also  the  most  probable  in- 
ference to  be  drawn  from  the  evidence.  It  should  not  be 
disturbed. 

Respectfully  submitted, 

McCuTCHEN,    Thomas,    Matthew, 

Griffiths  &  Greene, 
Harold  A.  Black, 
George  E.  Toner, 

Proctors  for  Appellee. 
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This  reply  to  Appellee's  Brief  will  be  as  short  as  pos- 
sible, and  will  deal  only  with  such  features  as  appear  to 
require  comment.  Appellants'  theory,  argument  of  the 
case  and  authorities  were  fully  developed  in  the  Opening 
Brief. 

I. 

The  Findings  of  the  District  Court  Are  Merely  Sup- 
ported by  a  Rebuttal  Prima  Facie  Presumption  of 
Correctness  and  Will  Be  Upset  if  Clearly  Erro- 
neous. 

In  four  pages  at  the  commencement  of  appellee's  argu- 
ment in  its  brief,  appellee  has  indexed  twenty-six  cases, 
accompanying  none  of  them  by  any  particularly  enlighten- 
ing comment.     It  probably  would  be  more  profitable   in 
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terms  of  research  were  this  court  to  refer  to  any  standard 
digest  under  the  appropriate  subject  heading  rather  than  to 
the  necessarily  incomplete  index  of  cases  supplied  by 
appellee  in  its  first  point  of  argument. 

Appellee  has  cited  Heder  v.  U.  S.,  decided  by  this  court 
on  May  5,  1948.  The  case  is,  as  yet,  unreported,  and  from 
the  practical  standpoint  appellee  apparently  has  a  monopoly 
upon  the  decision;  however,  if  it  is  of  the  same  type  as 
most  of  the  other  cases  cited  under  Point  I  of  Appellee's 
Brief,  it  merely  states  the  general  rule  concerning  the 
prima  facie  rebuttal  presumption  in  favor  of  District 
Court  findings,  etc.,  and  also  similar  to  appellee's  other 
cases,  was  probably  decided  upon  compelling  proof  based 
upon  clear  and  direct  evidence. 

We  have  read  all  of  appellee's  cases,  save  only  Heder  v. 
U.  S.,  above.  The  Ernest  H.  Meyer,  84  F.  (2d)  496 
(cert.  den.  299  U.  S.  600,  81  L.  Ed.  442),  was  relied  upon 
by  us  in  our  Opening  brief  (pp.  31,  32)  and,  though  tried 
wholly  upon  depositions,  adequately  and  clearly  expounds 
the  true  rule  concerning  District  Court  findings  in  general 
and  to  which  rule  this  court  obviously  will  adhere. 

Appellee,  in  addition  to  relying  upon  the  case  of  The 
Ernest  H.  Meyer,  above,  likewise  relies  upon  Matson 
Navigation  Co.  v.  Pope  &  Talbot  (C.  C.  A.  9,  1945),  149 
F.  (2d)  295  (cert.  den.  326  U.  S.  7Z7,  90  L.  Ed.  439). 
This  court  minutely  weighed  the  whole  evidence,  came  to 
a  conclusion  differing  from  that  of  the  trial  court,  and 
reversed  the  decree  below. 

In  most  of  the  cases  cited  by  appellee  on  this  subject 
the  appellate  court  has  carefully  weighed  and  considered 
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all  of  the  evidence  and,  where  the  decree  was  affirmed,  has 
reached  an  independent  but  concurring  judgment. 

The  true  import  of  appellee's  apparent  position  would 
require  this  court  virtually  to  refuse  even  to  read  the  evi- 
dence given  by  appellants'  witnesses.  Mr.  Justice  Denman 
of  this  court  in  The  Ernest  H.  Meyer  case,  above,  has 
recognized  that  an  admiralty  appeal  is  not  the  same  pro- 
ceeding in  respect  to  considering  the  evidence  below,  as 
that  had  upon  a  wTit  of  error.  The  whole  evidence  is  to 
be  weighed  and  the  appellate  court  requires  that  there  be 
apparent  substantial  evidence,  not  merely  some  evidence, 
in  support  of  the  trial  court's  findings.  (See  App.  Op.  Br. 
p.  32.) 

The  character  of  the  record  in  the  case  at  bar  differs 
essentially  and  substantially  from  practically  all  of  the 
cases  relied  upon  by  appellee  in  that  there  is  a  total  ab- 
sence from  the  record  of  any  conflicting  direct  evidence. 
The  conflict  in  proof  which  inheres  in  this  case  is,  on  the 
contrary,  between  inferences,  probabilities,  speculations, 
guesses,  etc.  The  Second  Circuit  has  said  {The  Albany, 
81  Fed.  966,  968-969) : 

"The  'personal  equation'  of  the  witnesses  is  of  no 
assistance  in  determining  what  are  or  are  not  the 
probabilities  of  the  case." 

The  Albany,  above,  presented  a  record  strikingly  similar 
in  character  to  that  before  this  court,  and  we  respectfully 
request  that  this  court  again  review  appellants'  treatment 
thereof,  commencing  at  the  bottom  of  page  49  and  con- 
cluding on  page  51,  Appellants'  Opening  Brief. 


II. 

Appellants  Are  Not  Required  to  Negative  Every  Pos- 
sible Cause  of  the  Damage,  nor  to  Ascertain  and 
Prove  the  Precise  Manner,  Time  and  Cause  of  the 
Hole  in  the  Bottom  of  Barge  No.  4414. 

Appellee  has  forthrightly  accepted  the  proposition  that 
proof  of  the  injury  does  not  raise  a  presumption  of  negli- 
gence and  that  the  ultimate  burden  of  proof  rests  upon 
appellee.     (Br.  for  App.  p.  25.) 

We  have  demonstrated  (App.  Op.  Br.  pp.  29,  43,  44) 
that  the  duty  of  identifying  the  cause  or  the  time  of  the 
injury  is  not  upon  the  appellants  but  that  on  the  contrary, 
the  duty  is  upon  the  appellee  to  exclude  (as  the  necessary 
intendments  of  its  proof)  every  reasonable  hypothesis  of 
a  cause  for  which  appellants  would  not  be  legally  re- 
sponsible. 

Appellee  merely  presented  ''two  or  more  states  of  case 
upon  which  one  may  theorize  as  to  the  cause  of  the  acci- 
dent." {Hughes  v.  Cincinnati  etc.  Ry.  Co.,  91  Ky.  526, 
16  S.  W.  275,  quoted  on  p.  44,  App.  Op.  Br.)  We  re- 
spectfully refer  the  court  at  this  point  to  a  reconsideration 
of  pages  42-44,  Appellants'  Opening  Brief,  where  The 
Pride,  135  F.  (2d)  999  (C.  C.  A.  2nd),  is  quoted  on  the 
subject  of  ".  .  .  how  much  speculation  must  underlie 
any  attempt  on  the  evidence  in  this  record  to  attribute  the 
injury  to  the  barge  to  some  specific  cause." 

Whether  or  not  there  was  negligence  in  appellee's  load- 
ing of  the  barge  and  her  resulting  trim,  that  circumstance 
of  being  high  at  the  bow  and  low  at  the  stern  would  still 
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constitute  a  precondition  making  it  easier  for  Barge  No. 
4414  to  come  afoul  of  the  mooring  float  in  some  unidenti- 
fied manner  after  she  had  crossed  the  Catalina  Channel 
and  acquired  a  considerable  quantity  of  free  water  in  her 
hold.     [Ap.  p.  114.] 

Appellee  has  attempted  little,  if  any,  assistance  to  this 
court  in  analyzing  the  effect  of  the  evidence.  Possibly  a 
detailed  analysis  of  the  evidence  to  establish  by  compelling 
inference  which  would  exclude  all  reasonably  possible 
causes  for  which  appellants  would  not  be  liable,  "would 
not  write."  An  attempt  is  made  in  the  Brief  for  Ap- 
pellee to  reconstruct  speeds  and  distances  (Br.  for  App. 
p.  15)  and  thus  to  come  up  with  the  conclusion  of  suffi- 
cient momentum  on  the  barge  to  overrun  the  float  and 
punch  a  hole  in  her  bottom.  We  respectfully  submit  that 
appellee's  effort  is  unconvincing  and  a  most  unreliable  and 
untrustworthy  argument. 

In  the  first  section  of  its  argument  (Br.  for  App.  p. 
10)  appellee  confidently  refers  to  the  finding  [Ap.  p.  25] 
that  the  testimony  of  the  witnesses  for  appellants  was  not 
convincing  and  could  not  be  accepted — the  finding,  of 
course,  being  that  drafted  by  the  appellee  and  not  by  the 
court.  Thereafter,  throughout  its  brief  appellee  time  and 
again  supports  its  argument  by  repeated  references  to  and 
quotations  from  testimony  given  by  appellants'  witnesses. 
We  would  suggest  that  appellee  should  make  up  its  mind 
one  way  or  the  other,  either  to  stay  with  the  apparent 
original  thesis  that  those  witnesses  were  wholly  incredible. 
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or  that  appellee's  later  position  is  the  proper  one,  i.  e.,  that 
such  witnesses  were  believable  for  at  least  some  purposes. 

The  actual  reaction  in  the  trial  judge's  mind  was  that 
the  physical  facts  "speak  louder  than  the  words  of  the 
witnesses."  [Ap.  p.  213.]  We  submit,  of  course,  that 
he  was  in  error  in  thus  permitting  the  proven  physical 
facts  such  as  they  were  to  outweigh  the  credible,  direct 
and  unimpeached  oral  testimony  of  the  Captain  and  his 
crew.  The  trial  judge  did  not  say  that  he  did  not  believe 
appellants'  witnesses — those  words  of  disbelief  and  non- 
acceptance  were  coined  by  appellee's  counsel  for  the  find- 
ings. 

We  trust  that  the  court  will  not  be  misled  by  the  state- 
ment found  in  the  middle  of  page  16,  Brief  for  Appellee, 
to  the  effect  that  "the  barge  had  way  and  was  moving  into 
the  float,  pushing  it  along  ahead  of  the  barge."  That  state- 
ment is  gratuitous  from  appellee's  counsel  and  finds  no 
support  whatever  in  the  evidence. 

Appellee  refers  (Br.  for  App.  p.  20)  to  the  opinion  of 
the  surveyor  that  the  barge  overrode  the  mooring  float 
and  was  punctured  by  the  "U"  bolt.  [Scheibe,  Ap.  p. 
107.]  He  did  so  testify,  but  that  falls  far  short  of  opinion 
evidence  that  the  tug  was  in  any  manner  responsible  for 
such  overriding.  As  we  previously  mentioned  in  our 
Opening  Brief  (pp.  27,  28),  Mr.  Scheibe  did  no  more 
than  negative  the  ordinary  and  usual  conditions  of  cur- 
rent, tide  and  surge  as  the  cause. 
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III. 

Res  Ipsa  Loquitur  Is  Not  Applicable  Because  the 
Supposedly  Speaking  "Thing"  Was  Not  Proved 
to  Be  a  Link  in  the  Causal  Chain  Connecting  an 
Act  or  Omission  of  Appellants  to  the  damage  to 
the  Barge. 

The  speaking  ''thing"  in  this  case,  were  res  ipsa  loquitur 
applicable,  would  be  the  maneuvering  and  moving  of  the 
barge  by  the  Rocona  to  the  mooring  block.  The  enduring 
and  unbridged  gap  is  the  identification  of  the  time  of 
injury  as  occurring  directly  and  proximately  from  some 
act  committed  or  omitted  before  the  tug  released  control 
of  the  barge. 

Before  reaching  the  final  step  in  the  application  of  res 
ipsa  loquitur,  i.  e.,  inference  of  negligence,  it  is  first 
necessary  to  presume  or  infer  that  the  Rocona  was  in 
charge  of  the  barge  when  damaged  and  at  the  same  time 
further  presume  or  infer  that  the  injury  occurred  by 
towing  over  or  permitting  the  barge  to  drift  over,  the 
float.  It  piles  too  many  unreliable  and  unsupported  pre- 
sumptions upon  presumptions  and  makes  impossible  any 
just  application  of  the  doctrine. 

We  refer  this  court  to  our  previous  discussions  along 
the  same  lines  on  pages  49-50  and  54-55,  Appellants' 
Opening  Brief. 

In  Appellants'  Opening  Brief  (p.  59)  it  was  mentioned 
that  two  of  the  cases  relied  upon  by  appellee  {Johnson  v. 

U.  S.,  U.  S ,  92  L.  Ed.  (Adv.)  360,  and  Jesio- 

nowski  V.  Boston  &  Maine  R.  Co.,  329  U.  S.  452,  91  L. 
Ed.  416,  67  S.  Ct.  401)  were  not  of  assistance  in  this 
matter,  for  the  reason  that  the  facts  are  entirely  at  vari- 
ance. The  primary  difficulty  in  the  case  at  bar  is  the 
factual  situation  as  justifying  or  not  justifying  the  appli- 
cation of  the  rule. 
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Appellee's  case  of  Szveeney  v.  Erving,  228  U.  S.  233, 
57  L.  Ed.  815,  is  not  applicable  as  an  authority,  for  the 
reason  that  the  court  did  not  consider  the  case  as  involving 
res  ipsa  loquitur: 

"In  the  view  we  take  of  the  matter,  it  is  not  neces- 
sary to  pass  upon  the  question  whether  the  evidence 
presented  a  case  for  the  application  of  the  rule  res 
ipsa  loquitur;  for  the  reason  that  in  cases  where  that 
rule  does  apply,  it  has  not  the  effect  of  shifting  the 
burden  of  proof." 

Appellee's  cited  case  of  Liggett  &  Myers  Tobacco  Co. 
V.  De  Lape  (C.  C.  A.  9th,  1940),  109  F.  (2d)  598,  601, 
was  a  case  of  "foreign  substance."  All  such  cases  have 
been  accorded  somewhat  different  treatment  in  regard  to 
res  ipsa  loquitur  and  are  decided  on  principles  inapplicable 
to  the  instant  case.  The  opinion,  however,  does  have  two 
very  pertinent  sentences  (p.  601): 

"The  presence  of  the  thing  leaves  open  no  reason- 
able hypothesis  that  the  objectionable  presence  oc- 
curred notwithstanding  uninterrupted  care.  The  doc- 
trine is  not  applicable  where  the  causa  injuria  may 
have  originated  from  sources  foreign  to  the  manu- 
facture of  the  thing  sold." 

Paraphrasing,  we  might  say  that  the  doctrine  is  not 
applicable  in  the  case  at  bar  where  the  causa  injuria  may 
have  been  attributable  to  something  other  than  the  act  or 
omission  of  the  tug  Rocona. 

Appellee's  wholly  erroneous  view  of  the  rules  applicable 
in  these  circumstances  is  disclosed  in  the  final  paragraph 
(p.  26)  of  Brief  for  Appellee,  wherein  it  is  argued  that 
appellants  should  have  proved  some  plausible  explanation 
of  the  damage  inconsistent  with  supposed  negligence  on 
the  part  of  the  tug.  That  is  not  the  law  but  it  is  appar- 
ently what  the  trial  court  would  require. 


Conclusion. 

Appellee's  reply  to  the  appellants  fails  wholly  to  meet 
the  appellants'  demonstration  of  clear  and  substantial 
error  in  the  trial  court  and  takes  no  notice  whatever  of  the 
many  compelling  authorities  clearly  in  point  and  which 
were  analyzed  and  applied  at  length  in  Appellants'  Open- 
ing Brief.  Appellee's  Brief  exudes  supreme  confidence 
and  a  feeling  of  security  bordering  closely  upon  disdain 
for  appellants'  presumptuous  (sic)  attack  upon  the  trial 
court's  interlocutory  decree,  by  appealing  therefrom. 

We  agree  with  appellee's  admission  (Br.  for  App.  p. 
23)  that  "it  is  impossible  to  do  more  than  speculate"  in 
this  case  as  to  how  the  damage  to  Barge  No.  4414  was 
caused.  Appellants  respectfully  submit  that  an  Interlocu- 
tory Decree  founded  upon  speculation  and  guessing,  un- 
buttressed  by  substantial  evidence,  will  not  be  permitted 
by  this  court  to  stand. 

The  Interlocutory  Decree  and  Order  of  Reference 
should  be  reversed  and  the  libel  should  be  dismissed. 

Respectfully  submitted, 

Hill,  Morgan  &  Farrer, 

By  William  S.  Scully, 

Proctors  for  Appellants. 
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In  the  United  States  District  Court,  for  the  North- 
ern District  of  Californiaj  Southern  Division — 
in  Admiralty 

No.  24925-R 

CALVERT  F.  WILEY, 

Libelant, 

vs. 

UNITED  STATES  OF  AMERICA;  OLIVER  J. 
OLSON  &  CO.,  a  Corporation;  UNITED 
STATES  LINES  CO.,  a  Corporation;  THE 
DOE  COMPANY,  JOHN  DOE,  and  RICH- 
ARD ROE, 

Respondents. 

LIBEL  IN  PERSONAM 

(For  damages  for  personal  injury,  under  the  Suits 
in  Admiralty  Act  and  the  Public  Vessels  Act) 

To  the  Honorable  the  Judges  of  the  Above-Entitled 
Court : 
The  libel  of  Calvert  P.  Wiley  against  the  United 
States  of  America,  Oliver  J.  Olson  &  Co.,  a  corpora- 
tion, and  United  States  Lines  Co.,  a  corporation, 
against  the  SS  E.  A  Bryan,  owned  by  the  [1*] 
United, States  of  American  and  managed,  navigated, 
maintained  and  operated  by  Oliver  J.  Olson  &  Co., 
a  corporation,  against  the  SS  Quinault  Victory, 
owned  by  the  United  States  of  America  and  man- 
aged, navigated,  maintained  and  operated  by  United 
States   Lines   Co.,   a   corporation,   and   against   all 


*  Page  numbering  appearing  at  top  of  page  of  original  certified 
Transcript. 
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persons  lawfull}^  intervening  for  their  interests,  in 
a  cause  of  action  for  damages  under  the  Suits  in 
Admiralty  Act  and  the  Public  Vessels  Act,  civil  and 
maritime,  alleges: 

I. 

That  the  United  States  vessel,  SS  E.  A.  Bryan, 
is  a  vessel  of  United  States  registry  and  now  is,  and 
during  all  the  times  herein  mentioned  was,  owned 
by  the  United  States  of  America  and  was  managed, 
maintained,  operated,  and  navigated  by  the  said 
Oliver  J.  Olson  &  Co.,  a  corporation,  as  general 
agent  for  and  on  behalf  of  respondent.  United  States 
of  America. 

That  the  United  States  vessel,  SS  Quinault  Vic- 
tory, is  a  vessel  of  United  States  registry  and  now 
is,  and  during  all  the  times  herein  mentioned  was, 
owned  by  the  United  States  of  America  and  wag 
managed,  maintained,  operated,  and  navigated  by 
the  said  United  States  Lines  Co.,  a  corporation,  as 
general  agent  for  and  on  behalf  of  respondent 
United  States  of  America. 

II. 

That  the  respondents  United  States  of  America, 
Oliver  J.  Olson  &  Co.,  a  corporation,  and  United 
States  Lines  Co  ,  a  corporation,  respectively,  main- 
tain offices  and  principal  places  of  business,  in  con- 
nection with  the  matters  of  which  complaint  is  made 
in  the  within  libel,  in  the  City  and  County  of  San 
Francisco,  [2]  State  of  California,  and  said  re- 
spondents are  within  the  juiisdiction  of  the  above- 
entitled  Court. 
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III. 

That  tlie  resi^ondents  The  Doe  Company,  John 
Doe,  and  Richard  Roe  are  sued  herein  under  fic- 
titious names;  that  lihelant  does  not  know  the  true 
names  thereof  and,  therefore,  prays  leave  to  insert 
said  true  names  when  ascertained. 

IV. 

That  libelant  brings  and  maintains  this  action 
pursuant  to  the  j)rovisions  of  46  USCA,  §§741  to  752, 
commonly  known  as  the  Suits  in  Admiralty  Act; 
.also  pursuant  to  the  i:)rovisions  of  46  USCA,  §§  781 
to  790,  commonly  known  as  the  Public  Vessels  Act. 

V. 

That  libelant  is,  and  during  all  of  the  times  herein 
mentioned  was  a  resident  of  Port  Chicago,  Cali- 
fornia, and  resides  within  the  jurisdiction  of  the 
above-entitled  Court. 

VI. 

That  on  July  17,  1944,  libelant  was  in  the  employ 
of  respondent  United  States  of  America,  to  wit. 
United  States  Navy,  in  the  capacity  of  carpenter 
at  Port  Chicago,  California,  at  wages  totaling  $75 
per  week. 

VII. 

That  on  said  date  of  July  17,  1944,  respondents 
owned,  operated,  managed  and  controlled  said  ves- 
sels, SS  E.  A.  Bryan  and  SS  Quinault  Victory, 
which  vessels  were  docked  at  said  Port  Chicago, 
California.  That  said  vessels  were  then  and  there 
under  the  exclusive  care,  operation,  management, 
and  control  of  the  said  [3]  respondent.    That  the 
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respondent  United  States  of  America  did  then  and 
there  own,  operate,  manage  and  control  a  certain 
pier,  wharf,  dock  and  loading  platform  to  v/hich 
said  vessels  were  anchored  or  tied  up. 

That  respondents  were  then  and  there  engaged 
in  loading,  or  otherwise  handling,  cargoes  of  am- 
munition aboard  and  in  the  vicinity  of  said  vessels 
and  along  and  upon  said  docks,  wharf,  piei  and 
loading  platform.  That  the  respondents  did  then 
and  there  so  negligently  and  carelessly  handle,  load, 
keep,  maintain  and  use  said  cargoes  of  ammunition, 
said  vessels,  and  said  dock,  wharf,  pier  and  loading 
platform  that  said  ammunition  was  caused  to  and 
it  did  violently  and  forcibly  explode,  and  as  a  direct 
and  proximate  result  thereof  libelant,  who  was 
working  on  said  dock,  wharf,  pier  and  loading  plat- 
form, was  caused  to  and  he  did  suffer  and  incur 
severe  and  grievous  personal  injuries,  as  follows: 
libelant's  left  arm  was  crushed;  libelant  suffered 
ammunition  wounds  and  cuts,  scars,  abrasions  and 
injury  to  his  face,  back,  right  leg,  neck,  and  other 
parts  of  libelant's  body.  That  libelant's  injuries 
are  of  a  continuing  nature  and  have  continued  and 
persisted  from  the  date  of  injury  to  the  date  hereof. 
That  libelant  has  been  forced  to  and  he  has  received 
two  operations  to  said  injured  left  arm,  and  that 
said  injuries  have  caused  libelant  severe  and  griev- 
ous mental  and  physical  })ain  and  suffering,  and 
libelant  is  informed  and  believes  and  alleges  that 
said  injury  to  his  left  arm  will  be  permanent  in 
character.  That  all  of  said  injuries  have  caused 
libelant  general  damages  in  the  amount  of  $75,000. 
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VIII. 

That  libelant  was  gainfully  employed  and  earn- 
ing at  least  $75  per  week  as  wages  at  the  time  of 
said  accident  and  explosion.  That  as  a  direct  and 
proximate  result  of  said  explosion  and  the  negli- 
gence and  carelessness  of  respondents  as  herein 
alleged  and  the  injuries  suffered  by  libelant,  libelant 
has  lost  approximately  ten  months  employment, 
all  to  his  general  damage  on  account  of  wage  loss 
in  the  amount  of  $3,225. 

That  libelant  is  informed  and  believes  and  alleges 
that  he  will  suffer  further  loss  of  wages  on  account 
of  said  injuries,  and  prays  leave  to  amend  his  libel 
and  insert  herein,  or  offer  proof  at  the  time  of  trial, 
the  amount  of  such  further  loss  of  wages  w^hen  the 
same  has  been  ascertained: 

IX. 

That  from  the  date  of  his  injury,  to  wit,  July  17, 
1944,  and  extending  for  a  considerable  period  of 
time  thereafter,  libelant  was  under  the  care  of 
doctors  and  was  obtaining  hospitalization.  That 
said  medical  attention  and  treatment  has  continued 
until  the  time  hereof  and  still  continues.  That  from 
July  17,  1944,  until  the  time  hereof  libelant  has 
attempted  to  learn  from  respondents  what  redress 
or  remedy  he  had  by  virtue  of  the  injuries  inflicted 
upon  libelant  by  respondents.  That  respondents 
informed  and  advised  libelant  that  the  only  redress 
or  remedy  he  had  was  by  compensation  under  the 
United  States  Employee's  Compensation  Law.  That 
libelant  did  not  learn  until  within  six  weeks  prior 
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to  the  filing  of  this  libel  that  he  had  a  remedy  or 
relief  by  virtue  of  the  statutes  pursuant  to  which 
this  action  is  brought.  [5]  That  libelant's  rights  in 
this  regard  were  not  finally  determined  under  any 
circumstances  until  the  decision  by  the  United  Em- 
ployees' Compensation  Law.  That  libelant  did  not 
learn  until  within  six  weeks  prior  to  the  filing  of 
this  libel  that  he  had  a  remedy  or  relief  by  virtue  of 
the  statutes  pursuant  to  which  this  action  is  brought. 
That  libelant's  rights  in  this  regard  were  not  finally 
determined  under  any  circumstances  until  the  de- 
cision by  the  United  States  Supreme  Court  in  the 
case  of  Porello  v.  United  States,  No  69,  October 
Term  1946,  decided  March  10,  1947.  That  if  there 
is  a  two-year  period  of  limitation  under  the  Suits 
in  Admiralty  Act  and  the  Public  Vessels  Act,  said 
period  of  limitations  has  been  tolled  by  virtue  of 
the  facts  and  circumstances  set  forth  herein. 

X. 

That  all  and  singularly  the  allegations  hereof  are 
true  and  are  within  the  admiralty  and  maritime 
jurisdiction  of  the  above-entitled  Court. 

Wherefore,  libelant  prays  that  process  in  due 
form  of  law  according  to  the  course  of  this  Hon- 
orable Court  and  in  causes  of  admiralty  and  mari- 
time jurisdiction  may  issue  against  said  respond- 
ents, and  each  of  them,  and  that  citation  in  per- 
sonam may  issue  against  said  respondents,  and  each 
of  them,  and  that  they  be  cited  and  required  to 
appear  and  answer  upon  oath  all  and  singular  the 
matters  aforesaid,  and  that  this  Honorable  Couit 
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may  be  pleased  to  decree  the  payment  to  libelant 
by  resi)ondents,  and  each  of  them,  of  the  sum  of 
$75,000  general  damages,  plus  wages  in  the  amount 
of  $3,225,  plus  future  wage  loss  when  [6]  ascer- 
tained, for  costs  of  suit  incurred  herein,  and  for 
such  other  and  further  relief  as  is  meet  and  just 
in  the  premises. 

Dated:  April  16,  1947. 

GLADSTEIN,  ANDERSEN, 

RESNER  &  SAWYER, 
HERBERT  RESNER, 
Proctors  for  Libelant. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

:  Herbert  Resner,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  proctor  for  libelant  in  the  within  and 
foregoing  libel  and  makes  this  verification  for  and 
on  behalf  of  libelant  for  the  reason  that  said  libel- 
a!rit  is  presently  out  of  the  county  in  which  affiant 
has  his  office;  that  affiant  has  read  said  libel  and 
knows  the  contents  thereof;  that  the  same  is  true 
of 'his  own  knowledge  except  as  to  matters  therein 
stated  on  information  or  belief,  and  as  to  those 
matters  he  believes  it  to  be  true. 

HERBERT  RESNER. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  April,  1947. 

[Seal]  DOROTHY  H.  McLENNAN, 

Notary  Public  in  and  for  the  City  and  Comity  of 
San  Francisco,  State  of  California. 

[Endorsed]:     Filed  April  18,  1947.   [7] 


United  States  of  America,  et  al,  ■  9 
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AFFIDAVIT  OF  SERVICE  BY  MAIL 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Herbert  Resner,  being  sworn,  says  tliat  he  is  a 
citizen  of  the  United  States,  over  18  years  of  age, 
a  resident  of  the  City  and  County  of  San  Francisco, 
and  proctor  for  libelant  in  the  within  action.  That 
affiant's  business  address  is  240  Montgomery  Street, 
San  Francisco,  California.  That  affiant  served  cop- 
ies of  the  Seaman's  Libel  in  Personam  on  file 
herein  by  placing  said  copies  in  envelopes  ad- 
dressed to :  . 

United  States  Attorney  General,   Washing- 
ton, D.  C,  and  Frank  J.  Hennessy,  Esq.,  United 
States    Attorney,    Post    Office    Building,    San 
Francisco,  California 
which  envelopes  were  then  sealed  and  postage  fully 
prepaid  thereon,  and  thereafter  were  on  April  21, 
1947,  forwarded  by  registered  mail  from  San  Fran- 
cisco, California. 

That  there  is  delivery  service  by  United  States 
mail  at  the  places  so  addressed,  or  regular  coni- 
munication  by  United  States  mail  between  the  place 
of  mailing  and  the  places  so  addressed.  [8] 
HERBERT  RESNER. 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  April,  1947. 

[Seal]  ALICE  C.  MORSE, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California 

[Endorsed] :     Filed  April  23,  1947.  [9] 
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District  Court  of  the  United  States,  Northern  Dis- 
trict of  California,  Southern  Division. 

No.  24925-R 

SEAMAN'S  ACT 

The.  President  of  the  United  States  of  America  to 
the  Marshal  of  the  United  States  for  the  North- 
ern  District  of  California — Greetings: 

Whereas,  a  Libel  has  been  filed  in  the  District 
Court  of  the  United  States  for  the  Northern  District 
of  California,  Southern  Division,  on  the  18th  day 
of  April,  1947. 

By  Calvert  F.  Wiley,  libelant,  v.  United  States 
of  America;  Oliver  J.  Olson  &  Co.,  a  corporation; 
United  States  Lines  Co.,  a  corporation;  The  Doe 
Company,  John  Doe  and  Richard  Roe,  respondents, 
in  a  certain  action  for  damages,  civil  and  maritime, 
to  recover  the  sum  of  $78,225  (as  in  said  Libel  will 
more  fully  and  at  large  appear)  therein  alleged  to 
be  due  the  said  libelant  Calvert  F.  Wiley  and  pray- 
ing that  a  citation  may  issue  against  the  said  re- 
spondent pursuant  to  the  rules  and  practice  of  this 
Court ; 

Now,  Therefore,  we  do  hereby  empower  and 
strictly  charge  and  command  you,  the  said  Marshal, 
that  you  cite  and  admonish  the  said  respondents, 
if  they  shall  be  found  in  your  District,  that  they 
be  and  appear  before  the  said  District  Court  on  the 
29th  day  of  April,  1947,  at  10  o'clock  a.m.  at  the 
Court  Room  in  the  City  and  County  of  San  Fran- 
cisco, then  and  there  to  answer  the  said  Libel  and 
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to  make  their  allegations  in  that  behalf,  and  have 
you  then  and  there  [10]  this  writ  with  your  return 
thereon. 

Witness  the  Honorable  Michael  J.  Roche,  Judge 
of  said  Court,  at  the  City  and  County  of  San  Fran- 
cisco, in  the  Northern  District  of  California,  this 
18th  day  of  April,  1947. 

[Seal]  C.  W.  CALBREATH, 

Clerk, 
By  C.  A.  TROLLIET, 
Deputy  Clerk. 
GLADSTEIN,  ANDERSEN, 
RESNER  &  SAWYER, 
Proctor  for  Libelant. 

MARSHAL'S  RETURN 

T  have  served  this  writ  personally  by  copy  on 
Oliver  J.  Olson  &  Company  by  serving  Oliver  J. 
Olson,  Jr.,  as  President  at  San  Francisco,  Cali- 
fornia, and  on  United  States  Lines  Co.  by  serving 
B.  H.  Parkinson  as  Agent  at  San  Francisco,  Cali- 
fornia, this  21st  day  of  April,  A.  D.  1947. 
GEORGE  VICE, 

U.  S.  Marshal. 
HERBERT  R.  COLE, 
Deputy  Marshal. 

Marshal's  Fees:     Travel,  Service,  $4.00. 
[Endorsed] :     Filed  April  29,  1947.  [11] 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Now  comes  the  respondents  United  States  of 
America,  Oliver  J.  Olson  &  Co.,  a  corporation,  and 
United  States  Lines  Co ,  a  corporation,  and  move 
the  Court  to  dismiss  this  suit  on  the  following 
grounds : 

I. 

That  as  to  respondent  United  States  of  America, 
it  appears  from  the  libel  that  the  alleged  injury  for 
which  damages  are  claimed  arose  not  later  than 
July  17,  1944,  and  that  the  libel  herein  was  filed 
April  18,  1947.  By  reason  of  the  premises  it  ap- 
pears from  the  face  of  the  libel  that  suit  was  not 
brought  within  two  years  from  the  accrual  of  the 
cause  of  action,  as  required  by  Section  5  of  the  Suits 
in  Admiralty  Act,  1920,  46  U.S.C.  745. 

II. 
That  the  libel  on  file  does  not  state  a  cause  of 
action   within   the    admiralty    jurisdiction    of   this 
Court. 

III. 
That  as  to  respondent  United  States  of  America, 
said  libel  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  said  respondent  for  which 
said  respondent  has  consented  to  be  sued. 

IV. 
As  to  respondents  Oliver  J.  Olson  Co.,  and  United 
States  Lines  Co.,  said  li])el   does  not  allege   facts 
sufficient  to  constitute  a  [12]  cause  of  action  against 
said  respondents. 
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V. 

That  the  United  States  Employees'  Compensation 
Act,  5  U.S.C.  751,  provides  the  exclusive  remedy  for 
libelant's  injury. 

Wherefore,  respondents  pray  that  said  libel  be 
dismissed  with  prejudice. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney. 
WILLIAM  E.  LICKING, 
/s/  C.  ELMER  COLLETT, 

Assistant  United  States 
Attorney, 

Proctors  for  Respondents. 

NOTICE  OF  MOTION 
To:  Libelant  Above-Named,  and  to  Messrs.  Glad- 
stein,  Andersen,  Resner,  Sawyer  &  Edises,  240 
Montgomery    Street,    San    Francisco    4,    Cali- 
fornia, His  Attorneys: 
Please   Take   Notice   That  the   undersigned  will 
bring  the  attached  Motion  to  Dismiss  on  for  hear- 
ing before  this  Court  at  Room  No.  338,  Post  Office 
and  Court  House  Building,  City  and  County  of  San 
Francisco,  California,  on  the  8th  day  of  September, 
1947,  at  10:00  o'clock  in  the  forenoon  of  that  day 
or  as  soon  thereafter  as  counsel  can  be  heard. 
/s/  FRANK  J.  HENNESSY, 
United  States  Attorney. 
WM.  E.  LICKING, 

Ass't.  U.  S.  Attorney. 
C.  ELMER  COLLETT, 
Assistant  United  States 

Attorney, 
Attorneys  for  Respondents. 
FEndorsedl :     Filed  Aug.  21,  1947.  ri41 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  24,925-R 
In  Admiralty 

CALVERT  F.  WILEY, 

Libelant, 

vs. 

UNITED  STATES  OF  AMERICA;  OLIVER  J. 
OLSON  &  CO.,  a  Corporation;  UNITED 
STATES  LINES  CO.,  a  Corporation;  THE 
DOE  COMPANY,  JOHN  DOE  and  RICH- 
ARD ROE, 

Respondents. 

ORDER  DISMISSING  LIBEL 

Libelant  seeks  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  him  while  work- 
ing on  a  loading  dock  as  a  carpenter,  in  which 
capacity  he  was  employed  by  the  United  States 
Navy.  Injuries  so  sustained  are  non-maritime  and 
do  not  fall  within  the  admiralty  jurisdiction  of  this 
court.  See  U.  S.  v.  Marine,  155  F.  2d  456,  The  Ad- 
miral Peoples,  295  U.  S.  649.  It  is,  therefore,  by 
the  Court. 

Ordered  that  the  motion  of  respondents  to  dismiss 
the  within  action  be  and  the  same  hereby  is  Granted 
and  said  Libel  shall  be  and  the  same  hereby  is  Dis- 
missed. 

Dated:     December  30th,  1947. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed] :     Filed  Dec.  30,  1947.  [15] 


United  States  of  America,  et  al.  15 

[Title  of  District  Court  and  Cause.] 

LIBELANT'S  PETITION  FOR  APPEAL  AND 
ORDER  ALLOWING  APPEAL 

Comes  now  the  libelant  herein,  Calvert  F.  Wiley, 
and  being  aggrieved  by  the  Order  Dismissing  Libel, 
judgment  and  decree  made  and  entered  herein  on 
December  30,  1947,  by  the  above-entitled  United 
States  District  Court,  does  hereby  claim  an  appeal 
from  said  Order,  judgment  and  decree  to  the  United 
States  Circuit  Court  of  Appeal  for  the  Ninth  Cir- 
cuit, and  prays  that  his  said  appeal  may  be  allowed. 

The  points  and  grounds  of  appeal  are  the  fol- 
lowing : 

(1)  The  Order  Dismissing  Libel  and  the  decree 
and  judgment  of  the  Court  dismissing  the  above- 
entitled  action  upon  the  ground  that  the  Court 
lacked  jurisdiction  are  contrary  to  law  and  are  in 
error. 

(2)  The  Court  erred  in  failing  to  consider  and 
determine  the  above-entitled  cause  on  its  merits. 

Dated :     February  2,  1948. 

GLADSTEIN,  ANDERSEN, 

RESNER  &  SAWYER, 
HERBERT  RESNER, 

Proctors  for  Libelant  and 
Appellant.   [16] 
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ORDER  ALLOWING  APPEAL 

The  within  appeal  is  hereby  allowed. 
Done  in  Open  Court  This  3rd  Day  of  February, 
1948. 

LOUIS  E.  GOODMAN, 

Judge  of  the  United  States 
District  Court. 
[Endorsed] :     Filed  Feb.  6,  1948.  [17] 
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ASSIGNMENTS  OF  ERROR 
Comes  now  the  libelant  herein,  Calvert  F.  Wiley, 
and  hereby  assigns  as  error  in  the  proceedings, 
orders,  decision,  judgment  and  decree  of  the  above- 
named  District  Court  in  the  above-entitled  action 
the  following: 

1)  That  the  District  Court  erred  in  law  in  dis- 
missing for  lack  of  jurisdiction  the  libel  of 
libelant  herein  and  in  ordering  a  decree  and 
judgment  for  respondents. 

2)  That  the  Order  Dismissing  Libel  for  want 
of  jurisdiction  made  and  entered  herein  on 
December  30,  1947,  is  contrary  to  law. 

3)  The  District  Court  should  have  considered 
this  case  on  its  merits  and  erred  as  a  matter 
of  law  in  failing  so  to  do. 

Dated :     February  2,  1948. 

GLADSTEIN,  ANDERSEN, 

RESNER  &  SA^^^ER, 
HERBERT  RESNER, 

Proctors  for  Libelant  and 
Appellant. 
[Endorsed] :     Filed  Feb.  6,  3948.  [18] 
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[Title  of  District  Court  and  Cause.] 

LIBELANT'S  DESIGNATION  OF  APOSTLES 
ON  APPEAL  AND  PRAECIPE  THEREFOR 

To  Frank  J.  TIennessy,  United  States  Attorney, 
Post  Office  Building,  7th  and  Mission  Streets, 
San  Francisco,  California,  Proctor  for  Re- 
spondent; Messrs.  Brobeck,  Phleger  &  Harrison, 
111  Sutter  Street,  San  Francisco,  California, 
Proctors  for  Respondent;  Carl  W.  Calbreath, 
Clerk  of  the  United  States  District  Court  for 
the  Northern  District  of  California,  Southern 
Division : 
Libelant  hereby  designates  and  requests  that  the 

record  on  appeal  in  the  above-entitled  action  shall 

include : 

1.  Libel  in  Personam. 

2.  Citation   in  Personam. 

3.  Affidavit  of  service  by  mail. 

4.  Motion  to  dismiss,  by  respondents. 

5.  Order  Dismissing  Libel  of  December  30,  1947. 

6.  Petition  for  Appeal. 

7.  Order  Allowing  Appeal. 

8.  Assignments  of  Error,  proposed  by  libelant. 

9.  Libelant's  Designation  of  Apostles  on  Appeal 
and  Praecipe  therefor.  [19] 

Dated:     February  2,  1948. 

GLADSTEIN,  ANDERSEN, 

RESNER  &  SAWYER, 
HERBERT  RESNER, 

Proctors  for  Libelant  and 
Appellant. 
[Endorsed]:     Filed   Feb.  6,   1948.   [20] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 

Good  cause  appearing  therefor,  it  is  hereby  Or- 
dered that  the  Appellant  herein  may  have  to  and 
including  April  13,  1948,  to  file  the  Record  on  Ap- 
peal in  the  United  States  Circuit  Court  of  Appeals 
in  and  for  the  Ninth  Circuit. 
Dated:     March  4,  1948. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed] :     Filed  Mar.  4,  1948.  [21] 


District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  21 
pages,  numbered  from  1  to  21,  inclusive,  contain  a 
full,  true,  and  correct  transcript  of  the  records  and 
proceedings  in  the  case  of  Calvert  F.  Wiley,  Libel- 
ant, vs.  United  States  of  America,  et  al..  Respond- 
ents, No.  24925-R,  as  the  same  now  remain  on  file 
and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on  ap- 
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peal  is  the  sum  of  $6.90  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  appel- 
lant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  at  San 
Francisco,  California,  this  24th  day  of  March,  A.D. 
1948. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 
/s/  M.  E.  VAN  BUREN, 
Deputy  Clerk.  [22] 


In  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern 
Division 

No.  24925-R 
In  Admiralty 

CALVERT  F.  WILEY, 

Libelant, 
vs. 

UNITED  STATES  OF  AMERICA,  et  al.. 

Respondents. 

CITATION  ON  APPEAL 

To  Respondents  Above  Named  and  to  Frank  J.  Hen- 
nessy,  Esq.,  and  Messrs.  Brobeck,  Phleger  & 
Harrison,  Their  Proctors: 
Whereas,  the  libelant  herein,  Calvert  F.  Wiley, 

has  lately  appealed  to  the  United  States  Circuit 
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Court  of  Appeals  for  the  Ninth  Circuit  from  the 
entry  of  the  decree  in  favor  of  the  respondent 
United  States  of  America  and  against  libelant, 
which  decree  was  entered  in  the  District  Court  of 
the  United  States  of  America  for  the  Northern  Dis- 
trict of  California,  Southern  Division,  on  the  30th 
day  of  December,  1947, 

You  Are,  Therefore,  Hereby  Cited  to  Appear  be- 
fore the  said  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  held  in  the  City 
of  San  Francisco,  State  of  California,  at  the  next 
term  of  said  Court,  thirty  days  after  the  date  of  this 
citation,  to  do  and  receive  what  may  appertain  to 
justice  to  be  done  in  the  premises.  [23] 

Given  Under  My  Hand  in  the  City  and  County  of 
San  Francisco,   State  of  California,  in  the  Ninth 
Circuit,  on  the  3rd  day  of  February,  1948. 
/s/  LOUIS  E.  GOODMAN, 

Judge  of  the  United  States 
District  Court. 

[Endorsed]:     Filed  Feb.  6,  1948.  [24] 
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[Endorsed]:  No.  11886.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Calvert  F. 
Wiley,  Appellant,  vs.  United  States  of  America, 
Oliver  J.  Olson  &  Co.,  a  Corporation,  and  United 
States  Lines  Co.,  a  Corporation,  Appellees.  Apos- 
tles on  Appeal.  Ujjon  Appeal  From  the  District 
Court  of  the  United  States  for  the  Northern  District 
of  California,  Southern  Division. 

Filed  March  24,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11886 
CALVERT  F.  WILEY, 


Appellant, 


vs. 


UNITED  STATES  OF  AMERICA,  et  al., 

Appellees. 

STATEMENT  OF  POINTS  ON  WHICH  LIBEL- 
ANT AND  APPELLANT  INTENDS  TO 
RELY  ON  APPEAL  AND  DESIGNATION 
OF  RECORD  ON  APPEAL 

Comes  now  the  libelant  and  appellant  herein  and 
designates  the  following  points  on  which  he  intends 
to  rely  on  appeal : 


22  Calvert  F.  Wiley  vs. 

1)  That  the  District  Court  erred  in  law  in  dis- 
missing for  lack  of  jurisdiction  the  libel  of  libelant 
herein  and  in  ordering  a  decree  and  judgment  for 
respondents. 

2)  That  the  Order  Dismissing  Libel  for  want 
of  jurisdiction  made  and  entered  herein  on  Decem- 
ber 30,  1947,  is  contrary  to  law. 

3)  The  District  Court  should  have  considered 
this  case  on  its  merits  and  erred  as  a  matter  of  law 
in  failing  so  to  do. 

Libelant  and  appellant  designates  the  entire  rec- 
ord as  certified  to  the  above-entitled  Court  as  the 
record  on  appeal  herein. 

Dated:     April  2,  1948. 

GLADSTEIN,  ANDERSEN, 

RESNER  &  SAWYER, 
HERBERT  RESNER, 

Proctors  for  Libelant  and 
Appellant. 

Receipt   of  a   copy   of   the   within   document   is 
hereby  acknowledged  the  5th  day  of  April,  1948. 
FRANK  J.  HENNESSY, 
Attorney  for  Appellee. 

[Endorsed] :     Filed  April  5,  1948. 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 
OF  RECORD 

GREEN  AND  LANDYE, 

Corbett  Building, 
Portland,  Ore., 
For  Appellant. 

TOM  C.  CLARK, 

Attorney  General, 
PEYTON  FORD, 

Assistant  Attorney  General, 
Washington,  D.  C. ; 
HENRY  L.  HESS, 

United  States  Attorney, 
Portland,  Ore., 

For  Intervenor. 

THELEN,  MARRIN,  JOHNSON  &  BRIDGES, 
RICHARD  DEVERS  and 
GORDON  JOHNSON, 

111  Sutter  Street,  San  Francisco,  and 
HART,  SPENCER,  McCULLOCH  & 
ROCKWOOD, 
Yeon  Building, 
Portland,  Oregon, 
For  Appellee. 


2  '  C.T.  Potter,  et  al.  vs. 

District  Court  of  the  United  States  for  the 
District  of  Oregon 

Civil  Action  File  No.  3030 

C.  T.  POTTER, 

Plaintiff, 

vs. 

KAISER  COMPANY,  INC.,  a  Corporation, 

Defendant. 

SUMMONS  IN  A  CIVIL  ACTION 
To  the  above-named  Defendant: 

You  are  hereby  summoned  and  required  to  appear 
and  defend  this  action  and  to  serve  upon  Green  & 
Landye,  plaintiff's  attorneys,  whose  address  is  1003 
Corbett  Building,  Portland  4,  Oregon,  an  answer  to 
the  complaint  which  is  herewith  served  upon  you, 
within  twenty  days  after  service  of  this  summons 
upon  you,  exclusive  of  the  day  of  service.  If  you 
fail  to  do  so,  judgment  by  default  will  be  taken 
against  you  for  the  relief  demanded  in  the  com- 
plaint. 

[Seal]  LOWELL  MUNDOREF, 

Clerk  of  Court- 
By  /s/  F.  L.  BUCK, 

Chief  Deputy  Clerk. 
Date:  Jan.   17,  1946. 

[Endorsed] :     Filed  January  24,  1946.  [1*] 


♦Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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Return  on  Service  of  Writ 

I  hereby  certify  and  return,  that  on  the  17th  day 
of  Jan.,  1946,  I  received  the  within  summons  and 
that  I  served  the  same  on  the  23d  of  Jan.,  1946,  at 
Portland,  in  the  State  and  District  of  Oregon,  by 
delivering  a  copy  thereof  together  with  a  copy  of 
the  Complaint  m  the  within  entitled  cause  to  the 
therein  named  Kaiser  Co.,  Inc.,  a  corporation,  by 
serving  George  E.  Clinton,  Office  Mgr.  and  Statu- 
tory Agt.,  at  the  office  of  the  company  at  Swan 
Island  at  4  p.m.  personally. 

JACK  R.  CAUFIELD, 

United  States  Marshal. 

By  /s/  ALBERT  A.  PRICE, 

Deputy  United  States 
Marshal. 

Marshal's  Fees 

Travel  $  .20 

Service   2.00 

Total  $2.20 
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[Title  of  District  Court  and  Cause.] 

AMENDED   COMPLAINT 

Comes  now  the  plaintiff,  and  based  upon  stipula- 
tion and  order  of  court  files  this  his  amended 
complaint,  and  for  cause  of  action  against  the  above- 
named  defendant  complains  and  alleges: 

I. 

That  this  action  is  brought  to  recover  from  de- 
fendant impaid  overtime  compensation  and  an  addi- 
tional amount  equal  to  the  amoimt  of  such  unpaid 
overtime  compensation  as  liquidated  damages,  pur- 
suant to  the  Fair  Labor  Standards  Act  of  1938  (^29 
U.S.C.A.,  sections  201-219,  inclusive,  hereinafter 
referred  to  as  the  Act. 

II. 

That  jurisdiction  is  conferred  on  this  court  by 
section  48  (8),  28  U.S.C.A.  (Judicial  Code)  24,  giv- 
ing the  District  Court  original  jurisdiction  "of  all 
suits  and  proceedings  arising  under  any  law  regu- 
lating commerce,"  and  by  section  16  (b)  of  the  Act. 

III. 

That  at  all  times  hereinafter  mentioned  defend- 
ant was  and  now  is  a  corporation,  duly  organized 
and  existing  under  and  l^y  virtue  of  the  laws  of  the 
state  of  Nevada,  with  a  principal  office  and  place  of 
business  in  the  city  of  Portland,  Oregon,  and  en- 
gaged in  interstate  commerce  and  in  the  production 
of  goods  for  interstate  commerce,  within  the  mean- 
ing of  said  Act,  in  that  the  [2]  defendant  was  and 
now  is  engaged  in  the  operation  of  a  shipyard  at 
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Swan  Island,  in  the  city  of  Portland,  state  of  Ore- 
gon, known  as  the  Kaiser  Company,  Inc.,  Swan 
Island  Yard,  at  which  defendant  was  and  now  is 
engaged  in  the  constrnction  of  ships,  all  oc  which 
have  been  produced  from  materials  90%  of  which 
were  shipped  to  the  defendant's  said  yard  from 
points  outside  the  state  of  Oregon  and  100%  of  said 
ships  have  been  produced  for  interstate  commerce 
and  have  been  sold  and  delivered  and  offered  for 
sale  and  delivery  in  interstate  commerce  by  defend- 
ant from  said  defendant's  shipyard  at  Swan  Island, 
Portland,  Oregon,  to  various  points  outside  the  state 
of  Oregon,  and  that  in  addition,  by  reason  of  the 
fact  that  at  said  yard  defendant  was  and  now  is 
engaged  in  the  repair  of  ships,  100%  of  which  are 
regularly  engaged  in  interstate  commerce  and  have 
come  to  said  yard  for  repairs  from  points  outside 
the  state  of  Oregon  and  are  now  en  route  after 
said  repairs  to  points  outside  the  state  of  Oregon; 
that  100%  of  the  materials  used  in  said  repairs  .are 
shipped  to  defendant's  yard  from  points  outside  the 
state  of  Oregon. 

IV. 
That  at  aU  times  hereinafter  mentioned,  and  par- 
ticularly between  February  1,  1942,  and  May  1, 
1946,  defendant  employed  guards  at  said  Swan 
Island  Yard,  whose  occupations  were  at  all  times 
herein  mentioned,  and  now  are,  an  integral  and  in- 
dispensable part  of  said  operation  and  necessary 
to  the  production  of  said  ships  for  interstate  com- 
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merce,  and  the  repair  of  ships  engaged  in  inter- 
state commerce,  as  hereinbefore  stated,  for  the 
reason  that,  among  other  things,  the  said  guards 
protected  the  yard  from  fire,  sabotage  and  lawless- 
ness that  otherwise  might  have  prevented,  interfered 
with  or  impeded  the  production  and  repair  thereof. 

V. 

That  at  all  times  hereinafter  mentioned  plaintiif 
and  those  similarly  situated  whose  names  are  set 
out  in  Exhibit  A,  attached  hereto  and  by  reference 
made  a  part  hereof,  were  employed  by  said  defend- 
ant as  guards;  that  plaintiff  and  the  individuals 
whose  names  appear  in  Exhibit  A  had  duties  which 
included,  [3]  among  other  things,  protection  of  said 
yard  from  fire,  sabotage  and  lawlessness,  and  the 
performance  of  said  duties  by  plaintiff  and  other 
employees  similarly  situated  was  an  occupation 
necessary  to  the  production  of  said  ships  for  inter- 
state commerce,  as  aforesaid,  and  was  also  an  inte- 
gral and  indispensable  and  necessary  part  of  the 
repair  of  ships  engaged  in  interstate  commerce,  as 
aforesaid. 

VI. 

That  between  said  dates  aforementioned  plaintiff 
and  those  similarly  situated,  set  out  in  Exhibit  A, 
were  compelled  and  required  to  work  the  hours  of 
overtime  set  opposite  their  names  in  said  Exhibit  A 
in  the  second  column,  for  which  they  were  not  com- 
pensated ;  that  by  reason  of  the  defendant  requiring 
the  plaintiff  and  other  employees  similarly  situated 
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to  work  in  excess  of  said  forty  hours  per  week  with- 
out the  payment  of  overtime  for  which  they  received 
no  compensation,  plaintiff  and  other  employees  simi- 
larly situated  are  entitled  to  the  sum  of  money  set 
opposite  their  names  in  said  Exhibit  A  in  the  last 
column,  together  with  an  additional  equal  sum  as 
liquidated  damages,  as  provided  for  in  the  Pair 
Labor  Standards  Act. 

VII. 

That  by  virtue  of  the  provisions  of  section  16  (b) 
of  said  Act,  plaintiff  has  employed  attorneys,  and 
is  entitled  to  be  awarded  a  reasonable  attorneys'  fee 
of  $100,000.00  herein. 

VIII. 

That  prior  to  the  commencement  of  this  action, 
those  employees  who  were  similarly  situated  Vv'ith 
plaintiff,  and  whose  names  appear  in  said  Exhibit 
A,  have  designated  the  plaintiff  as  their  agent  and 
representative  to  maintain  this  action  for  and  on 
their  behalf. 

Wherefore,  plaintiff  demands  judgment  against 
the  above  named  defendant  for  the  full  sum  of  One 
Hundred  Sixty-eight  Thousand  Five  Hmidi-ed  Four 
and  08/100  ($168,504.08)  Dollars  and  the  further 
sum  of  One  Hundred  Thousand  ($100,000.00)  Dol- 
lars, attorneys'  fees,  and  for  his  costs  and  disburse- 
ments incurred  herein. 

OREEN  &  LANDYE, 

Attorneys  for  Plaintiff.  [4] 
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EXHIBIT  A 

Overtime  rate  per  hour  $1,571^ 

Hours  of 

Name                                            Overtime  Total 

Potter,  C.  T 250  $        393.18 

Abbott,  Charles  806  1,268.84 

Adams,  V.  L 673  1,061.26 

Alhven,  Philip  174  274.26 

Allen,  S.  M 639  1,007.14 

Anderson,  A.  C 201  316.34 

Anderson,  Carl  E 167  259.32 

Anderson,  Helen  S 82  129.26 

Anderson,  John  A 268  422.66 

Anderson,  0.  1 940  1,481.32 

Arata,  H.  A 869  1,365.98 

Aspland,  Hubert  G 547  860.90 

Bailey,  G.  D 727  1,145.96 

Baldwin,  J.  W 327  514.68 

Balfour,  A.  H 880  1,386.76 

Bane,  Del  W 155  244.42 

Bartels,  Edward 320  501.80 

Bassett,  H.  L 8  12.02 

Berberiek,  Al  0 130  205.30 

Berg,  Fred  J 29  45.38 

Bergholt,  C.  T 207  326.68 

Betts,  H.  L.,  Sr 537  845.42 

Billingsley,  Hoil 275  433.58 

Boylan,  H.  W 121  190.86 

Briedwell,  Paul  R 179  281.54 

Broderson,  August 604  950.98 

Broderson,  J.  A 541  852.78 

Brown,  C.  D 200  315.12 

Brown,  Geo.  D 151  237.44 

Brown,  H.  T 622  979.98 

Bucholts,  W.  M 620  978.96 

Buekner,  Melvin  E 531  835.96 

Buhite,  J.  S 975  1,535.30 

Burnett,  W.  W 676  1,064.12 

Burnette,  Ralph 66  104.14 
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Hours  of 

Name                                             Overtime  Total 

Burns,  Frank  J 227  $       347.58 

Burns,  W.  R 589  928.42 

Butterfield,  A.  E 270  425.58 

Carey,  S.  A 291  458.80 

Carlson,  C.  E 275  433.58 

Carmody,  J.  F 90  142.20 

Casey,  Robert  S 229  360.12 

Caswell,  L.  L 37  58.46 

Charles,  E.  F 978  1,541.12 

Christensen,  L.  A 684  1,077.88 

Clifton,  Harold  G 86  135.24 

Collins,  Fred 113  178.20 

Conn,  C.  M 250  396.02 

Conover,  H.  C 387  610.32 

Conway,  Tom  J 347  54G.M 

Cozad,  Chas.  H 963  1,516.18 

Cranford,  Louis  J 182  287.02 

Crum,  Wm.  A 105  164.80 

Curveon,  James  L 635  1,000.32 

Daley,  John  J 207  325.48 

Davenport,  W.  E 907  1,428.90 

Davis,  Floyd  E 767  1,207.78 

Deady,  M.  E 118  285.32 

Desoer,  J 161  253.92 

Deters,  J.  A 291  457.84 

Dockham,  R.  C 139  219.06 

Dow,  D.  H 4^17  703.82 

Eagen,  Rajnnond  George  256  403.54 

Ebeling,  Jessie  M 511  804.72 

Ehrmantrout,  F.  R 423  655.74 

Elliott,  J.  W 594  935.32 

Elliott,  S.  L 445  700.70 

Engelsgaard,  Sarah  E 670  1,054.92 

English,  Robert  0 131  300.74 

Falin,  James  T 476  750.12 

Farnsworth,  Chas.  R 449  707.62 

Farrell,  J.  R 635  999.66 

Fetters,  H.  C 542  853.96 

Filbin,  Walter  J 198  311.72 
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Hours  of 

Name                                              Overtime  Total 

Fine,  R.  Norton  533  $       837.68 

Fithian,  Harold  W 373  590.86 

Fletcher.  D.  B 895  1,410.26 

Fletcher,  Jack  718  1,130.56 

Follis,  R.  D 819  1,289.88 

Forsythe,  John  119  187.80 

Fortson,  Native  Roger  79  125.10 

Foss,  H.  A 533  838.90 

Francis,  W.  D 94  148.66 

Frost,  Stanley  D 217  341.46 

Gadd,  J.  R 499  785.88 

Gaertner,  G.  H 55  86.66 

Gardner,  R.  L 344  541.52 

Gates,  M.  J 22  33.90 

Geesa,  G.  X 565  890.34 

Getz,  Louis  J 275  433.82 

Gibson,  George  W 113  178.38 

Gibson,  Robert  390  613.86 

Gilchrist,  AVm.  H 765  1,204.98 

Glenn,  0.  V 804  1,266.34 

Gorman,  John  F 596  937.92 

Grover,  T.  D 116  182.36 

Gump,  Edward  J 289  455.94 

Halin,  Ralph  F 356  560.98 

Hall,  Charles  659  1,037.76 

Hanson,  Andrew  620  977.10 

Harr,  Charles  369  581.68 

Hatley,  Guy  576  907.02 

Heath,  John  L 124  194.84 

Henry,  AYayne  K 556  875.34 

Herauf,  Peter  J 654  1,029.78 

Hogan,  D.  B 448  705.50 

Hodges,  Claude  L 1011  1,592.90 

Holliday,  Earl  G 600  944.44 

Hopp,  Lawrence  E 59  92.26 

Hopp,  Lester  R 19  29.48 

Hovey,  LeRoy  B 333  525.24 

Hudson,  M 56  88.74 

Hughet,  Leo  C 146  230.40 
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Hours  of 

Name                                             Overtime  Total 

Inberg,  C.  C 203  $       319.54 

Jackson,  C.  H 181  284.54 

Jackson,  Robert  A 225  354.80 

Jasmann,  J.  K 953  1,500.42 

Jenkins,  A 596  938.08 

Jensen,  L.  P 82  129.34 

Johnson,  A.  E 418  658.18 

Johnson,  E.  E 436  786.14 

Johnson,  A.  F 151  237.66 

Johnson,  Roy  283  444.94 

Johason,  Kathryn  M 105  166.04 

Judd,  G.  L 531  835.88 

Judd,  S.  T 613  965.50 

Kaliviet,  Adaline  M 128  201.44 

Kennedy,  Tom  275  432.84 

King,  Thomas  F 100  157.66 

Klaveano,  G.  W 258  406.58 

Klem,  T.  E 206  324.06 

Kleimenhagen,  J.  G 685  1,079.24 

Klema,  Paul  T 56  87.74 

Kluge,  E.  A 755  1,188.80 

Kolmer,  R.  C 949  1,494.74 

Krause,  Geo.  M 409  644.32 

Krouse,  Clyde  A 469  738.32 

Labrum,  Theron  L 220  346.88 

Landis,  Fred 590  928.66 

Larrance,  Fred  H 598  941.88 

Larson,  Frank  513  492.24 

Larson,  Harry  E 474  746.68 

Langa,  Frank  B 420  661.36 

Lawrence,  H.  S 578  910.72 

Lawson,  Albert  C 255  401.62 

La^-mon,  LeRoy  E 181  285.54 

Laymon,  Roy  423  665.52 

Leak,  W.  J 613  964.98 

Lennox,  J 551  867.68 

Lillie,  J.  W 307  483.60 

Long,  W.  P 29  45.60 

Lovell,  Charles  E 759  1,196.16 
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Hours  of 

Name                                            Overtime  Total 

Luebben,  Harry  D 169  $        266.44 

Mackey,  E.  L 616  970.22 

Markell,  David  H.  Jr 793  1,248.28 

Mead,  J.  G 504  793.96 

Megale,  D.  V 126  197.82 

McClaire,  Eldred  M 351  553.20 

McGuire,  Jessie  J 603  949.44 

MeMillen,  F.  M 458  721.02 

McKenna,  J.  F 515  810.50 

Mencer,  Elmer  F 156  246.80 

Mercer,  Guy  397  (325.08 

Merrick,  Mary  R 594  934.92 

Messick,  M.  E 6  9.02 

Meyers,  Charles  J 462  727.76 

Monroe,  James  R 664  1,046.38 

Monteith,  John  Edmund  447  703.60 

Morgan,  John  847  1,333.72 

Morton,  Roberta  D 556  876.26 

Mullan,  Jack  694  1,092.66 

Murrow,  Roy  H 477  594.58 

Moritz,   Elmer  347  546.00 

Nelson,  Carl  S 764  1,203.52 

Nelson,  Christie  470  739.64 

Nelson,  J.  K 564  898.08 

Nelson,  Oscar  521  820.88 

Newkirk,  Fred  266  418.26 

NeAvton,  Thomas  B 56  87.96 

Nihart,  Harry  D 303  476.44 

Norman,  F.  H 532  837.90 

Norton,  Luther  L 191  300.52 

Olson,  L.  V 885  1,394.36 

O'Rourke,  J.  F 101  159.06 

Orris,  G.  G 241  380.16 

Osmond,  F.  B 204  320.60 

Peterson,  Roy  H 670  1,055.86 

Phillips,  Charles  C 236  371.96 

Pickett,  J.  F 100  156.94 

Placzek,  Ambrose  J 258  405.70 

Poindexter,  C.  M 297  468.24 
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Hours  of 

Name                                             Overtime  Total 

Potts,  0.  J 530  $       834.72 

Price,  Howard  N 84  131.88 

Priebe,  Wm 828  1,303.62 

Pugh,  C.  B 673  1,060.38 

Quimby,  Dorothy  M 274  463.14 

Rama,  E.  E 306  482.98 

Eankin,  Mary  M 460  724.64 

Ransom,  D.  E 358  565.80 

Reed,  Eugene  22  35.64 

Reiter,  Leonard  506  797.34 

Riley,  R.  F 875  1,379.42 

Roberts,  P.  G 587  925.42 

Rocks,  J.  E 85  134.08 

Rushton,  D.  D 405  638.54 

Schlatter,  Ralph  B 60  94.62 

Schlottman,  A.  C 162  255.36 

Schmidt,  H.  0 579  912.52 

Schmitz,  J.  N 554  873.68 

Seeley,  H.  A 513  808.84 

Shafer,  Byron  A 106  166.62 

Shafer,  R.  W 370  582.40 

Shilling,  F.  A 351  553.64 

Siewert,  L.  C 257  406.08 

Sinnott,  T.  0 496  781.16 

Simmons,  Thos.  G 177  278.96 

Snyder,  Herbert  F 433  682.64 

Stanley,  A.  K 685  1,080.26 

Stevenot,  Charles  A 109  271.92 

Stevens,  Arthur  A 739  1,163.68 

Stevenson,  F.  M 908  1,430.36 

Stewart,  Raymond  E 468  737.86 

Stokes,  D.  D 928  1,460.98 

Stone,  P.  B 580  913.50 

Stroud,  T.  J 509  802.48 

Swadberg,  T.  H 836  1,316.86 

Taylor,  L.  R 516  813.14 

Thompson,  Albert  W 592  933.50 

Thompson,  L.  K 444  699.94 

Thornton,  Larry  J 505  795.66 
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HoTirs  of 

Name                                              Overtime  Total 

Toolan,  George  J 251                     $        395.18 

Trow])i'idge,  Frank  H 456  717.56 

Tracy,  F.  P 140  221.12 

Truman,  Austin  E 186  295.72 

Tschida,  E.  J 428  675.34 

Turner,  G.  W 329  518.90 

Tuttle,  Harry  F 163  257.24 

Uiiderwood,  W.  J 390  615.08 

Unger,  Carl  D 178  281.20 

Van  Meter,  M.  J 89  139.68 

Voss,  Gilbert  J 644  1,014.94 

Wall,  Olin  P 329  519.38 

Wallig,  B.  J 251  395.34 

Warren,  M.  D 754  1,187.80 

Waters,  Franz  E 372  586.36 

Weber,  John  170  268.48 

Wells,  Cecil  P 245  387.16 

White,  Geo.  0 271  426.74 

Wiederspan,  John  H 178  280.40 

William.s,  Earl  C 287  452.94 

Williams,  W.  L 60  93.82 

Wilson,  J.  E 529  848.98 

Wilson,  J.  W 878  1,383.96 

Wise,  J.  M.  .., 821  1,294.30 

Woolf,  Lowel  H 559  881.56 

Wray,  Jean  Davis  55  87.78 

Yeo,  Harold  A 456  718.44 

Zako,  Mike  483  760.30 

Zerbe,  G.  M 554  873.22 

Zettle,  Emmerich 558  880.34 

Ziese,  Herbert  H 634  999.58 

Total $168,504.08 


Kaiser  Co.,  Inc.,  et  al.  15 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  within  Amended  Complaint  is 
hereby  accepted  in  Multnomah  County,  Oregon,  this 
1st  day  of  April,  1947,  by  receiving  a  copy  thereof, 
duly  certified  as  such  by  Donald  S.  Richardson  of 
attorneys  for  Plaintiff. 

RICHARD  DEVERS, 

Of  Attorneys  for  Defendant. 

[Endorsed]  :  Filed  April  3,  1947.  [9] 


[Title  of  District  Court  and  Cause.] 

AMENDED  ANSWER  TO  AMENDED 
COMPLAINT 
Defendant,   Kaiser   Company,   Inc.,   based  upon 
stipulation  and  order  of  Court,  files  its  amended  an- 
swer to  plaintiff's  amended  complaint  herein  and 
admits,  denies  and  alleges  as  follows: 

I. 

Answering  paragraph  II  thereof,  denies  each  and 
every,  all  and  singular,  generally  and  specifically, 
the  allegations  contained  in  said  paragraph. 

II. 

Answering  paragraph  III,  defendant  admits  tlie 
following:  it  is,  and  at  all  times  mentioned  in  said 
amended  complaint  w^as,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Nevada ; 
during  the  period  of  time  referred  to  in  said  com- 
plaint it  was  engaged  in  the  construction  and  oper- 
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ation  of  a  shipyard  for  the  United  States  Maritime 
Commission,  an  agency  of  the  United  States  of 
America,  at  Swan  Island,  in  the  City  of  Portland, 
State  of  Oregon,  where  it  maintained  an  of&ce  in 
connection  with  such  activities;  said  shipyard  w^as 
located  on  property  held  mider  lease  by  the  United 
States  Maritime  Commission  and  all  of  the  facili- 
ties, materials,  supplies  and  other  properties  used 
.in  coimection  with  the  construction,  maintenance 
and  operation  of  said  shipyard  were  the  property 
of  the  United  States,  and  all  vessels  constructed  at 
said  shipyard  were  tankers  constructed  for  and  de- 
livered to  the  United  States  witliin  the  State  of  Ore- 
gon ;  from  approximately  the  15th  day  of  February, 
1945,  to  the  end  of  the  period  of  time  referred  to  in 
said  amended  complaint,  to  wit,  May  1,  1946,  defend- 
ant repaired  certain  vessels  at  said  shipyard,  all  of 
such  work  being  done  mider  contract  with  the 
United  States  and  its  agencies  and,  so  far  as  known 
to  defendant,  all  of  said  vessels  so  repaired  belong- 
ing to  the  United  States;  title  to  all  materials, 
equipment,  supplies  and  other  property  going  into 
the  construction  of  said  vessels  was  at  all  times  in 
the  United  States  of  America  from  the  date  of  pur- 
chase and  commencement  of  movement  to  said  ship- 
yard, approximately  ninety  per  cent  (90%)  by  value 
thereof  being  furnished  to  defendant  by  the  United 
States  of  America;  a  substantial  part  of  the  mate- 
rials, equipment,  supplies  and  other  property  going 
into  the  construction  of  said  vessels,  both  of  that 
portion  furnished  by  the  Government  and  of  that 
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portion  procured  by  defendant,  was  manufactured 
or  produced  outside  the  State  of  Oregon  and  shipped 
to  said  shipyard  on  Government  Ijills  of  lading,  title 
thereto  being  in  the  Government,  as  aforesaid;  the 
tankers  constructed  by  defendant  at  said  shipyard 
were  contracted  for  by  the  United  States  of  Amer- 
ica and  used  in  the  prosecution  of  the  war  in  which 
it  was  then  engaged,  and  the  vessels  repaired  at  said 
shipyard  were  imder  the  ownership  or  control  of 
the  United  States  of  America  in  connection  with 
the  prosecution  of  said  war  and  in  connection  v/ith 
other  Governmental  purposes  and  uses;  but  the 
funds  for  the  operation  of  said  shipyard  were  those 
of  defendant,  being  procured  from  its  capital  funds 
or  from  borrowings,  but  expenditures  were  reim- 
bursed or  allowed  in  cost  under  the  terms  of  defend- 
ant's contracts  with  the  Government;  defendant 
furnished  the  organization,  supervision,  "know- 
how,"  and  production  methods  for  the  conduct  of 
said  shipyard;  but  the  construction,  maintenance 
and  operation  of  said  shipyard  by  defendant  was  at 
all  times  under  the  direction,  supervision  and  con- 
trol of  the  United  States  of  America,  acting  by 
and  through  the  United  States  Maritime  Commis- 
sion. Except  as  herein  expressly  admitted,  defendant 
denies  each  and  every,  all  and  singular,  generally 
and  specifically,  the  allegations  contained  in  said 
paragraph. 

III. 
Answering  paragraph  IV,  defendant  admits  the 
following :  in  the  period  of  time  referred  to  in  said 
paragraph,  and  in  connection  with  the  construction, 
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maintenance  and  operation  of  said  sliipyard  as  here- 
inabove in  paragraph  II  expressly  alleged,  defend- 
ant engaged  various  persons  as  guards  at  said  ship- 
yard for  the  purpose  of  protecting  property  of  the 
United  States  Government,  the  engagement  of  said 
persons  by  defendant  being  at  all  times  subject  to 
the  direction,  supervision  and  control  of  said  Gov- 
ernment, acting  by  and  through  the  United  States 
Martime  Commission,  and  said  engagement  by  de- 
fendant being  for  the  use  and  benefit  of  the  United 
States  Government.  Except  as  herein  expressly  ad- 
mitted, defendant  denies  each  and  every,  all  and 
singular,  generally  and  specifically,  the  allegations 
contained  in  said  paragraph. 

IV. 

Answering  paragraph  V,  defendant  admits  the 
following:  At  various  times  during  the  operation  of 
said  shipyard,  as  stated  in  paragraph  II  hereof,  in 
the  period  of  time  referred  to  in  the  amended  com- 
plaint, plaintiff  and  the  other  persons  named  in  Ex- 
hibit A  to  said  amended  complaint  were  engaged  as 
guards  at  said  shipyard,  as  alleged  in  paragraph  III 
hereof.  Except  as  herein  expressly  admitted,  de- 
fendant denies  each  and  every,  all  and  singular, 
generally  and  specifically,  the  allegations  contained 
in  said  paragraph.  [12] 

V. 

Answering  paragraph  VI,  defendant  denies  each 
and  every,  all  and  singular,  generally  and  specific- 
ally, the  allegations  contained  in  said  paragraph. 
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VI. 

Answering  paragraph  VII,  defendant  admits  that 
plaintiff  has  employed  Messrs.  Green  &  Landye  as 
his  attorneys  in  connection  with  the  above-entitled 
action;  otherwise,  defendant  denies  each  and  every, 
all  and  singular,  generally  and  specifically,  the  alle- 
gations contained  in  said  paragraph. 

VII. 
Answering    paragraph    VIII,    defendant    denies 
each  and  every,  all  and  singular,  generally  and  spe- 
cifically,   the   allegations   contained   in   said   para- 
graph. 

As  and  for  a  first,  further,  separate  and  distinct 
answer  and  defense  to  the  amended  complaint 
herein,  defendant  alleges: 

I. 

The  rights  of  action  set  forth  in  the  complaint 
are  for  trifling  periods  of  time  and  sums  due  and 
are  within  the  doctrine  expressed  in  the  legal  maxim 
''de  minimis  non  curat  lex." 

As  and  for  a  second,  further,  separate  and  dis- 
tinct answer  and  defense  to  the  amended  complaint 
herein,  defendant  alleges: 

I. 

Defendant  is,  and  at  all  times  mentioned  in  said 
amended  complaint  was,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Nevada ; 
during  the  period  of  time  referred  to  in  said  com- 
plaint it  was  engaged  in  the  construction  and  op- 
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eration  of  a  shipyard  for  the  United  States  Mari- 
time Commission,  an  agency  of  the  United  States 
of  America,  at  Swan  Island,  in  the  City  of  Port- 
land, State  of  Oregon,  where  it  maintained  [13]  an 
office  in  connection  with  such  activities;  said  ship- 
yard was  located  on  property  held  under  lease  by 
the  United  States  Maritime  Commission  and  all  of 
the  facilities,  materials,  supplies,  and  other  prop- 
erties used  in  connection  with  the  construction, 
maintenance  and  operation  of  said  shipyard  were 
the  property  of  the  United  States,  and  all  vessels 
constructed  at  said  shipyard  were  tankers  con- 
structed for  and  delivered  to  the  United  States 
within  the  State  of  Oregon;  from  approximately 
the  15th  day  of  February,  1945,  to  the  end  of  the 
period  of  time  referred  to  in  said  amended  com- 
plaint, to  wit,  May  1,  1946,  defendant  repaired  cer- 
tain vessels  at  said  shipyard,  all  of  such  work  being 
done  under  contract  with  the  United  States  and  its 
agencies  and,  so  far  as  known  to  defendant,  all  of 
said  vessels  so  repaired  belonging  to  the  United 
States;  title  to  all  materials,  equipment,  supplies 
and  other  property  going  into  the  construction  of 
said  vessels  was  at  all  times  in  the  United  States 
of  America  from  the  date  of  purchase  and  com- 
mencement of  movement  to  said  shipyard,  approxi- 
mately ninety  per  cent  (90%)  by  value  thereof  be- 
ing furnished  to  defendant  by  the  United  States  of 
America;  a  substantial  part  of  the  materials,  equip- 
ment, supplies  and  other  property  going  into  the 
construction  of  said  vessels,  both   of  that  portion 
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furnished  by  the  Government  and  of  that  portion 
procured  by  defendant,  was  manufactured  or  pro- 
duced outside  the  State  of  Oregon  and  shipped  to 
said  shipyard  on  Government  bills  of  lading,  title 
thereto  being  in  the  Government,  as  aforesaid;  the 
tankers  constructed  by  defendant  at  said  shipyard 
were  contracted  for  by  the  United  States  of  America 
and  used  in  the  prosecution  of  the  war  in  which  it 
was  then  engaged,  and  the  vessels  repaired  at  said 
shipyard  were  imder  the  ownersliip  or  control  of 
the  United  States  of  America  in  connection  with 
the  prosecution  of  said  war  and  in  connection  with 
other  Governmental  purposes  and  uses;  but  the 
funds  [14]  for  the  oioeration  of  said  shipyard  were 
those  of  defendant,  being  procured  from  its  capi- 
tal funds  or  from  borrowings,  but  expenditures  were 
reimbursed  or  allowed  in  cost  mider  the  terms  of 
defendant's  contracts  with  the  Government;  de- 
fendant furnished  the  organization,  supervision, 
"know-how"  and  production  methods  for  the  con- 
duct of  said  shipyard. 

II. 

By  reason  of  the  foregoing,  the  United  States  is 
the  real  party  in  interest  and  the  true  defendant  in 
the  above-entitled  action  and,  by  reason  of  not  hav- 
ing consented  to  be  sued  in  an  action  of  the  char- 
acter and  involving  the  amount  set  forth  in  the 
amended  complaint  herein,  enjoys  sovereign  immu- 
nity from  suit  on  the  causes  of  action  referred  to 
in  said  amended  complaint. 
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As  and  for  a  third,  further,  separate  and  distinct 
answer  and  defense  to  the  amended  complaint 
herein,  defendant  alleges: 

I. 

Defendant  adopts  and  incorporates  herein  by 
reference  the  allegations  set  forth  in  paragraph  I 
of  its  second  affirmative  defense. 

II. 

By  reason  of  the  foregoing  the  United  States  of 
America  is  in  fact  and  in  law  the  employer  of  plain- 
tiff and  the  other  persons  named  on  Exhibit  A 
of  the  amended  complaint  insofar  as  the  activities 
referred  to  in  said  amended  complaint  are  con- 
cerned ;  and  inasmuch  as  the  United  States  of  Amer- 
ica is  excluded  from  the  term  "employer"  as  used 
in  the  Fair  Labor  Standards  Act  of  1938,  plaintiff 
and  said  other  persons  are  not  entitled  to  the  bene- 
fits of  said  Act  and  said  Act  is  not  applicable  to 
them  in  connection  with  the  matters  referred  to  in 
the  amended  complaint.  [15] 

As  and  for  a  fourth,  further,  separate  and  dis- 
tinct answer  and  defense  to  the  amended  complaint 
herein,  defendant  alleges: 

I. 

Defendant  adopts  and  incorporates  herein  by  ref- 
erence the  allegations  set  forth  in  paragraph  I  of 
its  second  affirmative  defense. 

11. 

The  foregoing  activities  of  defendant  were  car- 
ried under  cost-plus-a-fixed  fee  management   con- 
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tracts  or  price-minus  contracts  with  the  United 
States  Maritime  Commission,  all  of  which  contracts 
were  management  contracts  nnder  which  the 
principal  function  of  defendant  was  to  furnish 
managerial  "know-how"  for  the  construction,  main- 
tenance and  operation  of  a  shipyard  belonging  to 
the  United  States  of  America  and  under  which  the 
defendant  was  at  all  times  subject  to  the  direction, 
supervision  and  control  of  the  United  States  of 
America  in  carrying  on  its  sovereign  function  of 
prosecuting  a  war  and  procuring  the  necessary 
equipment,  supplies  and  material  necessary  for  such 
war  prosecution. 

III. 
Such  activities  of  the  United  States  Government, 
and  of  defendant  on  its  behalf  and  subject  to  its 
direction,  supervision  and  control,  do  not  constitute 
commerce  within  the  meaning  of  the  Fair  Labor 
Standards  Act  of  1938. 

As  and  for  a  fifth,  further,  separate  and  distinct 
answer  and  defense  to  the  amended  complaint 
herein,  defendant  alleges: 

I. 

Defendant  adopts  and  incorporates  herein  by 
reference  the  allegations  set  forth  in  paragraph  I 
of  its  second  affirmative  defense  and  paragraph  II 
of  its  fourth  affirmative  defense.  [16] 

II. 

The  activities  of  defendant,  as  aforesaid,  were  as 
an  instrumentality  of  the  United  States  of  America 
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and  by  reason  thereof,  as  such  instrumentality,  de- 
fendant enjoys,  in  connection  with  the  matters 
referred  to  in  the  amended  complaint  herein,  sov- 
ereign imimunity  from  suit  on  such  matters. 

As  and  for  a  sixth,  further,  separate  and  distinct 
answer  and  defense  to  the  amended  complaint 
herein,  defendant  alleges: 

I. 

The  claims  and  causes  of  action  referred  to  in  the 
amended  complaint  herein  arose  prior  to  May  14, 
1947,  the  date  of  the  enactment  of  the  Portal-to- 
Portal  Act  of  1947. 

II. 

The  activities  of  plaintiff  and  the  other  persons 
named  in  Exhibit  A  of  the  amended  complaint  were 
and  are  not  activities  which  were  compensable  by 
either : 

(a)  An  express  provision  of  a  written  or  non- 
written  contract  of  employment  in  effect, 
at  the  time  of  such  activities,  between 
plaintiff  and  said  other  persons  (or  their 
agent  or  collective  bargaining  representa- 
tive) and  defendant;  or 

(b)  A  custom  or  practice  in  effect,  at  the  time 
of  such  activities,  at  the  establishment  and 
place  of  employment  of  plaintiff  and  said 
other  persons,  to  wit,  at  Swan  Island  ship- 
yard, covering  such  activities. 
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III. 

By  reason  of  the  foregoing-,  under  Section  2(a)  of 
tlie  Portal-to-Portal  Act  of  1947,  defendant  is  not 
subject  to  any  liability  under  the  Fair  Labor  Stand- 
ards Act  of  1938,  as  amended,  in  connection  with  the 
matters  referred  to  in  the  amended  complaint 
herein. 

As  and  for  a  seventh,  further,  separate  and  dis- 
tinct answer  and  defense  to  the  amended  complaint 
herein,  defendant  alleges:  [17] 

I. 

Defendant  adopts  and  incorporates  herein  by  ref- 
erence the  allegations  set  forth  in  paragraphs  I  and 
II  of  its  sixth  affirmative  defense. 

11. 

By  reason  of  the  foregoing,  under  Section  2(d) 
of  the  Portal-to-Portal  Act  of  1947,  this  Court  is 
without  jurisdiction  of  this  action  and  is  without 
jurisdiction  of  each  and  every  claim  and  cause  of 
action  referred  to  in  the  amended  complaint  herein. 

As  and  for  an  eighth,  further,  separate  and  dis- 
tinct answer  and  defense  to  the  amended  complaint 
herein,  defendant  alleges: 

I. 

The  matters  and  claims  referred  to  in  the 
amended  complaint  herein  relate  to  and  are  based 
on  acts  or  omissions  of  defendant  prior  to  May  14, 
1947,  the  date  of  the  enactment  of  the  Portal-to- 
Portal  Act  of  1947,  and  relate  to  the  failure  af  the 
defendant,  as  the  alleged  employer  of  plaintiff  and 
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the  other  persons  named  in  Exhibit  A  of  the 
amended  complaint,  to  pay  overtime  compensation 
under  the  Fair  Labor  Standards  Act  of  1938,  as 
amended. 

II. 
The  acts  or  omissions  of  defendant  complained 
of  in  said  amended  complaint  herein  were  in  good 
faith,  in  conformity  with,  and  in  reliance  on  ad- 
ministrative regulations,  orders,  rulings,  approvals 
and  interpretations  of  the  United  States  Maritime 
Conmiission,  an  agency  of  the  United  States,  and 
in  conformity  with  and  in  reliance  on  administra- 
tive practices  and  enforcement  policies  of  such 
agency,  with  respect  to  the  class  of  employers  to 
which  defendant  belonged.  [18] 

III. 

By  reason  of  the  foregoing,  pursuant  to  Section 
9  of  the  Portal-to-Portal  Act  of  1947,  defendant 
may  not  be  subjected  to  any  liability  for  or  on  ac- 
count of  the  matters  referred  to  in  the  amended 
complaint  herein. 

As  and  for  a  ninth,  further,  separate  and  distinct 
answer  and  defense  to  the  amended  complaint 
herein,  defendant  alleges: 

I. 

The  acts  or  omissions  of  defendant  referred  to  in 
the  amended  complaint  herein  and  giving  rise  to 
the  above-entitled  action  and  the  causes  of  action 
set  forth  in  said  amended  complaint,  were  per- 
formed, committed,  or  omitted  by  defendant  in 
good  faith  and  with  reasonable  grounds  for  belief 
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that  such  acts  or  omissions  were  not  a  violation  of 
the  Fair  Labor  Standards  Act  of  1938,  as  amended. 

IL 

By  reason  of  the  foregoing,  pursuant  to  Section 
11  of  the  Portal-to-Portal  Act  of  1947,  this  court, 
in  its  sound  discretion,  should  award  no  liquidated 
damages  to  plaintiff  or  any  of  the  persons  referred 
to  and  named  in  Exhibit  A  of  the  amended  com- 
plaint. 

Wherefore,  defendant  prays  that  plaintiff  and 
the  persons  named  in  Exhibit  A  of  the  amended 
complaint  herein  take  nothing,  and  that  defendant 
may  be  hence  dismissed  with  its  costs. 

RICHARD   DEVERS, 
GORDON  JOHNSON, 

Attorneys  for  Defendant. 
Of  Counsel. 

HART,  SPENC  ER,  McCULLOCH  & 

ROCKAVOOD, 
THELEN,  MARRIN,  JOHNSON  & 
BRIDGES.  [19] 

State  of  Oregon, 

Coimty  of  Multnomah — ss. 

Due  service  of  the  within  Amended  Answer  to 
Amended  Complaint  is  hereby  accepted  at  Portland, 
Oregon,  this  21st  day  of  June,  1947,  by  receiving 
a  copy  thereof,  duly  certified  to  as  such  by  Richard 
Devers  of  attorneys  for  defendant. 
/s/  JAMES  LANDYE, 

Attorney  for  Plaintiff. 

[Endorsed] :     Filed  June  24,  1947.  [20] 
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[Title  of  District  Court  and  Cause.] 

KEPLY 

Come  now  the  plaintiffs,  leave  of  court  being  first 
duly  had  and  obtained,  and  file  this  as  their  reply 
to  the  amended  answer  to  the  amended  complaint, 
and  admit,  deny  and  allege: 

I. 

Deny  paragraphs  I,  II,  III,  IV,  V,  VI  and  VII 
and  the  whole  thereof,  save  and  except  as  the  same 
may  have  been  specifically  alleged,  admitted  or  mod- 
ified in  plaintiffs'  amended  complaint  or  in  this 
reply. 

Replying  to  the  first,  second,  third,  fourth,  fifth, 
sixth,  seventh,  eighth  and  ninth  further  and  sep- 
arate and  distinct  answers  and  defenses  to  the 
amended  com]3laint  herein,  plaintiffs  deny  each  and 
every  allegation  and  each  and  every  paragraph 
therein  contained  and  the  whole  thereof,  save  and 
except  as  the  same  may  have  been  specifically 
alleged,  admitted  or  modified  in  said  amended  com- 
plaint or  in  this  reply. 

For  a  first  further  and  separate  and  distinct  reply 
to  the  first  further  and  separate  and  distinct  answer 
to  the  amended  complaint,  plaintiffs  allege  that  the 
times  set  forth  in  the  amended  complaint  are  not 
trifling  periods,  but,  on  the  contrary,  are  composed 
of  a  minimum  of  thirty  minutes  per  day.  [21] 

For  a  second  separate  and  further  reply,  plain- 
tiffs allege  that  said  Act  does  not  ap]')ly  to  plaintiffs 
in  this  particular  case,  in  that  the  work  involved 
in  this  particular  case  is  not  portal-to-portal  work; 
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that,  instead,  the  overtime  asked  for  in  tliis  par- 
ticular case  is  for  work  involving  guards  wlio  had 
to  stand  roll  call  and  inspection,  receive  ordei^  and 
then  go  to  their  posts;  that  all  of  said  activities 
consumed  thirty  minutes;  that  the  employees,  by 
written  rule  of  the  company,  were  required  to  be 
at  the  roll  call  and  at  the  guard  house  thiity  minutes 
before  actually  going  to  their  posts  of  duty  in  the 
particular  sections  of  the  yard;  that  a  guard  was 
under  the  penalty  of  being  fired  or  discharged  if 
he  did  not  so  report  for  work  at  this  particular  tiihe 
and  stand  roll  call  and  inspection  and  have  his  as- 
signments made ;  that  all  of  said  work  and  activities 
were  work  within  the  meaning  of  the  Fair  Labor 
Standards  Act;  that  the  Portal -to-Portal  Act  was 
not  intended  at  any  time  to  cut  off  or  in  any  way 
bar  suits  of  this  kind  and  nature;  that  time  is  not 
asked  for  in  this  case  from  the  time  men  reported 
on  the  premises,  but,  rather,  it  is  asked  for  from 
the  time  they  were  required  to  report  at  the  guard 
house  under  penalty  of  discharge  if  they  did  not  do 
so,  and  said  roll  call,  inspection  and  taking,  of 
assignments  were  part  of  the  main  activities  of 
guarding  said  property. 

As  a  third  further  and  separate  reply,  particu- 
larly referring  to  the  matters  contained  in  the  sixth, 
seventh,  eighth  and  ninth  further  and  separate  and 
distinct  answers,  ]3laintiffs  admit: 

I. 

That  the  claims  and  causes  of  action  referred  to 
in  the  amended  complaint  arose  prior  to  May  14, 
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1947,  the  date  of  the  enactment  of  the  "Portal-to- 
Portal  Act  of  1947,"  bnt  exi)ressly  deny  each  and 
every  other  allegation  contained  in  said  sixth, 
seventh,  eighth  and  ninth  affirmative  answers;  and 
plaintiffs  allege  that  said  Portal-to-Portal  Act  of 
1947  is  unconstitutional  as  applied  to  plaintiffs  in 
this  case,  but  particularly  sections  2-a,  2-d  9  and  11 
of  said  Act  are  unconstitutional;  that  these  said 
causes  of  action  are  vested  property  rights  [22]  and 
were  vested  rights  ])rior  to  the  enactment  of  the 
Portal-to-Portal  Act  of  May  14,  1947;  that  said 
Act  is  unconstitutional  for  the  following  reasons : 

1.  It  is  in  violation  of  the  due  process  clause  of 
the  fifth  amendment  to  the  Constitution  of  the 
United  States,  in  that  it  seeks  to  retroactively 
take  away  property  rights  vdiich  were  vested 
in  the  i:>laintiffs. 

2.  It  is  arbitrary  and  unreasonable,  in  that  it  sets 
up  an  unreasonable  and  arbitrary  classifica- 
tion of  depriving  working  people  as  a  class  of 
property  rights  retroactively. 

3.  Said  act,  and  particularly  the  sections  and 
subsections  above  mentioned,  are  further  vio- 
lative of  the  due  process  clause  in  that  said 
sections,  and  each  of  them,  impair  the  obliga- 
tion of  contract  in  violation  of  the  due  process 
clause  of  the  fifth  amendment  to  the  Consti- 
tion  of  the  United  States;  that,  particularly 
section  2-d  of  said  act,  although  attempting 
to  be  written  procedurally  in  terms,  actually 
cuts  off  all  rights  of  the  plaintiffs   in  both 
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federal  and  state  courts,  and  despite  the  word- 
ing of  said  section  2-d,  which  is  attempting  to 
be  procedural  in  character,  actually  cuts  olf 
and  deprives  plaintiffs  of  vested  rights  under 
the  due  process  clause  of  the  fifth  amendment 
to  the  Constitution  of  the  United  States. 
4.  That  if  the  said  sections  referred  to  above  are 
construed  to  apply  to  plaintiffs  in  this  case, 
then  these  said  sections  are  unconstitutional 
for  the  reason  that  the  title  of  said  Act  is 
fraudulent,  misleading  and  deceiving  and, 
therefore,  deprives  plaintiffs  in  this  case  of 
their  property  without  due  process  of  law,  in 
violation  of  the  due  process  clause  of  the  fifth 
amendment  to  the  Constitution  of  the  United 
States;  that  this  is  particularly  true  because 
plaintiffs  in  this  case  were  guards  who  were 
required  to  report  to  work  under  penalt}^  of 
discharge,  as  set  forth  in  the  second  separate 
and  further  reply,  and  there  is  no  element  of 
portal-to-portal  acti\ity  involved  in  this  case. 

II. 

That,  furthermore,  sections  2-d,  9  and  11  of  said 
Portal-to-Portal  Act  are  unconstitutional  in  that 
these  sections  violate  Article  III,  sections  1  and  2, 
of  the  Constitution  of  the  United  States,  in  that 
said  Act  and  sections  of  [23]  said  act,  as  stated 
above,  encroach  and  invade  the  domain  of  the  ju- 
diciary, foi'  the  reason  that  these  said  sections  have 
attempted  to  take  judicial  construction  of  past  acts 
and  past  causes  of  action  and  to  put  a  congressional 
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interpretation  on  said  Fair  Labor  Standards  Act 
of  1938,  and  by  said  method  have  invaded  the  field 
of  the  judiciary,  in  violation  of  Article  III,  sections 
1  and  2;  further,  and  particularly  applying  section 
2-d  of  said  Act,  said  section,  although  written  pro- 
cedurally in  terms,  in  fact  cuts  off  all  rights,  leaving 
no  remedy  of  any  kind  to  plaintiffs,  and  by  such 
method  has  denied  the  court  its  proper  function  as 
a  judiciary;  further,  section  9  is  unconstitutional 
in  that  it  encroaches  upon  the  power  of  the  judi- 
ciary, as  set  forth  in  Article  III,  sections  1  and  2, 
of  the  Constitution  of  the  United  States,  in  that 
said  section  9  purports  to  allow  a  defendant  and 
an  administrative  branch  or  agency  of  the  executive 
arm  of  the  government  to  interpret  said  law,  rather 
than  the  judiciary. 

Wherefore,  plaintiffs  pray  for  judgment  as  set 
forth  in  the  amended  complaint  and  that  the  court 
declare  unconstitutional  sections  2-a,  2-d,  9  and  11 
of  said  Portal-to-Portal  Act  of  1947. 

GREEN  &  LANDYE, 

Attorneys  for  Plaintiffs. 

Service  of  the  foregoing  reply  is  hereby  accepted 
this  3rd  day  of  July,  1947. 

/s/  RICHARD    DEVERS, 

Of  Attorneys  for  Defendant. 

[Endorsed] :  Filed  July  3,  1947.  [24] 
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[Title  of  District  Court  and  Cause.] 

MOTION  OF  THE  UNITED  STATES  TO  IN- 
TERVENE   AND     FOR     TIME     WITHIN 
WHICH  TO  FILE  BRIEF  IN   SUPPORT 
OF  THE  CONSTITUTIONALITY  OF  THE 
PORTAL-TO-PORTAL  ACT  OF  1947 
Now  comes  the  United  States  of  America,  by  its 
Attorney    General,    and    pursuant    to    the    Act    of 
August  24,  1937    (c.  754,  sec.   1,   50  Stat.   751,   28 
U.S.C.   §401),   moves  to   intervene   and  become   a 
l^arty  to  this  action  for  the  purposes  and  with  all 
the  rights  provided  by  said  Act  of  August  24,  1937, 
upon  the  ground  that  the  constitutionality  of  the 
Portal-to-Portal   Act   of   1947,   approved   May   14, 
1947,  has  been  drawn  in  question  in  this  action,  and 
neither  the  United  States  nor  any  agency  thereof, 
nor  any  officer  or  employee  thereof,  as  such  officer 
or  employee,  is  a  party  hereto. 

The  United  States  further  moves  that  the  Court 
receive  its  pleading,  entitled  "Pleading  of  the 
United  States  in  Intervention,"  which  accompanies 
this  motion  in  accordance  with  Rule  24(c)  of  the 
Federal  Rules  of  Civil  Procedure,  as  its  appearance 
in  this  action  in  support  of  the  constitutionality  of 
the  said  Portal-to-Portal  Act  of  1947,  and  in  oppo- 
sition to  all  pleadings,  motions,  and  proceedings  of 
any  of  the  parties  hereto,  denying  the  validity  of 
the  said  Act,  or  any  part  thereof,  upon  the  groimd 
that  it  is  unconstitutional.  [25] 

The  United  States  moves  also  for  leave  to  file 
a  brief  in  support  of  the  constitutionality  of  the 
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said  Portal-to-Portal  Act  of  1947,  within  30  days 
after  service  upon  it  of  plaintiff's  brief  on  the  con- 
stitutional issue  or  such  other  time  as  the  Court 
may  deem  reasonable, 

TOM  C.  CLARK, 
Attorney  General. 

By  /s/  PEYTON  FORD, 

Assistant  Attorney  General. 

/s/  HENRY  L.  HESS, 

United  States  Attorney. 
Of  Counsel: 

ENOCH  E.  ELLISON, 

Special  Assistant  to  the  Attorney  General. 

JOHANNA  M.  D'AMICO, 

Attorney,  Department  of  Justice. 

[Endorsed] :  Filed  August  19,  1947.  [26] 
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ORDER 

This  matter  having  come  on  regularly  for  hearing 
on  the  8th  day  of  September,  1947,  on  the  motion  of 
the  United  States  of  America  to  intervene  and  for 
time  within  which  to  file  brief  in  support  of  the 
constitutionality  of  the  Portal-to-Portal  Act  of  1947 
before  the  above-entitled  Court,  the  Honorable 
Claude  McCulloch,  United  States  District  Judge, 
James  Landye,  Esq.  (of  Messrs.  Green  &  Landye) 
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appearing  on  behalf  of  the  plaintiff,  Richard  Devers, 
Esq.  (of  Messrs.  Hart,  Spencer,  McCulloch  &  Rock- 
wood),  appearing  on  behalf  of  the  defendant,  and 
Henry  L.  Hess,  United  States  Attorney  for  the  Dis- 
trict of  Oregon,  appearing  on  behalf  of  the  United 
States  of  America;  and 

It  Appearing  to  the  Court  and  the  Court  finds 
that  the  constitutionality  of  the  Portal-to-Portal 
Act  of  1947,  approved  May  14,  1947,  has  been  drawn 
in  question  in  this  action,  and  neither  the  United 
States  of  America  nor  any  agency  thereof,  nor  any 
officer  or  employee  thereof,  as  such  officer  or  em- 
ployee, is  a  party  thereto. 

It  Is  Hereby  Ordered  that  the  said  petitioner,  the 
United  States  of  America,  be  and  it  is  hereby 
granted  leave  to  intervene  in  this  action  herein  and 
that  said  petitioner  is  hereby  granted  leave  to  file 
its  pleading  of  the  United  States  of  America  in 
intervention,  and  the  Clerk  of  this  Court  is  hereby 
ordered  to  file  immediately  said  pleading  which  was 
tendered  with  said  motion  to  intervene. 

The  Court  having  heretofore  held  the  Portal-to- 
Portal  Act  of  1947,  approved  May  14,  1947,  to  be 
constitutional  as  applied  to  this  case,  the  United 
States  of  America  waived  the  provisions  of  said 
motion  relative  to  time  in  this  Court  within  which 
to  file  a  brief  upon  the  constitutionality  of  the 
Portal-to-Portal  [27]  Act  of  1947; 

It  Is,  Therefore,  Further  Ordered  that  no  time 
be  granted  for  the  filing  of  a  brief  on  the  part  of 
the  United  States  of  America  as  to  the  constitu- 
tionality of  said  Act. 
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Done  in  open  court  tliis  8th  day  of  September, 
1947. 

CLAUDE  McGULLOCH, 

United  States  District  Judge. 
[Endorsed] :  Filed  September  10,  1947.  [28] 
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PLEADING  OF  THE  UNITED  STATES 
IN  INTERVENTION 
The  United  States  of  America,  intervenor  herein, 
for  its  pleading  in  intervention  says: 

1.  That  intervenor  is  not  required  to  answer  the 
factual  allegations  of  the  parties  to  this  ac- 
tion and,  therefore,  neither  admits  nor  denies 
such  allegations. 

2.  That  the  Portal-to-Portal  Act  of  1947,  ap- 
proved May  14,  1947,  conforms  in  all  respects 
to  the  provisions  and  requirements  of  the  Con- 
stitution of  the  United  States  and  is  an  exist- 
ing and  valid  law  of  the  United  States. 

3.  That  the  constitutionality  of  the  said  Portal- 
to-Portal  Act  of  1947  is  not  subject  to  serious 
question  but  if  the  Court  should  entertain 
serious  doubts  concerning  the  constitutionality 
of  that  Act,  it  should  first  consider  the  de- 
fenses raised  by  the  defendant  which  are  not 
based  upon  the  Portal-to-Portal  Act  of  1947, 
and,  if  it  finds  that  any  such  defense  or  de- 
fenses bar  all  the  claims  herein,  it  should 
dismiss  the  action  without  ruling  on  the  con- 
stitutional question.  [29] 
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Wherefore,  the  United  States  of  America  prays 
that  the  Court  enter  a  judgment  herein  which  shall 
be  consistent  with  the  constitutional  validity  of  the 
said  Portal-to-Portal  Act  of  1947. 
TOM  C.  CLARK, 
By  /s/  PEYTON  FORD, 

Assistant  Attorney  General. 
/s/  HENRY  L.  HESS, 

United  States  Attorney. 
Of  Counsel : 

ENOCH  E.  ELLISON, 

Special  Assistant  to  the  Attorney  General, 
JOHANNA  M.  D'AMICO, 

Attorney,  Department  of  Justice. 

[Endorsed]:  Filed  September  10,  1947.  [30] 
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MEMORANDUM  OF  DECISION 
I  think  the  facts  of  this  case  bring  it  within  the 

Portal-to-Portal  Act.    I  have  previously  held  that 

the  i^art  of  the  Act  withdrawing  jurisdiction  was 

constitutional. 

The  case  will  therefore  be  dismissed  for  want  of 

jurisdiction. 

Dated  this  21st  day  of  January,  1948. 

CLAUDE  McCOLLOCH, 

Judge. 

[Endorsed] :  Filed  January  21,  1948.  [31] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  action  came  on  for  trial  before  the  above 
entitled  Court,  Honorable  Claude  McColloch,  LTnited 
States  District  Judge,  presiding,  on  the  25th  day 
of  June,  1947,  James  Landye,  Esq.  (of  Messrs. 
Green  and  Landye),  appearing  on  behalf  of  the 
plaintiffs,  and  Richard  Devers,  Esq.  (of  Messrs. 
Hart,  Spencer,  McCulloch  and  Rockwood),  and 
Gordon  Johnson,  Esq.  (of  Messrs.  Thelen,  Marrin, 
Johnson  &  Bridges),  appearing  on  behalf  of  the 
defendant. 

Evidence  both  oral  and  written  and  the  stipula- 
tion of  the  parties  having  been  submitted  and  the 
defendant  having  moved  the  Court  to  dismiss  the 
action  upon  the  ground  that  on  the  facts  and  the 
law  the  plaintiffs  have  shown  no  right  to  relief  for 
the  reason  that  under  Section  2(a)  of  the  Portal- 
to-Portal  Act  of  1947  no  liability  exists  on  the 
part  of  the  defendant  to  the  plaintiffs,  or  any  of 
them,  and  for  the  further  reason  that  under  Section 
2(d)  of  the  Portal-to-Portal  Act  of  1947  the  Court 
is  without  jurisdiction  over  the  claims  involved  in 
this  case,  and  the  Court  having  considered  the  evi- 
dence and  the  stipulations  of  the  parties,  finds  the 
facts  and  states  the  conclusions  of  law  on  the  juris- 
dictional issue  as  follows: 
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FINDINGS  OF  FACT 

1.  That  this  action  was  brought  to  recover  from 
defendant  unpaid  overtime  compensation  and  an 
additional  amount  equal  to  the  amount  of  such 
unpaid  overtime  compensation  as  liquidated  dam- 
ages, pursuant  to  the  Fair  Labor  Standards  Act  of 
1938  (29  U.  S.  C.  A.,  sections  201-219,  inclusive), 
hereinafter  referred  to  as  the  Act.  [32] 

2.  In  the  period  from  February  1,  1942,  to  March 
4,  1945,  plaintiffs  served  as  guards  at  the  shipyard 
operated  by  defendant  for  the  United  States  of 
America,  acting  by  and  through  the  United  States 
Maritime  Commission,  which  shipyard  was  located 
at  Swan  Island,  in  the  City  of  Portland,  State  of 
Oregon. 

That  the  plaintiffs  were  required  to  report  for 
roll  call  at  the  guardhouse  30  minutes  prior  to  re- 
lieving the  shift  on  duty;  that,  during  this  said  30 
minutes,  plaintiffs  were  required  to  stand  roll  call, 
inspection,  receive  assignments,  and  to  proceed  to 
their  posts  of  duty  which  were  varying  distances 
from  the  guardhouse;  that  the  said  guardhouse  was 
located  on  the  property  inside  the  gate  at  Swan 
Island;  that  the  plaintiffs  worked  30  minutes  per 
day  during  the  period  above  mentioned,  namely 
from  February  1,  1942,  to  March  4,  1945,  six  days 
a  week,  without  receiving  overtime  compensation; 
that  the  plaintiffs  were  not  only  required  to  report 
30  minutes  prior  to  the  time  on  the  premises  of  the 
employer  but  were  disciplined  for  failure  to  do  so. 

3.  The  hours  of  overtime  for  v/hich  plaintiffs 
seek  compensation  by  their  complaint  herein  relate 
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to  activities  which  were  preliminary  to  or  post- 
liminary  to  the  principal  activity  of  plaintiffs  as 
aforesaid,  namely,  guarding  said  shipyard;  and 
plaintifis  have  been  paid  in  full  for  all  services 
performed  by  them  in  the  performance  of  said 
principal  activity. 

4,  Neither  the  United  States  of  America,  the 
United  States  Maritime  Commission,  nor  defend- 
ant, agreed  or  contracted,  in  writing  or  otherwise, 
Avith  plaintiffs  or  any  of  them,  either  directly  or 
through  any  agent  or  collective  bargaining  repre- 
sentative of  them  or  any  of  them,  to  make  com- 
pensable the  time  spent  by  plaintiffs  or  any  of  them 
in  activities  preliminary  or  j)ostliminary  to  their 
principal  activity,  to  wit,  guarding  said  shipyard. 
The  only  contract,  written  or  otherwise,  between 
plaintiffs  or  any  of  them  and  defendant,  the  United 
States  of  America,  or  the  United  States  Maritime 
Commission  with  respect  to  emplo^Tnent  at  said  [33] 
shipyard  was  that  plaintiffs  and  each  of  them  would 
be  compensated  and  paid  for  the  time  spent  by 
them  in  actually  guarding  said  shipyard,  as  dis- 
tinguished from  an}^  preliminar}"  or  postliminary 
activities  in  connection  therewith.  Said  contract 
has  been  fully  performed  and  plaintiffs  and  each 
of  them  have  been  fully  paid  and  compensated  for 
the  time  spent  in  actually  guarding  said  shipyard; 
and,  in  fact,  none  of  the  plaintiffs  contend  or  assert 
that  such  contract  has  not  been  fully  performed. 

5.  During  the  period  referred  to  above  in  which 
plaintiffs  performed  services  as  guards  at  said  ship- 
yard, there  was  not  in  effect  there  any  practice, 
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custom  or  usage  under  \Yhich  guards  or  any  other 
employees  at  said  shipyard  were  compensated  or 
paid  for  time  spent  before  or  after  the  perform- 
ance of  their  principal  activities,  guarding  said 
shipyard.  Neither  the  United  States  of  America, 
the  United  States  Maritime  Commission,  nor  the 
defendant,  had  ever,  in  said  period,  compensated 
or  paid  guards  at  said  shipyard  for  reporting  time, 
time  spent  in  preparation  for  duty,  time  spent  in 
roll  call,  time  spent  in  assignments  to  post  or  re- 
ceipt of  iustructions,  time  spent  going  to  or  from 
posts  of  duty,  or  time  spent  checking  out.  The 
practice,  custom  and  usage  at  said  shipyard  in  said 
period  with  respect  to  computing  time  worked  by 
guards  was  to  allow^  for  and  count  only  the  time 
actually  spent  by  the  gTiards,  including  the  plain- 
tiffs, at  their  posts  of  duty  and  while  guarding  said 
shipyard. 

CONCLUSIONS  OF  LAW 

1.  That  the  Court  has  jurisdiction  of  the  parties. 

2.  There  was  no  express  provision  of  a  vv^ritten 
or  non-written  contract  in  effect,  at  the  time  plain- 
tiffs served  as  guards  at  said  ship3^ard,  between 
plamtiffs  or  their  agents  or  collective  bargaining 
representative  and  defendant  or  the  United  States 
of  America  or  the  United  States  Maritime  Commis- 
sion pursuant  to  which  the  preliminary  and  post- 
liminary  activities  referred  to  above  and  the  time 
spent  in  performing  the  same  were  [34]  compen- 
sable, either  with  respect  to  straight-time  (compen- 
sation, or  overtime  condensation. 
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3.  There  was  not  in  effect,  at  the  time  plaintiffs 
served  as  guards  as  hereinbefore  referred  to,  a 
custom  or  jDractice  at  said  shipyard  where  said 
services  were  performed,  covering  said  preliminary 
or  postliminary  activities,  and  not  inconsistent  with 
a  written  or  nonwritten  contract  in  effect  as  such 
time  between  plaintiffs  and  defendant,  the  United 
States  of  America  or  the  Maritime  Commission, 
under  which  said  preliminary  and  jDostliminary  ac- 
tivities were  compensable,  either  by  way  of  straight- 
time  or  overtime  compensation. 

4.  That  under  the  provisions  of  Section  2(d) 
of  the  Portal-to-Portal  Act  of  1947  this  Court  has 
no  jurisdiction  over  this  action,  for  the  reason  that 
it  is  an  action  to  enforce  liability  for  or  on  account 
of  the  failure  of  the  alleged  employer  of  plaintiffs 
to  pay  overtime  compensation  under  the  Fair  Labor 
Standards  Act  of  1938,  as  amended,  with  respect 
to  an  activity  which  was  not  compensable  under 
Section  2(a)  or  Section  2(b)  of  the  Portal-to- 
Portal  Act  of  1947. 

5.  The   case   should   be   dismissed   for   want   of 
jurisdiction. 

Dated  this  21st  day  of  January,  1948. 

CLAUDE  McCOLLOCH, 

Judge. 

[Endorsed] :  Filed  January  21,  1948.  [35] 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  3030 

C.  T.  POTTER, 

Plaintiff, 
vs. 

KAISER  COMPANY,  INC.,  a  corporation. 

Defendant. 

JUDGMENT   DISMISSING  ACTION   FOR 
WANT  OF  JURISDICTION 

This  action  came  on  for  trial  before  the  above 
entitled  Court,  Honorable  Claude  McColloch,  United 
States  District  Judge,  presiding,  on  the  25th  day 
of  June,  1947,  James  Landye,  Esq.  (of  Messrs. 
Green  and  Landye),  appearing  on  behalf  of  the 
plaintiffs  and  Richard  Devers,  Esq.  (of  Messrs. 
Hart,  Spencer,  McCulloch  and  Rockwood),  and 
Gordon  Johnson  (of  Messrs.  Thelen,  Marrin,  John- 
son &  Bridges),  appearing  on  behalf  of  the 
defendant. 

Evidence  both  oral  and  written  having  been  sub- 
mitted and  stipulations  made,  and  the  defendant 
having  moved  the  Court  to  dismiss  the  action  upon 
the  ground  that  on  the  facts  and  the  law  the  plain- 
tiffs have  shown  no  right  to  relief,  for  the  reason 
that  under  Section  2(a)  of  tlie  Portal-to-Portal 
Act  of  1947,  no  liability  exists  on  the  part  of  the 
defendant  to  the  plaintiffs,  or  any  of  them,  and  for 
the  further  reason  that  under  Section  2(d)  of  the 
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Portal-to-Portal  Act  of  1947,  the  Court  is  without 
jurisdiction  over  the  claims  involved  in  this  case, 
and  the  Court  being  advised: 

It  Is  Ordered  and  Adjudged  that  this  action,  and 
each  and  every  claim  involved  therein,  be  dismissed 
for  want  of  jurisdiction. 

Costs  to  neither  party. 

Dated  this  21st  day  of  January,  1948. 

CLAUDE  McCOLLOCH, 

Judge. 
Judgment  entered  in  docket  January  21,  1948. 

[Endorsed] :  Filed  January  21,  1948.  [36] 


In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  3030 

C.  T.  POTTER,  et  al., 

Plaintiffs, 
vs. 

KAISER  COMPANY,  INC.,  a  corporation. 

Defendant, 

THE  UNITED  STATES  OF  AMERICA, 

Intervenor. 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  j^laintiffs,  and 
each  of  them,  hereby  appeal  to  the  Circuit  Court  of 
Appeals,  Ninth  Circuit,  from  that  final  judgment. 
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and  from  the  whole  thereof,  entered  herein  on  Jan- 
uary 21,  1948,  under  which  the  Court  dismissed  said 
cause  for  lack  of  jurisdiction.  ; 

Dated:  this  13th  day  of  February,  1948. 

GREEN,  LANDYE  & 
PETERSON, 
/s/  JAMES  LANDYE, 

Attorneys  for  Plaintiffs. 

[Endorsed]:  Filed  February  16,  1948.   [37] 


Fidelity  and  Deposit  Company  of  Maryland, 
Baltimore 

4915674 
[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Whereas,  C.  T.  Potter,  et  al.,  plaintiffs  in  the 
above  entitled  action,  appeal  to  the  Circuit  Court 
of  Appeals  from  a  judgment  made  and  entered 
against  said  plaintiffs  on  January  21st,  1948, 

Now,  Therefore,  in  consideration  of  the  premises, 
and  of  such  appeal,  the  undersigned,  the  Fidelity 
and  Deposit  Company  of  Maryland,  a  corporation 
organized  and  existing  under  the  laws  of  the  State 
of  Maryland,  and  empowered  to  become  surety 
upon  bonds,  undertakings,  etc.,  does  hereby  under- 
take and  promise,  on  the  part  of  the  appellant,  that 
said  appellant  will  pay  all  costs  in  a  sum  not  ex- 
ceeding Two  Hundred  Fifty  and  No/lOOths  Dol- 
lars  ($250.00),  if  the  appeal  is  dismissed  or  the 
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judgment  affirmed,  or  of  such  costs  as  the  appellate 
court  may  award  if  the  judgment  is  modified. 
[Seal]  FIDELITY  AND  DEPOSIT 

COMPANY  OF  MARYLAND, 
By  CLARENCE  D.  PORTER, 
Attorney  in  Fact. 
Countersigned : 

CLARENCE  D.  PORTER, 
Resident  Agent. 

[Endorsed] :  Filed  Feb.  16,  1948.  [38] 
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S^rATEMENT  OF  POINTS  UPON  WHICH 
PLAINTIFFS-APPELLANT  INTEND  TO 
RELY  ON  APPEAL 

Come  now  the  plaintiffs-appellant  and  each  of 
them  herein,  and  make  this,  their  statement  of  points 
upon  which  they  intend  to  rely  on  appeal  of  this 
case  to  The  United  State  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit: 

1.  That  the  Portal-to-Portal  Act  of  1947  and 
each  provision  and  part  of  said  Act  has  no 
application  to  the  facts  in  this  case. 

2.  If  the  Portal-to-Portal  Act  has  application  to 
the  facts  in  this  case,  that  said  Act  is  uncon- 
stitutional ;  that  j)articularly  the  provisions  of 
Sections  2-A,  2-D,  9  and  11  of  said  Act  are 
unconstitutional  as  applied  to  these  plaintiffs- 
appellant  in  that  said  provisions  of  said  Act 
violate  the  Due  Process  Clause  of  the  Fifth 
Amendment  of  the  Constitution  of  the  United 
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States  and  violate  Article  III,  Sections  1  and 
2,  of  the  Constitution  of  the  United  States. 
Dated:  this  18th  day  of  March,  1948. 
GREEN,  LANDYE  & 
PETERSON, 
By  /s/  JAMES  LANDYE, 

Attorneys  for  Plaintiff- 
Appellant. 
Service  Accepted  3/18/48. 

E.  B.  TWINING, 
Asst.  U.  S.  Atty. 
Service  Accepted  3/18/48. 

RICHARD  DEVERS, 

Of  Attys.  for  Defendant. 
[Endorsed] :  Filed  March  18,  1948.  [39] 
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PLAINTIFFS-APPELLANTS '  DESIGNATION 
OF  RECORD  ON  APPEAL 
Come    now    plaintiffs-appellants    in    the    above 
entitled  case  and  designate  the  record  desired  on 
appeal,  as  follows : 

1.  Amended  complaint. 

2.  Amended  answer  to  amended   complaints 

3.  Reply. 

4.  Motion  of  U.  S.  to  intervene. 

5.  Order  of  intervention  of  U.  S. 

6.  Pleading  of  U.  S.  in  intervention. 

7.  Memorandum  of  decision. 

8.  Findings  of  fact  and  conclusions  of  law. 

9.  Judgment  of  dismissal. 

10.  Notice  of  appeal. 

11.  Appeal  bond. 
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12.  Entire  stenographic  transcript. 

13.  Exhibit  31,  photostat  copy. 

14.  Plaintiffs-appellants'  statement  of  points  on 
appeal. 

15.  Designation  of  record  on  appeal. 

16.  Docket  entries. 

Dated  this  17th  day  of  March,  1948. 
JIM  LANDYE, 
GREEN,  LANDYE  & 
PETERSON 

Attorneys  for  Plamtiffs- 
Apx^ellants. 
[Endorsed] :  Filed  March  18,  1948.  [40] 
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APPELLEE'S  DESIGNATION  OF  ADDITION- 
AL PORTIONS  OF  RECORD  ON  APPEAL 

The  appellee,  Kaiser  Company,  Inc.,  hereby  desig- 
nates the  following  additional  portions  of  the  record 
and  proceedings  in  this  case  to  be  contained  in  the 
in  the  Record  on  Appeal: 

1.  Summons. 

2.  Appellee's  designation  of  additional  portions 
of  Record  on  Appeal. 

GORDON  JOHNSON, 
THELEN,   MARRIN, 

JOHNSON  &  BRIDGES, 
RICHARD  DEVERS, 
HART,   SPENCER, 

McCULLOCH  &  ROCKWOOD, 
Attorneys  for  appellee 
Kaiser  Company,  Inc. 
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State  of  Oregon,  ■  '•  ! 

Coimty  of  Multnomah — ss. 

Due  service  of  the  within  Appellee's  Designation 
of  Additional  portions  of  Record  on  Appeal  is 
hereby  accepted  at  Portland,  Oregon,  this  26th  day 
of  March,  1948,  by  receiving  a  copy  thereof,  duly 
certified  to  as  such  by  Richard  Devers  of  attorneys 
for  Appellee. 

GREEN,  LANDYE  & 

PETERSON, 
JAMES  LANDYE, 

Attorney  for  Appellants. 

HENRY  L.  HESS, 

United  States  Attorney, 
of  Attorneys  for  Intervenor. 

[Endorsed] :  Filed  March  26,  1948.  [41] 

Service  of  the  foregoing  plaintiffs-appellants' 
designation  of  record  on  appeal  is  hereby  accepted 
this  18th  day  of  March,  1948. 

/s/  RICHARD  DEVERS, 
Of  Attorneys  for 
Defendants-Respondents. 

HENRY  L.  HESS, 

U.  S.  Attorney  for  the 
District  of  Oregon. 

By  /s/  EDWARD  B.  TWINING, 

Of  Attorneys  for  Intervenor. 
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[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
1946 

Jan.  17 — Filed  Complaint. 

Jan.  17 — Issued  summons — to  Marshal. 

Jan.  24 — Filed  summons  with  return. 

Feb.  14 — Filed  motion  for  additional  time  to  plead. 

Feb.  14 — Filed  and  entered  order  granting  addi- 
tional time  to  answer  or  otherwise  plead. 
Fee. 

Mar.  12 — Answer  of  Defendant. 

1947 

Feb.     4 — Filed  plaintiffs'  interrogatories. 

Feb.  14 — Filed  stipulation  for  order  extending 
time  to  answer  plaintiffs'  interrogatories 
to  March  19. 

Feb.  14 — Filed  and  entered  order  extending  time  to 
answer  plaintiffs'  interrogatories  to  March 
19,  McC. 

Mar.  15 — Entered  order  setting  for  pre-trial  on 
March  24,  1947  notified,  McC. 

Mar.  20 — Filed  stipulation  for  order  extending  to 
April  9,  1947,  to  answer  plaintiffs'  inter- 
rogatories. McC. 

Mar.  20 — Filed  and  entered  order  extending  to  April 
9,  1947,  to  answer  plaintiffs'  interroga- 
tories. McC. 

Mar.  24 — Entered  record  of  pre-trial  conference. 

Mar.  26 — Memorandum  following  pre-trial  filed  in 
Civ.  3008  which  see. 
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1947 
Apr.    3 — Filed  stipulation  for  order  to  file  amended 

complaint. 
Apr.    3 — Filed  and  entered  order  to  file  amended 

complaint.  McC. 
Apr.    3 — Filed  Amended  Complaint. 
Apr.    7 — Entered  order  setting  for  trial  on  issue  of 

liability  on  June  3,  1947  notified.  McC. 
Apr.    9 — Filed  Defendant's  objections  to  Plaintiffs' 

Interrogatories. 
Apr.    9 — Filed   stipulation   for   order   allowing   to 

May  1,  1947,  for  defendant  to  answer  or 

plead. 
Apr.    9 — Filed  and  entered  order  allowing  to  May  1, 

1947,  for  defendant  to  answer  or  plead. 

McC. 
Apr.  30 — Filed   stipulation  for   additional   time  to 

answer  or  plead. 
Apr.  30 — Filed  and  entered  order  allowing  defend- 
ant to  May  12  to  plead.  Driver. 
May  12 — Filed   stipulation   for   order   allowing   to 

May  22,  1947,  for  defendant  to  answer  or 

plead. 
May  12 — Filed  and  entered  order  allowing  to  May 

22,  1947,  for  defendant  to  answer  or  plead. 

McC. 
May  15 — Entered  order  resetting  for  trial  on  June 

12,  1947,  notified.  McC. 
May  22 — Filed  Answer  to  Amended  Complaint. 
June    6 — Entered  order  resetting  for  trial  on  June 

24,  1947.  McC. 
June  24 — Filed  stipulation  for  order  allowing  de- 
fendant to  file  amended  answer. 
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1947 

June  24 — Filed  and  entered  order  allowing  defend- 
ant to  file  amended  answer.  McC. 

June  24 — Filed  stipulation  for  order  allowing  plain- 
tiffs 10  days  to  file  reply. 

June  24 — Filed  and  entered  order  allowing  plaintiff 
10  days  to  file  reply.  McC. 

June  24 — Filed  amended  answer  to  amended  com- 
plaint. 

June  24 — Record  of  trial  before  court.  McC. 

June  25 — Record  of  trial  before  court.  McC. 

June  26 — Record  of  trial  before  court.  McC. 

June  26 — Filed  bundle  of  card  assignments. 

June  30 — Filed  trial  exhibits  1  to  31  inclusive  ex- 
cepting 3. 

July    3 — Filed  reply  to  the  amended  answer. 

July  21 — Mailed  Judge  McCulloch's  certificate  with 
copies  pleadings  to  Atty.  General. 

July  31 — Filed  14  additional  card  assignments. 

Aug.  19 — Filed  motion  of  U.  S.  Atty.  for  leave  to 
intervene,  and  for  order  to  file  pleading 
of  IT.  S.  in  intervention. 

Sept.  5 — (Filed  and  entered  order  consolidating 
Civ.  3269  Verberg  v.  Kaiser  Co.  and  that 
all  further  entries  be  made  in  this  Civ. 
3030  case).  McC. 

Sept.  8 — Entered  order  allowing  intervention  of 
United  States.  McC. 

Sept.  10 — Filed  order  allowing  intervention  of 
United  States.  McC. 

Sept.  10 — Filed  pleading  of  United  States  in  inter- 
vention. [43] 
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1947 

Nov.  10 — Filed  stipulation  foi'  amended  order  con- 
solidating causes  Civ.  3399  and  3030. 

Nov.  10 — Filed  motion  for  amended  order  consoli- 
dating causes  Civ.  3399  and  3030. 

Nov.  17 — Entered  order  resetting  for  hearing  on 
Nov.  18,  1947,  1:30  p.m.,  defendant's  Find- 
ings, Conclusions  and  Motion  to  Dismss. 
McC. 

Nov.  18 — Rev^ord  of  hearng  on  motion  to  amend 
Findings  of  Fact  and  Conclusions  of  Law 
and  settlement  of  same;  and  order  con- 
tinuing to  further  order. 

Dec.  26 — Filed  Transcrij^t  of  Proceedings  June 
24-26/1947. 

Dec.  26 — Filed    Copy    Transcript    of    Proceedings, 
June  24-26/1947. 
1948 

Jan.  2— Entered  order  setting  for  Jan.  12,  1948, 
2  p.m.,  for  settlement  of  Findings  and 
Conclusions — McC.  notices. 

Jan.  12 — Record  of  hearing  in  settlement  of  Find- 
ings— argued — reserved.  McC. 

Jan.  21 — Filed  memorandiun  of  decision.  McC. 

Jan.  21 — Filed  and  entered  Findgs  of  Fact  and 
Conclusions  of  Law.  McC. 

Jan.  21 — Filed  and  entered  Judgment  dismissing 
action  for  want  of  jurisdiction.  McC. 

Feb.  16 — Filed  notice  of  appeal  by  plaintiffs. 

Feb.  16 — Filed  bond  for  costs  on  appeal. 

Feb.  16 — Mailed  copies  notice  of  appeal  to  Henry 
L.  Hess,  and  Hart,  Spencer,  McC.  &  R. 
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1948 

Mar.  16 — Filed  stipulation  for  order  allowing  ap- 
pellant to  and  including  May  1,  1948,  to 
file  and  docket  appeal. 

Mar.  16 — Filed  and  entered  order  allowing  appel- 
lant to  and  including  May  1,  1948,  to  file 
and  docket  appeal.  McC. 

Mar.  18 — Filed  designation  of  record  on  appeal. 

Mar.  18 — Filed  statement  of  points  to  rely  on 
appeal. 

Mar.  26 — Filed  appellee 's  designation  of  additional 
portions  of  record  on  appeal. 

Mar,  31 — Filed  and  entered  order  to  forward  pho- 
tostatic copies  of  Exhibit  31  to  CCA. 
McC  [44] 

United  States  of  America, 
I>istrict  of  Oregon — ss. 

CEETIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD 

I,  Lov/ell  Mundorff,  Clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  do 
hereby  certify  that  the  foregoing  pages  numbered 
from  1  to  46  inclusive  constitute  the  transcript  of 
record  on  appeal  from  a  judgment  of  said  court  in 
a  cause  therein  numbered  Civil  3030,  in  which  C.  T. 
Potter  is  Plaintiff  and  Appellant,  and  Kaiser  Com- 
pany, Inc.,  a  corporation,  is  defendant  and  Ap- 
pellee; that  the  said  transcript  has  been  prepared 
by  me  in  accordance  with  the  designation  of  con- 
tents of  the  record  on  appeal  filed  by  the  appellant, 
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and  in  accordance  with  the  rules  of  this  court;  that 
I  have  compared  the  foregoing  transcript  with  the 
original  record  thereof  and  that  it  is  a  full,  true 
and  correct  transcript  of  the  record  and  ii^'oceed- 
ings  had  in  said  court  in  said  cause,  in  accordance 
with  the  said  designation  as  the  same  appears  of 
record  and  on  file  in  my  office  and  in  my  custody. 

I  further  certify  that  I  have  enclosed  under  sep- 
arate cover  a  duplicate  transcript  of  the  testimony 
of  June  24-26,  1947,  taken  and  filed  in  this  office  in 
this  cause,  together  with  photostat  copy  of  exhibit 
No.  31  filed  in  this  cause. 

I  further  certify  that  the  cost  of  comparing  and 
certifying  the  within  transcript  is  $32.00,  and  the 
cost  of  filing  notice  of  appeal  is  $5.00,  making  a 
total  of  $37.00,  and  that  the  same  has  been  paid  by 
the  said  appellant. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  31st  day  of  March,  1948. 

[Seal]  LOWELL  MUNDORFF, 

Clerk. 
By  /s/  F.  L.  BUCK, 

Chief  Deputy.  [46] 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Before:  Honorable  Claude  McColloch, 
Judge. 

Civil  No.  3030 
C.  T.  POTTER, 

Plaintiff, 

vs. 

KAISER  COMPANY,  INC.,  a  corporation, 

Defendant. 

Portland,  Oregon,  June  24,  1947 

Appearances : 

Mr.  James  Landj^e  (Green  &  Land3"e),  of  Attor- 
neys for  Plaintiff. 

Mr.  Richard  Devers  (Hart,  Spencer,  McCulloch 
&  Rockwood)  and  Mr.  Gordon  Johnson  (Thelen, 
Marrin,  Johnson  &  Bridges)  of  Attorneys  for 
Defendant. 

Mr.  Henry  L.  Hess,  United  States  Attorney. 

TRANSCRIPT  OF  PROCEEDINGS 

******* 

Plaintiff's  Testimony 

COLLYER  T.  POTTER 

one  of  the  plaintiffs  herein,  was  thereupon  produced 
as  a  witness  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Landye: 

Q.     Your  name  is  Colly er  T.  Potter*? 
A.    Yes. 
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Q.  You  are  a  plaintiff  in  this  case,  is  that 
correct  ?  A.     Yes. 

Q.     Where  do  you  live? 

A.     2945  North  Willamette  Boulevard. 

Q.     How  long  have  you  lived  there? 

A.  I  have  lived  at  that  particular  address  about 
six  years  now. 

Q.     Have  you  lived  in  Oregon  most  of  your  life? 

A.     Yes,  I  have. 

Q.  AVhen  did  you  first  go  to  work,  if  you  recall, 
for  the  Kaiser  Company,  Inc.,  at  Swan  Island,  if 
you  remember? 

A.     I  believe  it  was  May  5.  1942. 

Q.     What  was  your  job?        A.     Guard. 

Q.     As  a  guard?  A.     Yes. 

Q.  Then  when  did  you  leave  that  employment, 
Mr.  Potter? 

A.     I  think  it  was  March,  1945,  I  believe  [128*] 

Q.     March  of  1945?  A.     Yes. 

Q.  What  was  your  rank,  whatever  you  want  to 
call  it,  when  you  first  went  to  work  there? 

A.  Well,  I  suppose  it  would  be  comparable  to 
a  private  in  the  Army. 

Q.  You  were  just  an  ordinary  guard,  is  that 
correct  ? 

A.     Yes,  that  is  right,  just  an  ordinary  guard. 

Q.     Then,  later  on,  were  you  promoted? 

A.     Sergeant. 

Q.  Then,  later  on,  you  became  a  lieutenant,  is 
that  correct?  A.     That  is  right. 

*  Page  numbering  appearing  at  top  of  page  of  Reporter's  certified 
Transcript  of  Record 
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Q.  In  this  case,  to  make  the  record  clear,  you 
are  not  claiming  any  overtime  compensation  from 
the  time  you  were  a  lieutenant,  is  that  correct? 

A.     That  is  right. 

Q.  That  is  the  time  you  were  second  in  com- 
mand? A.     That  is  right. 

Q.  Down  at  the  Swan  Island  Yard,  where  is  the 
guardhouse,  the  place  that  they  assemble,  where  the 
guards  assemble? 

A.  I  would  say  it  is  down  about  a  half  mile  from 
the  entrance  to  the  yard  on  what  we  call  the  out- 
fitting basin.  It  w^ould  be  on  the  east  side  of  Swan 
Island  proper. 

Q.  Tell  the  Court,  what  time  did  you  report  for 
work  ? 

Mr.  Johnson:  Just  a  minute.  I  want  to  object 
to  that  on  [129]  the  ground  it  calls  for  an  opinion. 

Mr.  Landye:     I  withdraw  the  question. 

Q.  Tell  us  in  just  a  few  of  your  own  words  what 
you  w^ould  do,  what  time  you  would  get  there,  when 
you  went  on  shift  and  so  forth? 

A.     What  time? 

Q.  Yes.  What  time  and  just  exactly  what  you 
would  do? 

A.     From  the  time  we  arrived  at  the  guardhouse  ? 

Q.     Yes.   What  would  you  do? 

A.  We  were  required  to  put  on  our  uniforms 
and  get  ready  for  roll  call. 

Q.     What  time  would  roll  call  be  ? 

A.  Usually  a  half  hour  before  we  went  on  duty. 
We  had  to  be  there  a  half  hour  before  we  went  on 
dutv. 
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Q.    What  did  you  do  at  roll  call  ? 

A.  Well,  we  had  inspection  and  reading  of  or- 
ders and  assignment  of  the  men  to  the  various  posts 
in  the  yard,  and  instructions  to  the  guards. 

Q.     Instructions  to  the  guards'? 

A.     That  is  right. 

Q.     How  long  would  that  take? 

A.  I  would  say  it  would  probably  average  about 
ten  minutes. 

Q.     About  ten  minutes  ?  A.     Yes. 

Q.     Then,  what  happened  after  that? 

A.  After  that,  the  men  were  to  march  to  various 
posts  in  the  [130]  yard. 

Q.  When  you  say  "march,"  did  you  walk  or  go 
down  in  formation? 

A.     No,  we  walked,  very  definitely  walked  there. 

Q.  Did  you  march?  Go  in  military  formation, 
in  squads  or  whatever  you  call  it? 

A.     That  is  right. 

Q.     Then  what  happened?  • 

A.  Then  the  men  would  be  assigned  to  various 
posts  in  the  yard. 

Q.  You  arrived  at  your  posts,  then,  a  half  hour 
later,  is  that  correct?  A  half  hour  from  the  time 
you  first  had  your  roll  call? 

A.  Well,  yes,  it  would  dejtend  on  the  distance 
it  is  from  the  guardhouse.  It  might  approximate  a 
half  hour. 

The  Court:  Maybe  he  meant  he  had  to  be  there 
a  half  hour  before  roll  call.  A  half  hour  before 
what?  He  has  not  made  that  clear.  He  said  he  was 
required  to  be  there  a  half  hour  before  what? 
"Rpfore  what? 
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Q.  (By  Mr.  Landye)  :  You  say  were  were  re- 
quired to  be  there  a  half  hour — you  were  required 
to  be  there  for  roll  call  a  half  hour  before 

The  Court:  No.  He  said  he  was  required  to  be 
there  a  half  hour  before  what? 

A.     Before  roll  call. 

The  Court:     Take  your  time. 

Q.  (By  Mr.  Landye)  :  Let  us  go  back  a  minute. 
Let  us  take  a  shift.  Suppose  you  had  to  actually 
start  guarding  a  particular  ship  at  4:30,  we  will 
say,  in  the  afternoon.  A.     Yes. 

Q.  What  time  did  you  have  to  be  in  the  guard- 
house for  roll  call? 

Mr.  Johnson:  Just  a  minute.  I  want  to  object 
to  that  question  on  the  ground  that  there  is  no 
question  of  a  hypothesis  involved  at  all.  Let  us 
find  out  what  shift  this  witness  was  working  on 
and  when  he  came  and  then  we  will  know  what  the 
facts  are. 

Mr.  landye:     All  right. 

Q.     What  time,  for  instance,  did  your  shift  start? 

A.  Well,  for  instance,  if  we  were  required  to 
go  on  duty  at  4:30 


Q.     Yes.  A.     we  would  be 

Mr.  Johnson:  Just  a  minute.  I  want  to  object 
to  this  on  the  ground  it  is  not  responsive.  He  is  not 
being  asked  a  hypothetical  question  but  a  factual 
question. 

The  Cop-i't:     Go  ahead. 
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Q.     (By  Mr.  Laiidye)  :     Go  ahead. 

A.  Our  hours  were  different.  Assuming  we  had 
to  go  on  duty  at  4:30,  well 

The  Court:     We  just  want  to  get  the  facts. 

A.     we  were   required  to   be   there   at   4:00 

o  'clock. 

The  Court:  What  would  the  name  of  that  shift 
be,  beginning  at  4:30?  [132] 

Q.  (By  Mr.  Landye)  :  Would  that  be  the  swing 
shift  f  A.     That  would  be  the  swing  shift. 

The  Court :  Assuming  that  the  swing  shift  began 
at  4 :30,  what  time  would  you  have  to  be  at  the  guard- 
house ?  A.     4 :00  0  'clock. 

Q.  (By  Mr.  Landye)  :  Then,  at  4:00  o'clock  is 
when  they  started  the  roll  call,  is  that  correct '? 

A.     That  is  right. 

Q.  Would  it  be  between  4 :00  and  4 :30  you  were 
talking  about  that  you  would  have  roll  call,  inspec- 
tion, assignment  to  shifts  and  march  to  your  posts,  is 
that  correct !  A.     That  is  right. 

Q.     That  would  take  up  the  half  hour? 

A.     Yes. 

Q.  That  guardhouse,  where  you  have  to  have  roll 
call,  is  that  located  on  the  Kaiser  premises  ? 

A.     Yes. 

Q.     At  Swan  Island  ?  A.     Yes. 

Q.  You  were  a  lieutenant  of  the  guards,  is  that 
correct?  A.     Yes. 

Q.  I  want  to  ask  you,  Mr.  Potter,  if  you  have 
ever  discharged  a  man  for  not  reporting  a  half  hour 
before  he  actually  had  to  be  at  his  post,  or  recom- 
m^ended  his  discharge? 
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A.  Well,  yes.  What  we  lieutenants  did  there 
was,  usually  speakino:,  [133]  to  refer  it  to  the  chief. 
As  a  general  rule,  he  supported  our  decision  and  if 
we  recommended  a  man  be  discharged  for  some  dere- 
liction in  duty  or  failure  to  report,  for  instance,  he 
would  usually  sustain  it  and  he  was  discharged. 

Q.  Where  you  have  so  recommended  as  a  lieuten- 
ant, was  a  single  man  discharged  for  not  being  there 
at  4:00  o'clock 

A.     Very  definitely,  yes. 

Q.     for  roll  call? 

A.     That  is  right. 

Q.  In  connection  with  that,  was  there  a  series  of 
instructions  that  were  sent  out  and  given  to  the  vari- 
ous guards,  while  you  were  working  down  there '? 

A.     That  is  right. 

Mr.  Landye :  May  I  have  this  folder  marked  for 
identification  ? 

(Folder  containing  instructions  to  guards 
thereupon  marked  Plaintiff's  Identification 
No.  31.) 

Q.  Showing  you  Plaintiff's  Identification  31,  I 
will  ask  you  what  that  is,  sir? 

The  Court:  Tell  me  what  it  is.  You  know  v/hat 
it  is. 

A.     We  got  numerous 

The  Court :     You  just  tell  me. 

Mr.  Landye:  Contained  in  Plaintiff's  Identifica- 
tion No.  31  are  numerous  bulletins,  one  of  which  is 
issued  by  Mr.  Utley,  Chief  of  the  Guards,  dated 
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March  11,  1945,  sent  to  three  lieutenants  and  vari- 
ous sergeants,  giving  certain  instructions  concerning 
guards'  behavior. 

Beginning  on  the  next  page  is  Part  1  of  General 
Instructions,  and  that  continues  for  quite  a  number 
of  pages,  and  the  point  particularly  I  wish  to  draw 
the  Court's  attention  to  is  that  language  under  4, 
"Deportment,"  which  states:  "All  members  should 
be  prepared  to  stand  roll  call  thirty  minutes  prior 
to  relieving  the  shift  on  duty.  They  shall  report  at 
Guard  Headquarters  before  going  on  duty  and  at 
the  expiration  of  their  tour  of  duty.  Each  member 
will  see  that  a  complete  and  detailed  report  is  sub- 
mitted as  to  all  activities  occurring  during  that 
period." 

They  were  required  by  this  rule  to  be  there  thirty 
minutes  early  for  roll  call  before  they  actually  took 
up  their  posts. 

The  Court :  What  did  they  do  at  the  end  of  the 
shift? 

Mr.  Landye:  Then,  at  the  end  of  the  shifts,  it 
says  here  that  they  were  to  sit  down  and  make  out 
various  reports  as  to  all  activities.  The  time  that 
we  are  talking  about,  that  is  in  controversy  here,  is 
this  half  hour's  time 

The  Court:     Before? 

Mr.  Landye:     Yes,  a  half  hour  before. 

The  Court:  You  do  not  have — you  do  not  think 
you  have  any  claim  at  the  end  of  the  shift? 

Mr.  Landye:  I  think  perhaps  there  is  a  claim, 
but  we  are  limiting  the  showing  to  merely  for  thirty 
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minutes  before  actually  [135]  going-  to  work,  or  to 
the  thirty  minutes  for  roll  call.  They  were  required 
to  be  there  or  be  fired. 

Q.  There  is  also  attached  to  that  a  letter  or 
bulletin,  later  on  in  this  file,  dated  March  24,  1944, 
in  which  Captain  Utley  again  sends  out  certain  in- 
structions and  he  says,  on  page  4 :  "  Beginning  next 
Monday,  if  I  see  a  man  in  roll  call  without  his  Sam 
Brown  belt  (those  that  have  them)  ;  without  full 
uniform,  or  who  is  not  cleanly  shaven,  I  am  going 
to  send  that  man  home  to  clean  up  or  to  put  on  the 
rest  of  his  uniform.  There  will  be  frequent  inspec- 
tions at  roll  call.  They  will  not  be  announced." 
Then  he  tells  of  the  various  things  he  is  going  to 
come  down  to  do. 

The  Court:  That  all  seems  proper  enough,  what 
you  have  read  there. 

Mr.  Landye:  If  we  are  paid  for  it,  it  is  proper 
enough.  It  is  this  half  hour  we  are  talking  about  and 
objecting  to. 

The  Court:  Do  you  want  to  develop  the  facts 
about  the  uniforms  a  little?  Whom  did  they  be- 
long to? 

Q.  (By  Mr.  Landye) :  Who  owned  the  uni- 
form? 

A.  The  uniforms  belonged  to  the  Kaiser 
Company. 

Q.  Were  they  kept  there  or  were  they  kept  by 
the  individual? 

A.  Some  wore  them  home,  and  I  believe  most  of 
them  left  them  there  at  the  guardhouse  in  lockers 
that  they  provided  for  that  purpose. 
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Q.  Let  me  ask  you  this  question :  At  4 :00  o'clock, 
when  you  [136]  reported  for  roll  call,  were  you  re- 
quired to  be  in  uniform  at  that  time  ?  A.     Yes. 

Q.  If  there  was  any  changing  from  civilian  to 
your  guard  clothes,  that  was  done  prior  to  4:00 
o'clock?  A.     That  is  right. 

Mr.  Landye :  At  this  time,  your  Honor,  I  would 
like  to  offer  Exhibit  No.  31,  for  identification,  in 
evidence. 

Mr.  Johnson :  Do  I  understand  that  this  testi- 
mony is  being  offered  at  this  time  in  connection 
with  the  inquiry  as  to  whether  or  not  the  claims 
here  in^'olved  are  subject  to  the  Portal-to-Portal 
Act  of  1947? 

Mr.  Landye:  Yes,  and  it  also  goes  in  for  several 
reasons,  not  only  jurisdiction,  the  jurisdictional 
question,  but  also  the  question  that  they  were  actu- 
ally required  to  be  there. 

Mr.  Johnson :  I  might  say  this,  your  Honor :  My 
only  point  is  that  I  understood  from  the  notices  that 
we  had  with  respect  to  this  particular  proceeding 
that  the  matter  was  set  for  trial  on  the  coverage 
issue  and  then  that  it  developed  yesterday,  by  reason 
of  the  Portal-to-Portal  Act,  the  Court  felt  that  some 
inquiry  should  be  made  into  the  jurisdictional 
question. 

I  take  it,  in  view  of  the  fact  that  the  case  was  set 
for  trial  on  the  coverage  issue,  we  are  not  trying  now 
the  merits  and  details  of  the  claims,  but  this  is  of- 
fered at  this  time  on  the  jurisdictional  point,  is  that 
right?  [137] 
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Mr.  Lanclye:  Yes,  and  for  any  other  purpose 
that  might  come  in  later. 

Mr.  Johnson :  I  am  not  clear  on  that  point.  I 
did  not  want  to  go  into  a  trial  on  the  merits  at  this 
time.   It  was  my  understanding 

Mr.  Landye:  I  understood  what  the  Court 
wanted  was  more  information;  that,  as  our  case 
would  be  somewhat  different  than  I  think  a  Portal- 
to-Portal  case  would  be,  the  Court  wanted  before  it, 
some  place  in  these  proceedings,  information  as  to 
what  these  men  actually  did,  what  their  claim  is. 

The  Court :     We  are  trying  the  whole  case. 

Mr.  Johnson :  If  your  Honor  please,  my  under- 
standing of  the  notice  sent  out  by  the  Clerk's  office 
was  that  the  Potter  case  was  set  for  trial  on  the 
coverage  issue. 

The  Court:     Liability. 

Mr.  Johnson:  I  thought  it  was  with  respect  to 
the  Adams  case  that  the  notice  on  liability  came  out. 
In  fact,  if  I  remember  correctly,  the  memorandum 
issued  ])y  your  Honor,  following  the  pre-trial  of 
March  26th,  1947,  concludes  "The?^  cases  will  pro- 
ceed to  trial  on  the  issue  of  coverage."  That  is  the 
way  my  copy  reads.   I  think  that  is  correct. 

My  point  is,  that  was  the  issue  that  I  understood 
we  were  going  to  try  at  this  time,  except  as  to  the 
additional  issue  which  arose  yesterday  that,  since 
Mr.  Landye  claims  that  these  cases  are  not  covered 
by  the  Portal-to-Portal  Act,  he  would  make  [138] 
some  showing  today  on  the  jurisdictional  issue  so 
that  your  Honor  could  determine  whether  or  not 
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you  could  go  to  the  coverage  issue,  as  far  as  the 
merits  of  the  claims  are  concerned.   I,  therefore,  am 
not  prepared.   I  do  not  have  the  witnesses  available. 

The  Court:  By  ''merits,"  you  mean  a  factual 
statement  like  you  have  just  been  making? 

Mr.  Johnson:     Yes. 

The  Court:  That  they  had  to  be  there  at  a  cer- 
tain time,  and  something  about  these  clothes 

Mr.  Johnson :  Yes.  I  v^^ould  want  to  call  a  wit- 
ness to  rebut  this  testimony  when  we  get  to  that 
point,  but  my  understanding  now  is  we  are  acting 
on  the  jurisdictional  problem  and,  therefore,  the 
burden  is  on  the  plaintiff. 

The  Court:  Let  me  put  it  this  way:  I  think  I 
understand  you.  I  won't  force  any  issue  that  you 
are  not  prepared  on  for  final  determination.  This 
case  may  end  short  of  it. 

Mr.  Johnson:     That  is  my  point. 

Mr.  Landye:  I  move  to  have  Identification  No. 
31  received  in  evidence.    Do  you  object  to  it? 

Mr.  Johnson:  Yes.  I  will  place  a  general  objec- 
tion on  the  groimd  that  it  is  incompetent,  irrelevant 
and  immaterial ;  that  no  proper  foundation  has  been 
laid  for  the  introduction  of  the  document. 

Mr.  Landye :  If  necessary,  I  can  put  one  of  your 
men  on  the  [139]  stand  to  lay  the  foundation  for  it 
or  I  can  put  the  actual  man  on  the  stand  who  got 
it  out,  if  that  is  what  you  want,  and  prove,  if  you 
want  me  to  do  that,  that  this  bulletin  was  issued  to 
all  guards.   You  have  got  a  copy  of  it. 
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Mr.  Johnson:  I  just  got  one  about  fifteen  min- 
utes ago.  As  a  matter  of  fact,  I  will  admit  that  it 
was  issued  but  whether  it  was  issued  to  all  guards 
or  not  I  don't  know. 

Mr.  Landye:     Let  me  ask  the  witness  a  question. 

Q.     Referring  to  Plaintiff's  Identification  No.  31, 
and  particularly  referring  to  the  part  entitled  '' Gen- 
eral Instructions,"  was  that  issued  and  given  to  all 
of  the  various  guards  that  went  to  work  there  ? 
.    A.     Yes. 

Q.     At  Swan  Island  ?  A.     Yes. 

Mr.  .Johnson:  Wait  a  minute.  I  am  going  to  ob- 
ject to  that  on  the  ground  that  no  proper  foundation 
has  been  laid  to  show  that  this  witness  would  have 
any  knowledge  with  respect  to  all  guards. 

The  Court:     Was  it  issued  to  him? 

Q.     (By  Mr.  Landye) :     Was  it  issued  to  you  ? 

A.     Yes,  it  was. 

Q.     You  were  a  lieutenant,  weren't  you? 

A.     Yes. 

Q.  Was  it  issued  to  everybody  under  your  direct 
command  ?  A.     Yes. 

Mr.  Johnson:  Just  a  minute.  I  object  to  that  on 
the  ground  that  no  proper  fomidation  has  been  laid. 

The  Court :  Was  it  issued  to  him  when  he  was  a 
guard  ? 

Q.  (By  Mr.  Landye)  :  Was  it  issued  to  you 
when  you  were  a  guard  ?  A.     Yes. 

Q.     Who  is  Mr.  Austin  E.  Utley? 

A.     Chief  of  Guards. 
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Mr.  Landye:  I  will  show  yon,  Mr.  Johnson,  the 
other  portions  of  this  exhibit.  Here  is  Mr.  Utley's 
signature.  I  will  ask  }^ou  wliether  you  admit  it  was 
sent  out  to  all  the  people  indicated  there? 

Mr.  Johnson:  Yes.  I  will  agree  that  this  docu- 
ment indicates  that  it  w^as  issued  by  Captain  Utley 
to  certain  persons  to  whom  it  is  addressed.  I  refer 
to  the  memorandum  of  March  11,  1944,  and  the 
memorandum  of  March  24,  1944. 

Mr.  Landye :  And  the  same  thing  with  reference 
to  General  Instructions'? 

Mr.  Johnson :  Yes.  I  Avill  admit,  also,  that  Cap- 
tain Utley  was  the  Chief  of  the  Guards  at  the  Swan 
Island  Yard  on  the  date  shown  on  these  two  docu- 
ments, namely  March  11,  1944,  and  March  24,  1944. 

Mr.  Landye:  I  think  that  is  all.  I  wdll  move  to 
admit  it  in  evidence. 

Mr.  Johnson:  I  wdsh  to  object  to  its  admission, 
generally,  [141]  with  respect  to  any  persons  other 
than  those  to  whom  it  is  addressed  with  the  excep- 
tion of  the  one  he  testified  to.  I  believe  one  of  these 
documents  was  given  to  him  when  he  came  to  work. 

Mr.  Landye:     That  Avas  the  general  instructions. 

Mr.  Johnson:     Yes. 

Mr.  Landye:     Correct. 

The   Court:     Admitted. 

(Pamphlet  containing  Instructions  to 
Guards,  etc.,  thereupon  received  in  evidence 
and  marked  Plaintiff's  Exhibit  No.  31.) 
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******* 

I  have  noticed  a  great  deal  of  laxity  or  mis- 
understanding on  the  part  of  some  of  the  guards. 
It  seems  that  they  do  not  realize  that  they  are  on 
duty  any  time  they  are  around  the  yard.  Regard- 
less of  whether  it  is  their  day  off;  whether  coming 
off  sliif t  or  going  on  shift.  They  should  be  instructed 
that  at  the  scene  of  any  disorder  or  disturbance  such 
as  occured  at  the  cafeteria  like  last  night  and  other 
times  in  the  past.  It  is  any  officer's  duty  to  assist 
those  on  duty  at  such  a  time.  Please  see  that  your 
men  are  instructed  accordingly  and  those  who  fail 
to   comply  with  this   instruction,   have   them  turn 

their  equipment  in  at  once. 

******* 

Part  I.     General  Instructions. 

1.     General  Outline  of  Department 
*     *     * 

Guards  should  always  remember  that  in  the  exe- 
cution of  their  duties,  they  act  not  for  themselves, 
but  for  the  Company.     *     *     * 

3.  Reasons  for  Dismissal. 

1.    Drinking  before  coming  on  duty  or  while  on 

duty,  being  under  the  influence  of  liquor  while  on 

duty  in  uniform  at  any  time. 

******* 

4.  Deportment. 

All  members  should  be  prepared  to  stand  roll  call 
thirty  minutes  prior  to  relieving  the  shift  on  duty. 
They  shall  report  at  Guard  Headquarters  before 
going  on  duty  and  at  the  expiration  of  their  tour 
of  duty.   Each  member  will  see  that  a  complete  and 
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detailed  report  is  submitted  as  to  all  activities  oc- 

curing  during  that  period. 

******* 

Lieutenants'  Duties. 

The  Lieutenant  shall  have,  in  the  absence  of  the 
Chief  Guard,  supervision  over  all  members  of  the 
guard  and  shall  see  that  such  guards  are  detailed 
to  their  respective  beats,  and  that  such  beats  are 
properly  patrolled.  In  the  absence  of  the  Chief  of 
Guards,  the  Lieutenants  w^ill  be  responsible  for  the 
efficient  conduct  of  the  unit.  The  Lieutenant  will 
inspect  the  members  of  the  unit  prior  to  going  on 
duty  and  inspect  the  unit  at  frequent  intervals 
during  his  tour  of  duty,  rendering  a  written  report 
of  his  activities  at  the  conclusion  of  his  tour  of 
duty.  He  will  cause  his  patrol  to  assemble  in  time 
for  roll  call  before  each  shift  change,  making  neces- 
sary reports  of  all  absentees  and  shall  conduct  him- 
self in  accordance  with  all  rules  and   regidations 

pertaining  to  the  Guard  Department. 

******* 

General :  It  is  quite  noticeable  that  we  have  some 
members  in  our  department  who  seem  to  be  inter- 
ested only  in  pay  days  or  getting  time.  They  report 
for  roll  call;  they  are  assigned  to  their  posts,  and 

then  just  idle  the  time  away  until  the  final  whistle. 
*     *     * 

Beginning  next  Monday,  if  I  see  a  man  in  roll 
call  without  his  Sam  Brown  belt  (those  that  have 
them)  ;  without  full  uniform,  or  who  is  not  cleanly 
shaven,  I  am  going  to  send  that  man  home  to  clean 
up  or  to  ])ut  on  the  rest  of  his  uniform.  There  will 
be  frequent  inspections  at  r-oll  call.  They  will  not 
be  announced.     *     *     * 
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Q.  (By  Mr.  Landye) :  Referring  now  to  the 
time  before  you  were  a  lieutenant,  what  did  you  do 
or,  tell  us  specifically,  when  you  were  doing  this 
guarding,  did  you  guard  ships  or  facilities  or  w^hat 
did  you  do  when  you  were  guarding?  What  was 
youi'  job,  your  particular  job? 

A.     Well,  when  you  act  as  an  ordinary  guard? 

Q.     Yes. 

A.  Well,  being  posted  on  some  particular  spot, 
it  was  your  business  to  look  out  for  fires  and  sabo- 
tage and  various  things  that  might  happen  there 
that  would  be  detrimental  to  the  carrying  on  of  the 
work  % 

Q.  Do  the  Instructions  to  the  Guards  which  were 
issued  to  everybody  generally,  or  in  more  detail, 
rather,  enumerate  the  types  of  work  you  were  to  do  ? 

A.     Yes.  [142] 

Mr.  Johnson:  I  believe  I  want  to  object  to  that 
as  a  conclusion.    He  is  well  able  to  state  what  he  did. 

The  Court:     The  answer  may  stand. 

Q.  (By  Mr.  Landye)  :  I  am  not  quite  clear 
about  this  guardhouse.    How  large  a  room  was  that  ? 

A.  I  really  don't  know  what  the  actual  dimen- 
sions was  in  feet,  but  I  would  say  it  would  l)e  about, 
over-all,  about  30  by  30. 

Q.  How  many  guards  would  they  put  in  the 
place  at  one  time  % 

A.  Well,  they  couldn't  get  them  all  in  there  in 
the  squad  room  at  one  time.  On  my  jDarticular  shift 
we  had  at  one  time  117  men,  and  we  could  not  get 
all  these  men  in  the  squad  room — that  is  where  we 
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called  the  roll — so  some  of  them  were  lined  up  on 
the  outside.     There  just  wasn't  room  enough  for 
them  all  to  get  into  the  squad  room. 

Q.  Now,  when  you  were  a  lieutenant  and  the 
men  had  lined  up  for  roll  call A.     Yes. 

Q.     at  4:00  o'clock,  or  a  half  hour  before  you 

went  to  your  regular  posts,  did  you  give  them  orders 
at  that  time  or  did  the  captain  give  orders  at  that 
time  to  the  men  ? 

A.  Well,  presumably  a  lieutenant  was  respon- 
sihle  for  the  activities  on  that  particular  shift,  and 
it  was  his  business  to  issue  orders,  of  course,  under 
general  instruction  of  the  Chief. 

Q.  Let  us  take  it  the  other  way  around.  When 
you  were  a  guard,  before  you  were  a  lieutenant, — 
better  take  it  the  other  way  [143]  around — between 
4 :00  and  4 :30,  before  you  actually  got  to  your  post, 
were  you  given  orders  by  the  various  people  over 
you,  before  you  actually  went  on  post,  between  4:00 
and  4:30? 

A.  No,  I  wouldn't  say  that  I  was  given  orders 
at  that  particular  time. 

Q.     You  had  roll  call? 

A.  Had  roll  call  and  then  after  roll  call  orders 
were  given. 

Q.  That  is  what  I  mean.  That  would  be  between 
4:00  and  4:30?  A.     That  is  right,  yes. 

Q.  What  did  they  do?  When  you  say  they  had 
inspection,  did  they  actually  have  inspection? 

A.  We  tried  to  see  to  it  if  their  uniforms  were 
clean  and  that  they  were  properly  cleaned  up  gen- 


74  C.  T.  Potter,  et  al  vs. 

(Testimony  of  Collyer  T.  Potter.) 

erally,  not  come  down  with  a  crop  of  whiskers — to 

see  that  they  were  j^resentable. 

Q.  The  senior  of&cer  or  lieutenant  or  sergeant 
would  be  inspecting?  A.     That  is  right. 

Q.     Would  he  line  you  up? 

A.     Yes,  line  up.    You  line  up  for  roll  call. 

Q.  Then  what  did  the  officer  do?  Did  he  call 
out  your  names  ?  A.     Call  out  the  names,  yes. 

Q.     Find  out  if  you  were  present  ? 

A.     That  is  right. 

Q.  Then,  would  he  go  down  the  line  and  look 
over  the  uniforms  ? 

A.  He  might  not  have  done  that  all  the  time. 
He  could  probably  [144]  give  them  all  a  going-over 
without  taking  each  individual  man.  If  they  were 
not  presentable,  it  would  show  up,  some  way  or 
other  if  he  got  on  his  toes.  It  was  a  pretty  hard 
matter,  when  they  were  as  thick  as  they  were  in 
that  squad  room,  to  go  around  among  them  and  see 
just  exactly  how  they  were  dressed. 

Q.  It  was  at  that  point,  between  4:00  and  4:30, 
when  assignments  were  made  to  various  posts'? 

A.     That  is  right. 

Q.     Who  made  those  assignments? 

A.  The  sergeant,  under  direction  of  the  lieu- 
tenant. 

Q.  What  did  he  do?  Tell  the  various  people  to 
go  to  various  posts?  A.     That  is  right. 

Q.     Then,  what  happened  after  that  ? 

A.  Well,  they  would  do  whatever  they  were  in- 
structed to  do  on  that  particular  post.     Each  post 
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did  not  just  exactly  have  the  same  set  of  orders. 

There  were  different  things  to  be  done. 

Q.  All  the  time  you  really  are  claiming  for — 
that  is  before  you  became  a  lieutenant  —  you  per- 
formed all  that  work  right  in  the  main  shipyard, 
is  that  correct? 

A.  Before  I  became  a  lieutenant?  Yes,  that  is 
right. 

Q.     That  was  all  in  the  main  shipyard? 

A.     That  is  right. 

Q.     Aromid  the  ships?  A.     Yes.  [345] 

The  Court:  What  was  the  distance  from  the 
guardhouse  ? 

Q.  (By  Mr.  Landye) :  What  would  be  the  dis- 
tance from  the  guard  house  to  the  various  posts 
that  the  men  had  to  go  to  ? 

A.  Well,  there  was  one  post  immediately  outside 
of  the  guardhouse.  All  around  down  to  the  out- 
fitting basin,  clear  around  the  yard. 

The  Court:     A  mile? 

A.     Yes,  I  would  say  a  mile  all  the  way  aroimd. 

Q.  (By  Mr.  Landye)  :  In  other  words,  the  posts 
would  vary  from  a  hmidred  feet  or  so  to  a  mile? 

A.     A  mile  might  be  stretching  it  a  little  bit. 

The  Court :     Out  in  the  weather  ?    It  was  outside  ? 

A.     Oh,  yes,  all  outside. 

Q.  (By  Mr.  Landye) :  If  you  would  come  in  at 
4:00  o'clock,  you  would  get  off,  I  suppose,  at  12:00. 
After  you  completed  your  shift,  how  long  would  it 
take  to  make  out  these  reports? 

A.     Well,  I  would  say  on  an  average 
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Mr.  Johnson:  I  want  to  object  to  that  question 
on  the  ground  it  is  incompetent,  irrelevant  and  im- 
material. Mr.  Landye  has  stated  that  the  clahns 
are  confined  to  a  half  hour  before  the  shift. 

Mr.  Landye:  That  is  right.  Is  this  Mr.  Potter's 
record  ?  We  did  not  go  into  it,  but  I  would  like  the 
record  to  show  that  he  went  to  work  there  May  2, 
1942,  at  a  rate  of  87  cents  an  hour;  and  then  on 
8/9 [146] 

Mr.  Joluison:     August  9th. 

Mr.  Landye :  August  9,  1942,  he  was  raised  to 
$1.03  an  hour.    On  January  3,  1943,  $1.10  an  hour. 

Mr.  Johnson :     As  guard  sergeant. 

Mr.  Landye:  Then,  on  February  28,  1943,  he 
became  a  guard  lieutenant  at  so  much  a  week,  I 
think  it  was,  and  his  claim  cuts  off  there. 

Mr.  Jolmson :  His  claim  runs  from  May  2,  1942, 
to  February  28,  1943,  when  he  became  a  lieutenant  ? 

Mr.  Landye :     That  is  correct.    That  is  all. 

Cross-Examination 
By  Mr.  Johnson: 

Q.  In  the  period,  Mr.  Potter,  from  May  2.  1942, 
to  February  28,  1943,  while  you  worked  as  a  guard 
or  a  guard  sergeant  on  an  hourly  basis,  how  often 
were  you  paid  your  wages  by  the  defendant  Kaiser 
Company,  Inc.?  A.     Once  a  week. 

Q.  You  were  paid  regularly  Aveek  by  week,  is 
that  correct?  A.     That  is  right. 

Q.  I  take  it,  then,  in  this  period  of  some  eight 
or  ten  months — some  nine  or  ten  months — vou  re- 


Kaiser  Go,,  Inc.,  et  al.  77 

(Testimony  of  Collyer  T.  Potter.) 

ceived  a  pay  check  regularly,  week  after  week,  from 

the  defendant,  is  that  right  ?  A.     That  is  right. 

Q.  You  accepted  and  cashed  each  of  those  checks 
and  received  the  money  represented  thereby'?  [147] 

A.     Yes. 

Q.  During  that  period,  May  2,  1942,  to  Febru- 
ary 28,  1943,  you  worked  on  an  hourly  wage  rate, 
didn't  you?  A.     That  is  right. 

Q.  And  you  knew,  did  you  not,  that  in  computing 
the  amount  due  you  in  these  weekly  checks  you  were 
getting,  you  were  being  paid  for  eight  hours  a  day? 

A.     That  is  right. 

Q.  You  knew,  did  you  not,  that  if  you  worked 
a  work  w^eek  of  six  8-hour  shifts  that  you  would 
be  paid  at  the  hourly  rate  applicable  to  your  case 
for  forty  hours  at  straight  time  and  for  eight  hours 
at  time  and  a  half,  is  that  right? 

A.     That  is  right. 

Q.  You  knew  during  this  period,  did  you  not, 
that  Kaiser  Company,  Inc.,  was  not  including  in 
the  time  it  was  paying  you  for  this  half  hour  you 
have  told  us  about  that  you  were  required  to  report 
in  advance  ?  A.     Yes. 

Q.  In  advance  of  your  arrival  at  your  post  of 
duty? 

Mr.  Landye :  Object  to  the  question,  your  Honor. 
It  is  immaterial  whether  he  did  know  it  or  whether 
he  did  not  know  it.  There  isn't  any  such  a  thing 
as  accord  and  satisfaction  in  a  wage  and  hour  case. 
Even  if  he  did  know  it,  it  didn't  iTiake  any  differ- 
ence. It  didn't  make  any  diifei'ence  whether  he 
knew  it  or  whether  he  didn't.  [148] 
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Mr.  Johnson:  If  your  Honor  please,  I  am  not 
directing  my  line  of  inquiry  to  that  point  at  all.  My 
line  of  inquiry  is  directed  to  the  question  as  to 
whether  or  not  the  amount  now  being  sued  for  here 
was  in  full  payment  within  the  meaning  of  the 
Portal-to-Portal  Act.  The  question  as  to  what  the 
plaintiff  knew  about  it  is  highly  material,  your 
Honor,  in  deciding  the  question  of  jurisdiction 
under  the  Portal-to-Portal  Act. 

Mr.  Landye :  I  claim  the  Portal-to-Portal  Act  is 
unconstitutional. 

Mr.  Joluison:  I  assmne  we  will  get  to  that  in 
due  time,  but  we  can  only  go  one  step  at  a  time. 

Mr.  Landye :     It  is  your  step,  not  mine. 

Q.  (By  Mr,  Johnson)  :  You  knew  when  you 
received  these  weekly  pay  checks  that  Kaiser  Com- 
pany, Inc.,  was  not  including  in  the  time  basis  on 
which  it  paid  you  the  amount  due  the  half  hour 
period  that  you  say  you  were  required  to  report  to 
the  guardhouse  in  advance  of  your  going  on  your 
post  duty,  isn't  that  right?  A.     That  is  right. 

Q.  When  did  you  first  make  demand  on  Kaiser 
Company,  Inc.,  that  it  pay  you  for  that  half  hour 
that  you  say  you  spent  at  the  guardhouse  before 
you  went  to  your  post  of  duty? 

A,  I  don't  remember  what  the  dates  are  there; 
the  time  we  instituted  this  lawsuit,  whatever  date 
that  is. 

Mr.  Landye :  I  think  it  is  the  first  part  of  Jan- 
uary, 1946. 
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Q.  (By  Mr.  Johnson) :  If  I  were  to  tell  you, 
Mr.  Potter,  that  this  [149]  lawsuit  that  we  are  now 
tryino-  was  instituted  by  the  filing  of  a  r-orn plaint 
with  the  Clerk  of  this  Court  on  January  17,  1946 j 
would  you  say  that  is  the  first  date  on  which  yoti 
made  demand  on  Kaiser  Company,  Inc.,  for  this 
amount?  A.     I  would  say  that  is  about  correct. 

Q.  As  a  matter  of  fact,  it  was  considerably  after 
March  4,  1945,  the  date  on  which  your  employment 
at  the  Swan  Island  Yard  ceased,  isn't  that  right? 

A.     That  is  right. 

Mr.  Landye:  Can't  we  agree  that,  long  prior  to 
the  filing  of  the  suit,  in  a  conversation  between  your 
office  and  my  office  concerning  this  case,  you  were 
informed  Mr.  Potter  complained  to  me  some  months 
before  that?  And  can't  we  agree  we  did  not  file 
the  suit  for  three  or  four  months  after  our  con- 
versation ? 

Mr.  Johnson :     Let  us  put  it  this  way 

Mr.  Landye:     I  mean,  to  be  fair  with  the  witness. 

Mr.  Johnson:  The  discussion  between  you  and 
me  did  not  commence  until  some  three  or  four 
months  before  the  suit  was  filed. 

Mr.  Landye:     That  is  true. 

Mr.  Johnson:  Which  would  be  some  time 
previous. 

Mr.  Landye :     Oh,  yes. 

Q.  (By  Mr.  Johnson)  :  As  I  understand  the 
amended  complaint  in  this  case,  you  are  the  assignee 
of  all  of  the  plaintiffs  named  on  Exhibit  A  of  the 
amended  complaint,  is  that  right?  [150] 

A.     That  is  right. 
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Q.  Wlien  did  you  start  taking  assignments  from 
the  plaintiffs  in  this  case  I 

A.  I  really  don't  remember  the  exact  date.  It 
was  some  time  about  the  time  we  started  the  suit 
there. 

Q.  Then  it  was  some  time  after  you.r  employment 
at  the  yard  ceased,  wasn't  it?  A.     Oh,  yes. 

Q,  Isn't  it  a  fact,  Mr.  Potter,  that  you  started 
activities — let  me  put  it  this  way:  Isn't  it  a  fact 
that  you  first  got  the  idea  that  you  were  entitled 
to  be  paid  for  this  half  hour  a  day  reporting  time 
when  you  heard,  some  time  after  your  employment 
ceased  on  March  4,  1945,  that  a  court  somewhere 
had  decided  that  under  the  Fair  Labor  Standards 
Act  this  reporting  time  had  to  be  included  in  the 
computation  of  work  time  ? 

A,  Well,  there  were  rumblings  of  that  even  be- 
fore I  left  there  in  the  guard  department,  but  I 
never  paid  no  particular  attention  to  it  until  some 
time  after  I  had  left  and  a  great  number  of  the 
guards  asked  me  what  I  knew  about  it. 

Q.  Fix  that  time,  if  you  will,  please,  when  you 
first  heard  these  rumblings  that  you  were  entitled 
to  be  paid  for  this  reporting  time  ? 

A.    Well,  I  should  say 

Q.  With  respect  to  the  date  on  which  your  serv- 
ices terminated,  March  4,  1945?  [151] 

A.  I  would  say  at  some  time  along  iii  December, 
1944. 

Q.     December  of  1944?  A.     Yes. 
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Q.  Is  it  not  a  fact  that  about  that  time  you  heard, 
somewhere  along  the  line,  that  a  court  down  in  Los 
Angeles  had  determined  the  guards  employed  by 
the  Consolidated  Steel  Company  of  Los  Angeles 
were  entitled  to  pay  for  their  reporting  time? 

A.     No,  it  is  not.    I  never  heard  that. 

Q.     Did  you  ever  hear  of  that  case  ? 

A.     Never  heard  of  it. 

Q.     What  did  you  hear  about  this  matter? 

Mr.  Landeye:  Just  a  minute.  What  difference 
does  it  make  where  he  heard  it  ?  He  heard  it  some- 
where along  the  line,  apparently,  but  what  differ- 
ence does  it  make  how  he  heard  about  it?  Not 
that  we  have  any  particular  objection,  but  why  pro- 
long this  case  ? 

Mr.  Johnson :  I  submit,  your  Honor,  if  Mr.  Lan- 
dye  claims  that  this  is  one  of  the  cases  which  is  not 
covered  by  the  Portal-to-Portal  Act,  I  am  entitled 
to  go  into  the  question,  in  the  light  of  the  findings 
and  the  policy  set  out  in  Section  1  of  the  Portal- 
to-Portal  Act  with  respect  to  windfall  payments  and 
an  industry  bemg  liable  for  payments  which  em- 
ployees theretofore  had  not  expected  to  receive.  I 
think  I  am  entitled  to  develop  the  facts  to  show 
that  this  case  falls  identically  and  explicitedly 
within  the  findings  of  Congress,  as  a  result  of  which 
they  passed  this  [152]  Act. 

Mr.  Landye :  What  difference  does  it  make  ?  The 
rumblings  started  in  Kaiser  Company  along  about 
March  3rd,  I  believe,  or  the  first  part  of  1945,  some- 
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where  during  that  time,  that  the  Kaiser  Company 
people  got  a  report  or  heard  rumblings  about  re- 
porting time. 

Mr.   Johnson:     That  is  not  his   testimony.     He 
says 


Mr.  Landye :     You  are  the  one  who  started  it. 

Mr.  Johnson:  He  said  he  heard  about  in  De- 
cember, 1944. 

The  Court:  We  won't  be  able  to  finish  tonight. 
I  would  like  you  to  be  here  at  9:30  in  the  morning. 
(Adjournment  at  4:55  o'clock  p.m.)  [153] 

Court  reconvened  at  9:30  o'clock  A.M., 
Jmie  26, 1947 

COLLYER  T.  POTTER 
plaintiff,   having  been  previously  duly  sworn,  re- 
sumed the  stand  and  further"  testified  as  follows : 

Cross-Examination 
(Continued) 
By  Mr.  Johnson: 

Q.  Mr.  Potter,  when  you  entered  the  employ  of 
Kaiser  Company,  Inc.,  at  its  Swan  Island  Yard,  as 
a  guard,  on  May  2,  1942,  did  you  sign  a  contract,  a 
written  contract  of  employment?  A.     No. 

Q.  When  you  entered  the  employ  of  Kaiser 
Company,  Inc.,  as  a  guard  on  May  2,  1942,  did  any 
representative  of  the  defendant  tell  you  that  you 
would  be  paid  for  the  time  that  you  spent  in  re- 
porting prior  to  going  on  your  shift  ?  A.     No. 
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Q.  As  a  matter  of  fact,  no  representative  of  the 
defendant  ever  told  you  that,  isn't  that  correct? 

A.     That  is  right. 

Q.  And  it  is  true,  is  it  not,  that  at  no  time  dur- 
ing your  period  of  employment  from  May  2,  1942, 
through  Februar>%  1943,  did  you  ever  have  a  written 
contract  of  employment?  A.     No. 

Q.  It  is  true,  is  it  not,  that,  as  far  as  you  know, 
from  May  2,  1942,  to  March  1,  1945,  Kaiser  Com- 
pany, Inc.,  never  paid  any  [154]  guard  employed 
by  it  for  the  time  required  to  report  in  advance  of 
going  to  post  of  duty?  A.     That  is  right. 

Mr.  Landye:  What  is  that  last  date,  March  1, 
1945? 

Mr.  Johnson :     Yes. 

Q.  In  other  words,  no  such  payment  was  ever 
made  ?  A.     No. 

Q.  I  take  it,  then,  so  far  as  you  are  aware,  in 
the  period  from  May  2,  1942,  to  March  1,  1945,  there 
was  never  in  effect  at  the  Swan  Island  Yard  of 
Kaiser  Company,  Inc.,  any  custom  or  practice  under 
which  this  reporting  time  was  paid  for? 

A.     Not  that  I  know  of,  no.     I  don't  believe  so. 

Q.  So  far  as  you  are  aware,  you  had  no  written 
or  non-written  contract  with  Kaiser  Comjoany,  Inc., 
under  the  terms  of  which  such  time  was  to  be  con- 
sidered in  computing  wages  ?  A.     That  is  right. 

Q.     You  had  no  such  contract? 

A.     I  had  no  such  contract. 

Q.  As  I  miderstand  it,  Mr.  Potter,  you  are  the 
assignee  of  all  of  the  guards  who  are  suing  for  back 
wages  in  this  case?  A.    Yes,  sir. 
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Q.  It  is  correct,  is  it  not,  that  you  did  not  start 
obtaining  those  assignments  of  claims  until  after 
your  employmnt  terminated  on  March  4,  1945. 

A.     That  is  right.  [155] 

Q.  About  when  did  you  start  obtaining  the 
assignment  % 

Mr.  Landye:  Objected  to,  whether  he  went 
around — well,  why  don't  you  tell  him  how  you  hap- 
pened to  obtain  them? 

Q.  (By  Mr.  Johnson)  :  How  did  it  happen  you 
started  obtaining  assignments  of  claims  for  addi- 
tional compensation  under  the  Fair  Labor  Stand- 
ards Act  against  Kaiser  Company,  Inc.,  Swan 
Island  Yard? 

A.  A  number  of  men  came  to  my  office  and  asked 
me  what  I  knew  about  this,  about  this  claim  for 
overtime. 

Q.     Yes. 

A.  And,  as  a  matter  of  fact,  I  didn't  know  veiy 
much  about  it.  I  didn't  pay  very  much  attention 
to  that  but  so  many  kept  coming  in  that  I  investi- 
gated and  found  that  it  was  a  legitimate  claim  under 
the  Fair  Lab(U'  Standards  Act. 

Q.  Now,  you  say  you  investigated.  Tell  us  what 
you  did. 

A.  I  went  to  the  Bureau  and  got  a  copy  of  the 
law. 

Q.     Pardon  me? 

A.  I  w^ent  to  the  Bureau  of  the — the  Fair  Labor 
Standards  Act  Bureau. 
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Q.  You  mean  the  Wage  and  Hour  Division  of 
the  Department  of  Labor?  A.     That  is  right. 

Q.     Whom  did  you  see  there  ? 

A.  I  don't  remember  his  name.  I  saw  the  man 
in  charge  there.    I  don't  remember  his  name.  [156] 

Q.  Did  he  tell  you  that  in  his  opinion,  because 
of  certain  decisions  of  the  courts  he  thought  you 
had  a  claim  against  the  defendant  ?  A.     He  did. 

Q.  Did  he  ask  you  whether  or  not  you  had  ever 
made  a  demand  on  the  company  to  pay  you  the 
wages,  while  you  were  workmg  for  it  ?  A. .   Xo. 

Q.  Did  he  ask  you  whether  the  company  had 
ever  agreed  to  pay  you  such  wages  *?  A.     Xo. 

Q.  He  just  told  you  he  thought  you  had  a  claim, 
is  that  right?  A.     That  is  right. 

Q.     About  when  did  that  happen,  Mr.  Potter? 

A.  Well,  I  would  say  that  was  three  or  four 
months  after  the  termination  of  my  emjiloyment. 

Q.     That  would  be  aromid  June  or  July,  1945. 

A.     I  should  say  around  there. 

Q.  Wliat  did  you  do  after  you  got  this  advice 
from  this  Government  official  that  he  thought  you 
had  a  claim? 

A.  I  talked  with  tlie  men  as  they  came  m,  for 
some  little  time,  about  it,  and  they  importuned  me 
to  take  some  action  for  them. 

Q.  You  told  them  of  this  conversation  you  had 
with  this  Government  official? 

A.  That  is  right.  I  told  them  of  this  conversa- 
tion I  had,  so  then  I  began  to  take  their  nauu  s  ami 
addresses  and  I  contacted  [157]  the  fii'm  of  Green 
&  Landye  to  represent  us. 
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Q.  I  take  it  at  that  time  you  decided  you  would 
all  get  together  and  file  a  lawsuit  % 

A.     That  is  right. 

Q.  And  see  if  you  would  get  the  money,  is  that 
right?  A.     That  is  right. 

Q.  Did  you  know  the  various  persons  who  are 
named  as  j^laintiffs  with  you  in  this  case  while  you 
were  working  as  a  sergeant — withdraw  that — as  a 
lieutenant  at  the  Swan  Island  Yard  % 

A.     Yes,  I  know  personally  nearly  all  of  them. 

Q. .  I  take  it  you  never  told  any  of  them  that  the 
company  would  pay  them  for  this  reporting  time — 
I  mean,  while  you  were  working  as  a  lieutenant  for 
that  company,  you  never  told  any  of  these  plaintiffs 
that  they  would  be  paid  for  reporting  time,  did  you  ? 

A.     No,  I  didn't. 

Q.  As  far  as  you  know,  they  were  never  paid 
for  that  time,  were  they?  A.     That  is  right. 

Mr.  Landye :  Why  go  over  that  ?  That  is  why  we 
are  suing  here.  We  agree  we  were  not  paid  for  that 
half  hour.  That  is  why  we  are  here  in  this  court  now. 

Mr.  Johnson:  I  am  simply  trying  to  establish 
facts  with  reference  to  the  jurisdictional  question. 
I  take  it,  Mr.  Landye,  that  there  is  no  claim  by  the 
plaintiffs  that  at  any  time  during  [158]  their  em- 
ployment at  the  Swan  Island  Yard  of  Kaiser 
Company,  Inc.,  was  there  in  effect  a  written  or  non- 
written  contract,  imder  the  terms  or  express  pro- 
visions of  which  reporting  time  was  compensable? 

Mr.  Landye:  I  will  put  it  this  way:  That  ap- 
proximately  to   March    3,    1945,    these    men    were 
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required  to  report  for  work,  according-  to  tlieiv  in- 
structions, a  half  hour  before  they  actually  went 
to  their  posts,  for  roll  call,  inspection,  and  that  type 
of  thing ;  and  that,  if  they  did  not  show  up,  as  was 
testified  to  on  the  stand,  for  that  half  hour  they 
were  discharged,  if  they  did  not  get  there  a  half 
hour  earlier;  and  that  after,  roughly,  March  3,.  1945, 
Kaiser  Company,  Inc.,  then  eliminated  the  roll  call 
and  eliminated  the  half  hour  and  so  they,  at  that 
time,  only  appeared  at  4:30  at  their  posts. 

We  will  stipulate  that  none  of  the  men  have  ever 
been  paid  for  that  half  hour  and  that  is  the  reason 
we  are  in  court  now.  Certainly  we  do  not  claim 
we  were  paid  for  it.    We  wouldn  't  be  here  otherwise. 

The  Court:  He  wanted  to  know  if  you  had  a 
written  or  unwritten  contract. 

Mr.  Landye :  I  want  to  ask  the  witness  one  ques- 
tion. Maybe  I  can  straighten  it  out  in  my  own  mind. 

Q.     There  was  no  union  down  there,  was  there? 

A.     No. 

Q.     The  guards  were  not  organized'?  [159] 

A.     The  guards  were  not  organized. 

Mr.  Landye:  No.  We  will  say  that  there  was 
no  written  contract  or  oral  contract  that  I  can  prove, 
at  least,  that  this  half  hour  was  to  be  compensated 
for. 

Mr.  Johnson:  I  take  it,  too,  from  your  state- 
ment, since  you  say  none  of  them  were  paid  at  any 
time,  that  there  was  no  custom  or  practice  at  the 
Swan  Island  Yard  under  which  the  time  was 
compensable  ? 
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Mr.  Landye :  Unless  I  can  take  custom  and  prac- 
tice retroactively.  After  March  3,  1945,  they  dis- 
continued the  practice. 

Mr.  Johnson:  If  they  did  not  have  any  report- 
ing time,  they  could  not  have  paid  for  it  then? 

Mr.  Landye:  No.  I  do  not  want  to  clutter  up 
the  record  with  things  I  can't  prove.  That  is  the 
fact,  though. 

Mr.  Johnson:  That  is  all  of  the  examination  I 
have  of  this  witness  at  this  time,  your  Honor.  If 
we  go  to  the  merits,  I  would  like  to  reserve  the  right 
to  recall  him  for  further  examination. 

Redirect  Examination 
By  Mr.  Landye : 

Q.  Just  to  clear  up  one  thing :  You  have  never 
been  paid  for  this  half  hour  time  that  you  reported 
for  roll  call  and  until  you  actually  got  to  your  post  ? 

A.     Never. 

Q.  How  much  time  did  you  spend  altogether, 
from  the  tune  you  [160]  were  at  your  actual  post 
until  you  were  relieved  again  ?  Was  that  eight 
hours?  A.     Eight  hours. 

Q.  So,  including  this  half  hour,  then,  it  would 
be  eight  and  a  half  hours,  is  that  correct  % 

A.     Yes,  at  least  eight  and  a  half  hours. 

Q.     At  least  eight  and  a  half  hours? 

A.     Yes. 

Q.  Then  you  worked  six  days  a  week,  is  that 
correct  ?  A.     Yes. 
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Q.  Were  you  paid  overtime  for  that  sixth  day, 
do  you  remember  ? 

A.  Yes,  I  think  we  had  some  overtime  arrange- 
ment after  forty  hours. 

Mr.  Landye :     I  guess  that  is  all. 

Recross-Examination 
By  Mr.  Johnson : 

Q.  Just  one  question,  Mr.  Potter:  In  other 
words,  in  your  employment  as  a  guard  at  the  Swan 
Island  Yard,  you  were  paid  time  and  a  half  for 
hours  in  excess  of  forty  per  week,  as  those  hours 
were  computed  and  recorded  by  the  defendant. 
Kaiser  Company,  Inc.,  isn't  that  correct? 

A.     That  is  right. 

Q.  Your  claim  here  is  tliat,  in  computing  those 
hours  and  determining  the  time  in  each  Vv'eek  that 
you  worked,  they  did  not  include  this  reporting 
time,  isn't  that  correct?  [161] 

A.     That  is  right. 

Mr.  Johnson:     That  is  all. 
(Witness  excused.) 

Mr.  Landye :  I  think  I  can  enter  into  a  stipula- 
tion with  Mr.  Johnson  that  the  other  plaintiffs,  Mr. 
Farrell,  Mr.  Kolmer,  Mr.  Curveon  and  Mr.  Cozad, 
if  called  as  witnesses  in  this  case,  would  testify  the 
same  as  Mr.  Potter  did,  to  the  same  state  of  facts, 
and  would  have  answered  the  questions  on  cross- 
examination,  in  so  far  as  they  were  pertinent  to 
their  particular  matter,  in  the  same  manner,  and 


90  C.  T.  Potter,  et  al.  vs. 

that  would  include,  also,  I  understand,  Mr.  Johnson, 
Exhibit  31,  that  they  were  given  a  copy  of  the  Gen- 
eral Instructions. 

Mr.  Johnson:  For  the  purpose  of  tliis  issue  of 
jurisdiction  under  the  Portal-to-Portal  Act,  I  am 
willing  to  enter  into  that  stipulation. 

Mr.  Landye:  And,  just  for  the  purjDose  of  the 
record,  just  to  complete  it,  I  can  stipulate  with  you 
that  Mr.  John  Farrell  went  to  work  February  13, 
1943,  at  a  rate  of  95  cents  a  hour,  and  that  on  March 
21,  1943,  he  was  raised  to  $1.03,  and  that  on  10/3— 
that  would  be  October  3,  1943 — he  was  raised  to 
$1.05,  and  that  on  March  3,  1944,  he  was  raised  to 
$1.15.  I  don't  understand  this.  It  shows  "Guard" 
but  seems  to  have  dropped  down  to  $1.05. 

Mr.  Johnson :     That  applies  to  the  preceding  line. 

Mr.  Landye :  Yes.  Then,  September  17,  1945,  he 
went  to  $1.05. 

Mr.  Johnson:  March  4,  1946,  he  was  raised  to 
$1.23.  That  is  this  year;  1946,  rather.  I  think  he 
is  still  working  for  them. 

Mr.  Landye:  Wait  a  minute.  He  is  down  there 
working  today.    That  is  why  he  is  not  in  court. 

The  Court:  Mr.  Whitaker  has  a  suggestion  to 
make  to  you,  Mr.  Landye. 

Mr.  Landye :  The  man  is  still  working.  Kolmer 
went  to  work  May  7,  1942,  at  87  cents  an  hour ;  June 
15,  1942,  95  cents  an  hour;  January  3,  1943,  $1.03 
an  hour;  April  4,  1943,  $1.10;  October  3,  1943,  $1.20; 
terminated  August  31,  1945. 
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Charles  Cozad  went  to  work  June  6,  1942,  at 
87  cents  an  hour ;  January  3,  1943,  $1.03 ;  February 
4,  $1.10;  October  4,  1943,  $1.20;  March  4,  1946, 
guard  sergeant,  $1.38;  and  left  on  March  7,  1946. 

James  Curveon  went  to  work  on  July  3,  1942,  at 
a  rate  of  $1.01;  July  4,  1942 — strike  that  out. 

The  first  employment  he  had  was  not  as  a  guard. 
It  was  as  an  oiler  for  one  day,  July  4,  1942.  Feb- 
ruary 21,  1943,  he  started  as  a  guard,  95  cents; 
February  21,  1943,  $1.03;  October  3,  1943,  he  was 
getting  $1.05,  and  left  his  employment  on  9/16 — 
that  would  be  September  16,  1945. 

Mr.  Johnson:     Those  dates  and  rates  are  correct. 

Mr.  Landye :     That  is  all,  your  Honor. 

Mr.  Johnson:  I  have  nothing  to  offer  on  this 
particular  aspect  of  the  case  in  the  light  of  the 
testimony  of  Mr.  Potter  and  the  stipulation  with 
respect  to  the  testimony  of  the  other  witnesses.  If 
that  concludes  the  plaintiff's  showing  on  jurisdic- 
tion under  the  Portal-to-Portal  Act,  I  would  like  to 
be  heard  on  the  issues. 

Mr.  Landye:     Yes. 

The  Court:  I  suggest,  to  point  the  matter  up,  I 
will  now  entertain  a  motion  to  dismiss  for  want  of 
jurisdiction  under  the  Portal-to-Portal  Act  of  1947. 
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DEFENDANT'S    MOTION    FOR    DISMISSAL 

Mr.  Johnson:  If  your  Honor  please,  at  this 
time,  in  view  of  the  showing  adduced  by  the  plain- 
tiffs, with  respect  to  the  nature  of  the  clamis  here 
involved,  and  in  the  light  of  the  provisions  of  the 
recent  enactment  of  Congress  known  as  the  Portal- 
to-Portal  Act  of  1947,  I  wish  at  this  time  to  move 
to  dismiss  the  pending  action  now  before  the  Court 
on  the  grounds  (1)  that,  under  the  provisions  of 
Section  2(a)  of  the  Portal-to-Portal  Act,  no  show- 
ing has  been  made  warranting  the  imposition  of 
liability  against  the  defendant  under  the  terms  of 
the  Fair  Labor  Standards  Act,  as  amended  by  the 
Portal-to-Portal  Act;  and  (2)  on  the  ground  that, 
imder  the  provisions  of  Section  2(d)  of  the  Portal- 
to-Portal  Act,  the  Court  has  been  deprived  of  [164] 
jurisdiction  over  this  action,  for  the  reason  that  the 
testimony  of  the  plainti:^s  establishes  that  the  case 
does  not  fall  within  the  two  situations  mentioned  in 
Section  2(a),  subdivision  (1)  and  (2),  under  which 
liability  for  claims  existing  prior  to  May  14,  1947, 
the  effective  date  of  the  Portal-to-Portal  Act  re- 
main, and  the  jurisdiction  of  the  Court  to  enforce 
such  claim  remains. 

On  these  grounds  I  move  that  the  matter  be  dis- 
missed and  that  no  further  proceedings  be  had  by 
this  Court,  for  the  reason  that  the  Court,  under  the 
recent  enactment  of  Congress,  is  without  jurisdic- 
tion over  the  proceedings.  [165] 
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The  Court:  Tinkering  with  jurisdiction  to  ac- 
complish a  substantive  purpose  is  a  very  dangerous 
thing,  and  some  day  the  lawyers  of  this  coimtry 
will  wake  up  to  that  danger  and  will  throw  tl^eir 
weight  against  it.  The  people  who  conceived  the 
idea  and  turned  it  loose  on  the  American  people 
have  no  reason  to  be  proud  of  their  creation,  in  my 
opinion.     This  has  been  going  on  for  some  time. 

In  addition  to  the  Acts  previously  referred  to, 
now  [185]  we  have  got  the  Renegotiation  Acts 
where  it  is  provided  that  a  man  can  be  sued  but 
cannot  defend.  Somebody,  sometime,  is  going  to 
condemn  that  idea  that  courts  can  be  used  to  hit 
somebody  whose  hands  are  tied  in  advance  and  lie 
cannot  defend.  The  same  idea  was  in  the  OPA 
legislation  and  elsewhere. 

But,  regardless  of  how  I  feel  about  it,  it  is  my 
duty  to  follow  authority,  and  authority  in  this 
country  has  upheld  prior  legislation  where  the  same 
principle  is  involved  and,  therefore,  compels  me 
to  sustain  the  motion  to  dismiss,  and  tl:at  will  be 
the  order,  with  exception  to  the  plaintiffs. 

Mr.  Landye :  May  I  ask  the  Court  that  the  actual 
signing  of  the  order  be  held  up  until  my  reply 
gets  in? 

The  Court:     That  is  understood.  [186] 
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[Title  of  District  Court  and  Cause.] 

REPORTER'S  CERTIFICATE 
I,  Ira  Gr.  Holcomb,  a  Court  Reporter  of  the  above- 
entitled  Court,  duly  appointed  and  qualified,  do 
hereby  certify  that  on  the  24th,  25th  and  26th  days 
of  June,  A.  D.  1947,  I  reported  in  shorthand  certain 
proceedings  had  in  the  above-entitled  cause,  that  I 
subsequently  caused  my  said  shorthand  notes  to  be 
reduced  to  typewriting,  and  that  the  foregoing 
transcript,  pages  numbered  1  to  186,  both  inclusive, 
constitutes  a  full,  true  and  accurate  transcript  of 
said  proceedings,  so  taken  by  me  in  shorthand  on 
said  dates  as  aforesaid,  and  of  the  whole  thereof. 

Dated  this  15th  day  of  December,  A.  D.  1947. 

/s/  IRA  G.  HOLCOMB, 
Coiu't  Reporter. 


[Endorsed]:  No.  11889.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  C.  T. 
Potter,  et  al.,  aj^pellants,  vs.  Kaiser  Company,  Inc., 
a  corporation,  and  United  States  of  America, 
appellees.  Transcript  of  Record  Upon  Appeal  from 
the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Filed  April  2,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  Circuit  Court  of  Appeals  of  the  United  States 
for  the  Ninth  Circuit 

No.  11889 

C.  T.  POTTER,  et  al., 

Plaintiffs, 

vs. 

KAISER  COMPANY,  INC.,  a  corporation, 

Defendant, 

THE  UNITED  STATES  OP  AMERICA, 

Intervenor. 

STATEMENT  OF  POINTS  UPON  WHICH 
PLAINTIFFS  -  APPELLANT  INTEND  TO 
RELY  ON  APPEAL 

Now  come  the  plaintiffs-appellant  and  each  of 
them  and  hereby  adopt  the  statement  of  points  upon 
which  the  plaintiffs-appellant  intend  to  rely  on 
appeal  that  was  filed  in  the  District  Court  of  the 
United  States  for  the  District  of  Oregon  as  the 
points  upon  which  they  intend  to  rely  for  appeal 
in  this  Circuit  Court  of  Appeals  of  the  United 
States. 

Dated  this  5th  day  of  April,  1948. 

GREEN,  LAND  YE  & 
PETERSON, 
By  /s/  JAMES  LANDYE, 

Attorneys  for  Plaintiffs- 
Appellant. 


96  C.  T.  Potter,  et  al.  vs. 

Due  service  of  the  within  Statement  of  Points  is 
hereby  accepted  in  Multnomah  County,  Oregon,  this 
5th  day  of  April,  1948,  by  receiving  a  copy  thereof 
duly  certified  as  such  by  James  Landye  of  attorneys 
for  plaintiff. 

/s/  RICHARD  DEVERS, 

Of  Attorneys  for  Defendant, 
UNITED  STATES  OF 
AMERICA, 

By  /s/  EDWARD  B.  TWINING, 

Assistant  U.  S.  Attorney. 

[Endorsed] :     Filed  AprH  7,  1948. 
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This  is  a  civil  action  by  employees  to  collect  mipaid 
overtime  compensation  pursuant  to  the  Fair  Labor 
Standards  Act  of  1938,  (52  Stat.  1060 ;  29  U.S.C.A.,  sec. 
201)  all  as  alleged  by  the  amended  complaint  herein. 
(Tr.  4)  The  Court  below  had  jurisdiction  under  Section 


16  (b)  of  that  Act  and  under  Section  24  (8)  of  the  Ju- 
dicial Code.  (28  U.S.C.A.,  sec.  41  (8)  ).  The  case  was  dis- 
missed for  want  of  jurisdiction  in  reliance  upon  the 
Portal-to-Portal  Act  of  1947.  (61  Stat.  84;  29  U.S.C.A., 
sec.  251)  That  Act  was  pleaded  in  defense  by  the  defend- 
ant Kaiser  Company.  (Tr.  15, 24) 

This  appeal  is  taken  pursuant  to  section  128  of  the 
Judicial  Code  (28  U.S.C.A.,  sec.  225)  and  questions 
whether  the  Portal-o-Portal  Act  is  applicable  to  the 
facts  of  this  case  and,  if  so,  whether  that  statute  is  con- 
stitutional. 

The  sections  of  the  Portal-to-Portal  Act  involved  in 
this  case  are:  Section  2  (a),  which  absolves  employers 
from  liability  under  the  Fair  Labor  Standards  Act  for 
failure  to  pay  overtime  compensation  or  for  any  activity 
prior  to  enactment  of  the  Portal-to-Portal  Act  unless 
the  same  was  made  compensable  either  by  contract  or  by 
custom  or  practice;  Section  2  (c),  which  provides  that 
only  such  time  shall  be  regarded  as  time  worked  under 
the  Fair  Labor  Standards  Act ;  and  Section  2  (d),  which 
deprives  both  federal  and  state  courts  of  jurisdiction 
over  cases  involving  claims  not  compensable  under  Sec- 
tion 2  (a). 

STATEMENT  OF  THE  CASE 

As  stated  above,  this  is  an  action  to  recover  unpaid 
overtime  compensation  pursuant  to  the  Fair  Labor 


standards  Act  of  1938.  The  original  complaint  in  this 
case  was  filed  on  January  17, 1946.  (Tr.  50)  On  April  3, 
1947,  an  amended  complaint  was  filed,  alleging  that  de- 
fendant Kaiser  Company  is  a  Nevada  corporation  and 
was  at  that  time  engaged  in  the  operation  of  the  Swan 
Island  shipyard  in  Portland,  Oregon,  where  it  was  en- 
gaged in  the  construction  and  repair  of  ships  for  and  in 
interstate  commerce,  with  materials  received  in  inter- 
state commerce;  (Tr.  51,  4,  5)  that  plaintiffs  (whose 
names  are  listed  in  the  Transcript,  pp.  8-14)  were  em- 
ployed as  guards  in  activities  necessary  to  the  pro- 
duction of  ships  for  interstate  commerce  and  repair  of 
ships  engaged  in  interstate  commerce;  (Tr.  5,  6)  and 
that  plaintiffs  were  compelled  and  required  to  work 
certain  hours  of  overtime  in  excess  of  forty  hours  per 
week  for  which  they  received  no  compensation,  as  re- 
quired by  the  Act.  (Tr.  6,  7) 

The  amended  answer  of  defendant  Kaiser  Company, 
filed  on  June  24, 1947,  alleges,  among  other  things,  that 
on  May  14, 1947,  the  Portal-to-Portal  Act  was  enacted ; 
that  Section  2  (a)  of  the  Act  barred  compensation  for 
activities  not  compensable  by  contract  or  by  custom  or 
practice;  that  the  activities  of  plaintiffs  were  not  so 
compensable  and  that  Section  2  (d)  of  the  Act  further 
removed  jurisdiction  of  the  court  over  the  case.  (Tr.  52, 
15, 24-25) 
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A  reply  was  filed  by  plaintiffs,  denying  these  allega- 
tions of  the  answer  and,  as  an  affirmative  reply,  alleging 
as  follows : 

"that  said  Act  does  not  apply  to  plaintiffs  in  this 
particular  case,  in  that  the  work  involved  in  this 
particular  case  is  not  portal-to-portal  work;  that, 
instead,  the  overtime  asked  for  in  this  particular 
case  is  for  work  involving  guards  who  had  to  stand 
roll  call  and  inspection,  receive  orders  and  then  go 
to  their  posts ;  that  all  of  the  said  activities  consum- 
ed thirty  minutes ;  that  the  employees,  by  written 
rule  of  the  company  were  required  to  be  at  the  roll 
call  and  at  the  guard  house  thirty  minutes  before 
actually  going  to  their  posts  of  duty  in  the  particu- 
lar sections  of  the  yard ;  that  a  guard  was  under  the 
penalty  of  being  fired  or  discharged  if  he  did  not  so 
report  for  work  at  this  particular  time  and  stand 
roll  call  and  inspection  and  have  his  assignments 
made ;  that  all  of  said  work  and  activities  were  work 
within  the  meaning  of  the  Fair  Labor  Standards 
Act ;  that  the  Portal-to-Portal  Act  was  not  intended 
at  any  time  to  cut  off  or  in  any  way  bar  suits  of 
this  kind  and  nature ;  that  time  is  not  asked  for  in 
this  case  from  the  time  men  reported  on  the  prem- 
ises, but,  rather,  it  is  asked  for  the  time  they  were 
required  to  report  at  the  guard  house  under  penalty 
of  discharge  if  they  did  not  do  so,  and  said  roll  call, 
inspection  and  taking  of  assignments  were  part  of 
the  main  activities  of  guarding  said  property." 
(Tr.  28-29) 

Plaintiffs '  reply  also  alleged  that  the  causes  of  action 
arose  prior  to  the  Portal-to-Portal  Act  and  that  the  Act 
is  unconstitutional  as  applied  to  this  case  in  that  the  Act 
would  violate  the  due  process  clause  of  the  Fifth  Amend- 
ment and  would  invade  the  domain  of  the  judiciary  in 


violation  of  Article  III,  Sections  1  and  2.  (Tr.  30-32) 

The  case  was  set  down  for  trial  on  the  question  of 
jurisdiction  and,  on  June  24,  1947,  this  question  was 
tried  before  the  Court,  sitting  without  a  jury.  (Tr.  52) 
The  United  States  of  America  was  then  allowed  to  inter- 
vene for  the  purpose  of  defending  the  constitutionality 
of  the  Portal-to-Portal  Act.  (Tr.  33-37) 

The  evidence  adduced  at  the  trial  included  written 
General  Instructions  issued  to  all  guards,  stating  that : 

*'A11  members  should  be  prepared  to  stand  roll  call 
thirty  minutes  prior  to  relieving  the  shift  on  duty. ' ' 
(Tr.  70;  Exhibit  31) 

The  testimony  showed  that  each  day  all  guards  were 
required  to  have  their  uniforms  on  and  be  ready  for  roll 
call  thirty  minutes  in  advance  of  the  time  they  went  on 
patrol  duty;  (Tr.  58)  that  the  uniforms  were  owned  by 
the  company  and  were  usually  left  at  the  guardhouse  in 
lockers  provided  for  that  purpose;  (Tr.  64)  that  at  the 
roll  call  there  was  an  inspection  to  see  that  uniforms 
were  in  order  and  clean;  (Tr.  59,  64,  70)  that  orders  of 
the  day  were  then  read  and  the  guards  were  assigned  to 
their  posts  and  given  instructions ;  (Tr.  59)  and  that  the 
guards  then  marched  in  military  formation  to  their  var- 
ious posts  (Tr.  59)  which  ranged  in  distance  from  a 
short  distance  to  nearly  a  mile.  (Tr.  75)  It  appeared 
further  that  men  were  discharged  if  they  failed  to  re- 
port for  roll  call  thirty  minutes  in  advance  of  their  shift 
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(Tr.  62)  or  without  full  uniform  and  neatly  shaven  (Tr. 
64)  and  that  the  company  regarded  its  guards  as  being 
on  duty  at  all  times  when  they  were  around  the  yard  for 
the  purpose  of  assisting  in  handling  of  any  disorders. 
(Tr.  70)  Finally,  it  appeared  that  although  the  guards 
were  not  organized  and  had  no  written  contract  of  em- 
ployment (Tr.  87)  they  were  paid  on  the  basis  of  hourly 
rates,  with  time  and  one-half  for  work  in  excess  of  eight 
hours  in  any  one  day,  and  forty  hours  in  any  week  (Tr. 
76,  77),  but  had  not  been  paid  for  the  time  spent  in  the 
above-described  activities.  (Tr.  78) 

At  the  conclusion  of  the  testimony  defendant  moved 
to  dismiss  the  case  and  the  Court  made  the  following 
statement  on  the  record : 

"Tinkering  with  jurisdiction  to  accomplish  a  sub- 
stantive purpose  is  a  very  dangerous  thing,  and 
some  day  the  lawyers  of  this  country  will  wake  up 
to  that  danger  and  will  throw  their  weight  against 
it.  The  people  who  conceived  the  idea  and  turned  it 
loose  on  the  American  people  have  no  reason  to  be 
proud  of  their  creation,  in  my  opinion." 

*   *   * 

"But,  regardless  of  how  I  feel  about  it,  it  is  my 
duty  to  follow  authority,  and  authority  in  this 
coimtry  has  upheld  prior  legislation  where  the  same 
principle  is  involved  and,  therefore,  compels  me  to 
sustain  the  motion  to  dismiss,  and  that  will  be  the 
order,  with  exception  to  the  plaintiffs."  (Tr.  93) 

On  January  21, 1948,  the  Court  issued  a  memorandum 
opinion  that  the  facts  of  the  case  were  within  the  Portal- 


to-Portal  Act;  that  the  Act  was  constitutional,  and 
that  the  case  would  be  dismissed  for  want  of  jurisdic- 
tion. (Tr.  37)  On  the  same  date  the  court  filed  findings 
of  fact,  including  a  finding  as  follows : 

* '  That  the  plaintiffs  were  required  to  report  for  roll 
call  at  the  guardhouse  30  minutes  prior  to  relieving 
the  shift  on  duty ;  that,  during  this  said  30  minutes, 
plaintiffs  were  required  to  stand  roll  call,  inspec- 
tion, receive  assignments,  and  to  proceed  to  their 
posts  of  duty  which  were  varying  distances  from 
the  guardhouse ;  that  the  said  guardhouse  was  locat- 
ed on  the  property  inside  the  gate  at  Swan  Island ; 
that  the  plaintiffs  worked  30  minutes  per  day  dur- 
ing the  period  above  mentioned,  namely  from  Feb- 
ruary 1,  1942,  to  March  4,  1945,  six  days  a  week, 
without  receiving  overtime  compensation ;  that  the 
plaintiffs  were  not  only  required  to  report  30  min- 
utes prior  to  the  time  on  the  premises  of  the  employ- 
er but  were  disciplined  for  failure  to  do  so."  (Tr. 
39) 

The  court  went  on  to  find  that  these  activities  were 
preliminary  or  postliminary  to  the  principal  activity  of 
plaintiffs  in  guarding  the  shipyard;  that  there  was 
neither  contract  nor  custom  requiring  payment  for 
these  activities  and  that  under  Sections  2  (a),  (b)  and 
(d)  of  the  Portal-to-Portal  Act  the  Court  had  no  juris- 
diction of  the  case.  (Tr.  40-42)  Accordingly,  the  case 
was  dismissed  for  want  of  jurisdiction.  (Tr.  43-44). 

Thereafter,  plaintiffs  duly  perfected  their  appeal 
from  the  judgment  of  dismissal,  (Tr.  44-49)  which  pre- 
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sents  to  this  court  tlie  question  whether  the  Portal-to- 
Portal  Act  is  applicable  to  the  facts  of  this  case  and,  if 
so,  whether  that  Act  is  constitutional. 

SPECIFICATION  OF  ERRORS 

1.  The  Court  erred  in  making  the  following  finding  of 
fact: 

"The  hours  of  overtime  for  which  plaintiffs  seek 
compensation  by  their  complaint  herein  relate  to 
activities  which  were  preliminary  to  or  postlimin- 
ary  to  the  principal  activity  of  plaintiffs  as  afore- 
said, namely,  guarding  said  shipyard;  and  plain- 
tiffs have  been  paid  in  full  for  all  services  perform- 
ed by  them  in  the  performance  of  said  principal 
activity."  (Tr.  39-40) 

Said  finding  was  in  error  for  the  reason  that  the  evi- 
dence submitted  by  plaintiffs  (Tr.  58-76)  and  the  prev- 
ious findings  made  by  the  Court  (Finding  of  Fact  No. 

2,  Tr.  39),  when  considered  in  the  light  of  the  provisions, 
legislative  history  and  intent  of  the  Fair  Labor  Stand- 
ards Act  and  the  Portal-to-Portal  Act,  make  it  clear  that 
the  hours  of  overtime  for  which  plaintiffs  seek  compen- 
sation in  this  case  were  not  "preliminary"  or  "postlim- 
inary"  to  their  "principal"  activity  of  guarding  said 
shipyard,  but  that  in  this  case  plaintiffs  were  required 
by  defendant  Kaiser  Co.  to  report  for  roll  call,  inspec- 
tion, assignments  of  posts  and  orders  thirty  minutes  in 
advance  of  actual  patrol  duty  and  that  said  overtime 
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hours  were  indispensable  to  the  guarding  of  said  ship- 
yard and  were  an  integral  part  of  and  among  the  **  prin- 
cipal ' '  activities  which  said  plaintiffs  were  employed  to 
perform  and  constituted  ''hours  worked"  for  which 
plaintiffs  have  not  been  paid  but  for  which  plaintiffs 
are  entitled  to  receive  overtime  compensation  under  the 
provisions  of  the  Fair  Labor  Standards  Act  and  for 
which  plaintiffs  are  not  barred  from  recovery  by  the 
provisions  of  the  Portal-to-Portal  Act. 

2.  The  Court  erred  in  making  the  following  finding  of 
fact: 

"The  only  contract,  written  or  otherwise,  between 
plaintiffs  or  any  of  them  and  defendant,  the  United 
States  of  America,  or  the  United  States  Maritime 
Commission  with  respect  to  employment  at  said 
shipyard  was  that  plaintiffs  and  each  of  them 
would  be  compensated  and  paid  for  the  time  spent 
by  them  in  actually  guarding  said  shipyard,  as  dis- 
tinguished from  any  preliminary  or  postliminary 
activities  in  connection  therewith.  Said  contract  has 
been  fully  performed  and  plaintiffs  and  each  of 
them  have  been  fully  paid  and  compensated  for  the 
time  spent  in  actually  guarding  said  shipyard ;  and 
in  fact,  none  of  the  plaintiffs  contend  or  assert  that 
such  contract  has  not  been  fully  performed."  (Tr. 
40) 

Said  finding  was  in  error  for  the  reason  that  the  hours 
of  overtime  for  which  plaintiffs  seek  compensation  were 
not  "preliminary"  or  "postliminary"  activities,  but,  as 
pointed  out  above,  were  indispensable  to,  an  integral 


10 

part  of  and  among  the  ''principal"  activities  which 
plaintiffs  were  employed  to  perform  and  were  compen- 
sable under  plaintiffs'  contract  of  employment,  which 
has  not  been  fully  performed  in  that  plaintiffs  have  not 
been  paid  any  compensation  for  such  activities. 

3.  The  Court  erred  in  making  the  following  conclusion 
of  law : 

"There  was  no  express  provision  of  a  written  or 
non-written  contract  in  effect  at  the  time  plaintiffs 
served  as  guards  at  said  shipyard,  between  plain- 
tiffs or  their  agents  or  collective  bargaining  repre- 
sentative and  defendant  or  the  United  States  of 
America  or  the  United  States  Maritime  Conmiis- 
sion  pursuant  to  which  the  preliminary  and  post- 
liminary  acti\dties  referred  to  above  and  the  time 
spent  in  performing  the  same  were  compensable, 
either  with  respect  to  straight-time  compensation 
or  overtime  compensation."  (Tr.  41) 

The  foregoing  conclusion  of  law  is  in  error  for  the 
same  reasons  as  stated  above  with  respect  to  the  finding 
of  fact  quoted  in  Specification  No.  2. 

4.  The  Court  erred  in  making  the  following  conclusion 
of  law : 

*'That  under  the  provisions  of  Section  2  (d)  of  the 
Portal-to-Portal  Act  of  1947  this  Court  has  no 
jurisdiction  over  this  action,  for  the  reason  that  it 
is  an  action  to  enforce  liability  for  or  on  account  of 
the  failure  of  the  alleged  employer  of  plaintiffs  to 
pay  overtime  compensation  under  the  Fair  Labor 
Standards  Act  of  1938,  as  amended,  with  respect  to 
an  activity  which  was  not  compensable  under  Sec- 
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tion  2  (a)  or  Section  2  (b)  of  the  Portal-to-Portal 
Act  of  1947."  (Tr.  42) 

The  foregoing  conclusion  of  law  is  in  error  for  the 
reason  that  the  Portal-to-Portal  Act  has  no  application 
to  the  facts  of  this  case  and  that  if  the  Portal-to-Portal 
Act  has  application  to  the  facts  in  this  case,  that  said 
Act  is  unconstitutional ;  that  particularly  the  provisions 
of  Sections  2-A,  2-B,  and  2-D,  of  said  Act  are  unconstitu- 
tional as  applied  to  these  plaintiffs-appellant  in  that 
said  provisions  of  said  Act  violate  the  Due  Process 
Clause  of  the  Fifth  Amendment  of  the  Constitution  of 
the  United  States  and  violate  Article  III,  Section  1  and 
2,  of  the  Constitution  of  the  United  States. 

5.  The  Court  erred  in  making  the  following  conclusion 
of  law : 

"The  case  should  be  dismissed  for  want  of  juris- 
diction." (Tr.42) 

The  foregoing  conclusion  of  law  is  in  error  for  the 
same  reasons  as  stated  above  with  respect  to  the  con- 
clusion of  law  quoted  in  Specification  No.  4. 

6,  The  Court  erred  in  entering  judgment  dismissing 
said  action  for  want  of  jurisdiction.  (Tr.  43-44) 

The  entry  of  said  judgment  was  in  error  for  the  same 
reason  as  stated  above  with  respect  to  the  conclusion  of 
law  quoted  in  Specification  No.  4. 
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SUMMARY  OF  ARGUMENT 

I.  THE  PORTAL-TO-PORTAL  ACT  HAS  NO  AP- 
LICATION  TO  THE  FACTS  OF  THIS  CASE. 

A.  The  Portal-to-Portal  Act  was  not  intended  to  ap- 
ply to  cases  where,  as  here,  employees  were  RE- 
QUIRED to  report  at  a  specified  time  and  place 
in  advance  of  their  regular  shifts. 

B.  The  Portal-to-Portal  Act  has  no  application  in 
this  case  for  the  further  reason  that  if  the  activi- 
ties in  question  were  not ' '  preliminaray  "  or  "  post- 
liminary"  they  were  compensable  under  the  con- 
tract of  employment. 

C.  The  Portal-to-Portal  Act  has  no  application  in 
this  case  for  the  further  reason  that  the  contract 
of  employment  at  hourly  rates,  with  time  and  one- 
half  for  overtime,  required  that  plaintiffs  be  com- 
pensated for  the  time  spent  in  the  activities  in 
controversy,  although  not  paid  for  in  the  past. 

D.  The  Portal-to-Portal  Act  has  no  application  in 
this  case  for  the  final  reason  that  there  was  an  im- 
plied, if  not  express,  contract  to  pay  plaintiffs  for 
the  activities  in  controversy. 

E.  If  defendant  contends  that  plaintiffs  have  been 
paid  in  full  for  all  time  worked,  including  the 
activities  in  question,  then  the  law  requires  ad- 
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ditional  oiie-balf  time  pay  for  all  such  time  over 
40  hours  in  any  week. 

II.  IF  THE  PORTAL-TO-PORTAL  ACT  HAS  AP- 
PLICATION TO  THE  FACTS  OF  THIS  CASE, 
THEN  SAID  ACT  IS  UNCONSTITUTIONAL 
AS  APPLIED  TO  SUCH  FACTS. 

A.  The  claims  of  Plaintiff  in  this  case  are  not  purely 
statutory  rights  but  are  vested  property  rights, 
and  even  if  statutory  rights  are  of  a  compensatory 
nature  and  therefore  cannot  be  completely  de- 
stroyed. 

B.  Even  rights  subject  to  the  commerce  power  are 
protected  by  the  guaranty  of  the  process  of  law, 
which  would  render  the  Portal-to-Portal  Act 
unconstitutional  as  applied  to  the  facts  of  this 
case. 

C.  To  withdraw  jurisdiction  of  both  state  and  federal 
courts  to  provide  any  remedy  whatever  for  the 
claims  involved  in  this  case  would  be  to  destroy 
the  right  of  compensation  itself  and  would  violate 
the  due  process  clause  of  the  Fifth  Amendment. 

D.  In  this  case  there  can  be  no  validation  by  the  Por- 
tal-to-Portal Act  of  a  previously  invalid  contract 
not  to  pay  compensation  for  the  activities  here  in- 
volved for  the  reason  that  there  was  no  such  con- 
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tract  and,  on  the  contrary,  it  was  either  expressly 
or  impliedly  agreed  that  plaintiffs  would  be  com- 
pensated for  such  activities. 

Pertinent  Statutory  Provisions 

The  pertinent  provisions  of  the  Portal-to-Portal  Act 
of  1947,  (61  Stat,  84;  29  U.S.C.A.  sec.  251),  are  the 
following : 

"Sec.  2.  Relief  From  Certain  Existing  Claims 
Under  the  Fair  Labor  Standards  Act  of  1938,  As 
Amended,  the  Wai.sh-Healy  Act,  and  the  Bacon- 
Davis  Act. — 

(a)  No  employer  shall  be  subject  to  any  liability  or 
punishment  under  the  Fair  Labor  Standards  Act  of 
1938,  as  amended,  the  Walsh-Healey  Act,  or  the 
Bacon-Davis  Act  (in  any  action  or  proceeding  com- 
menced prior  to  or  on  or  after  the  date  of  the  enact- 
ment of  this  Act),  on  account  of  the  failure  of  such 
employer  to  pay  an  employee  minimum  wages,  or  to 
pay  an  employee  overtime  compensation,  for  or  on 
account  of  any  activity  of  an  employee  engaged  in 
prior  to  the  date  of  the  enactment  of  this  Act,  except 
an  activity  which  was  compensable  by  either — 

(1)  an  express  provision  of  a  written  or  non- writ- 
ten contract  in  effect,  at  the  time  of  such  activity, 
between  such  employee,  his  agent,  or  collective-bar- 
gaining representative  and  his  employer ;  or 

(2)  a  custom  or  practice  in  effect,  at  the  time  of 
such  activity,  at  the  establishment  or  other  place 
where  such  employee  was  employed,  covering  such 
activity,  not  inconsistent  with  a  written  or  non- 
written  contract,  in  effect  at  the  time  of  such  activ- 
ity, between  such  employee,  his  agent,  or  collective- 
bargaining  representative  and  his  employer. 

*  *  * 
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*'  (c)  In  the  application  of  the  minimum  wage  and 
overtime  compensation  provisions  of  the  Fair  La- 
bor Standards  Act  of  1938,  as  amended,  of  the 
Walsh-Healey  Act  or  of  the  Bacon-Davis  Act,  in 
determining  the  time  for  which  an  employer  em- 
ployed an  employee  there  shall  be  counted  all  that 
time,  but  only  that  time,  during  which  the  employee 
engaged  in  activities  which  were  compensable  with- 
in the  meaning  of  subsections  (a)  and  (b)  of  this 
section. 

(d)  No  court  of  the  United  States,  of  any  State, 
Territory,  or  possession  of  the  United  States,  or  of 
the  District  of  Columbia,  shall  have  jurisdiction  of 
any  action  or  proceeding,  whether  instituted  prior  to 
or  on  or  after  the  date  of  the  enactment  of  this  Act, 
to  enforce  liability  or  impose  punishment  for  or  on 
account  of  the  failure  of  the  employer  to  pay  min- 
imum wages  or  overtime  compensation  under  the 
Fair  Labor  Standards  Act  of  1938,  as  amended, 
under  the  Walsh-Healey  Act,  or  under  the  Bacon- 
Davis  Act,  to  the  extent  that  such  action  or  proceed- 
ing seeks  to  enforce  any  liability  or  impose  any 
punishment  with  respect  to  an  activity  which  was 
not  compensable  under  subsections  (a)  and  (b)  of 
this  section. " 

ARGUMENT 

I.  THE  PORTAL-TO-PORTAL  ACT  HAS  NO 
APPLICATION  TO  THE  FACTS  OF  THIS 

CASE. 

A.  The  PoRTAL-To-PoRTAL  Act  was  not  intend- 
ed TO  APPLY  TO  CASES  WHERE^  AS  HERE,  EMPLOYEES 

WERE  REQUIRED  to  report  at  a  specific  time  in 

ADVANCE  OF  THEIR  REGULAR  SHIFTS. 

It  is,  of  course,  a  well  known  fact  that  the  sole  reason 
for  passage  of  the  Portal-to-Portal  Act  was  the  decision 
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of  the  Supreme  Court  of  the  United  States  in  Anderson 
V.  Mt.  Clemens  Pottery  Co.,  328  U.  S.  680.  It  thus  be- 
comes of  importance  to  analyze  that  case  in  order  to  de- 
termine the  nature  of  the  problem  with  which  Congress 
intended  to  deal.  The  issue  in  that  case  was  whether  time 
spent  by  employees  in  walking  from  where  they  punched 
the  time  clocks  to  their  particular  places  of  work  and  in 
certain  preliminary  duties  in  order  to  get  ready  to  work 
was  "time  worked"  for  the  purposes  of  overtime  com- 
pensation under  the  Fair  Labor  Standards  Act.  In  the 
course  of  the  decision  we  find  the  following  statement. 

''They  were  required  to  he  ready  for  work  at  their 
benches  at  the  scheduled  starting  times.  They  were 
given  14-minute  periods  in  which  to  punch  the  time 
clocks,  walk  to  the  places  of  work  and  prepare  for 
productive  labors.  But  there  was  no  requirement 
that  an  employee  check  in  or  he  on  the  premises  at 
any  particular  time  during  that  14:-minute  interval. 
As  noted  by  the  District  Court,  there  was  no  evi- 
dence 'that  if  the  employee  didn't  get  there  by  14 
minutes  to  seven  he  was  fired  and  there  is  much 
testimony  to  prove  that  stragglers  came  in  as  late 
as  one  minute  to  seven.'  60  F.  Supp.  at  149.  Indeed, 
it  would  have  been  impossible  for  all  members  of  a 
particular  shift  to  be  checked  in  at  the  same  time  in 
view  of  the  rate  at  which  the  time  clocks  were 
punched."  (Id.  at  689) 

The  Court  went  on,  however,  to  hold  that  even  though 
employees  were  not  required  to  report  at  any  specified 
time  in  advance  of  their  regular  shifts,  their  activities 
of  walking  from  the  time  clocks  to  their  particular 
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places  of  work  and  their  preliminary  duties  in  getting 
ready  to  work  were  nevertheless  for  the  benefit  of  the 
employer,  rather  than  for  their  own  convenience,  and 
that  if  such  activities  required  any  substantial  time  they 
would  be  entitled  to  receive  overtime  compensation  un- 
der the  Act. 

Such  was  the  decision  which  Congress  sought  to  rem- 
edy in  the  Portal-to-Portal  Act  and,  it  is  submitted,  that 
the  Act  was  designed  solely  to  remedy  the  possibility  of 
liability  to  employers  arising  from  similar  situations  in 
which,  in  view  of  the  Mt.  Clemens  case,  they  might  be 
held  liable  for  large  amounts  of  back  wages  and  liquidat- 
ed damages  for  walking  time  and  other  preliminary 
activities,  even  though  they  had  not  required  their  em- 
ployees to  report  at  any  specified  time  in  advance  of 
their  regular  shifts.  It  is  f uther  submitted  that  in  draft- 
ing and  adopting  this  Act  Congress  had  no  intention  of 
applying  its  provisions  to  situations  in  which  employees 
were  required  to  report  at  a  specified  time  in  advance  of 
their  regular  shifts  and,  on  the  contrary,  intended  that 
under  such  situations  the  Portal-to-Portal  Act  would 
not  apply,  but  that  employees  would  be  entitled  to  com- 
pensation for  such  time  under  the  Fair  Labor  Standards 
Act. 

That  such  was  the  intent  of  Congress  in  adopting  the 
Portal-to-Portal  Act  is  clear  from  the  following  refer- 
ences to  its  legislative  history : 
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In  House  Report  No.  71,  80th  Congress,  1st  Session, 
page  13,  reference  is  made  to  the  "new  doctrine"  of 
the  Mt.  Clemens  case  and  the  following  statement  is  then 
made : 

' '  Following  the  decision  in  the  Mount  Clemens  Pot- 
tery case,  many  suits  were  filed  in  all  parts  of  the 
country  seeking  to  recover  large  amounts  claimed 
to  be  due  under  the  formula  laid  down  in  that  case/^ 

In  the  debate  on  the  Act  in  the  House  of  Representa- 
tives we  find  the  following  colloquy  between  Represent- 
ative Miller  and  Representative  Walter,  relating  to  Sec- 
tion 3  of  the  original  House  bill,  section  2  of  the  present 
Act: 

"Mr.  MILLER  of  Connecticut.  Mr.  Chairman, 
will  the  gentleman  yield  ? 

Mr.  WALTER.  I  yield  to  the  gentleman  from 
Connecticut. 

Mr.  MILLER  of  Connecticut.  As  a  layman,  I 
cannot  quite  understand  the  language  in  section  3, 
(Section  2  of  the  final  Act)  particularly  the  words 
'either  by  custom  or  practice.'  Would  that  mean 
that  if  the  custom  or  practice  is  admittedly  bad  or  in 
error  that  would  be  a  defense  *? 

"MR.  WALTER.  I  was  about  to  come  to  that. 
That  phase  of  the  problem  as  contained  in  section 
3  of  the  bill  caused  our  committee  a  great  deal  of 
trouble.  What  is  custom  and  practice  ?  What  is  the 
custom  and  practice  in  determining  what  the  em- 
ployer has  a  right  to  compel  employees  to  do  ?  You 
will  notice  that  language  applies  to  activities  that  are 
heretofore  or  hereafter  engaged  in.  As  to  activities 
heretofore  engaged  in  there  can  be  little  question ; 
however,  as  to  what  is  a  custom  or  practice  in  a  new 
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business  will  cause  difficulty.  Bearing  in  mind  the 
fact  there  are  about  55,000  new  employers  a  year,  of 
course  we  can  foresee  difficulty.  But  custom  and 
practice  in  that  connection  means  a  custom  and 
practice  not  in  violation  of  the  laiv.  Certainly  no 
employer  could,  for  example,  compel  an  employee 
to  get  to  his  place  of  business  an  hour  before  he 
punches  the  clock  and  because  he  had  done  that  for 
a  while  relieve  himself  of  his  responsibility  to  com- 
ply with  the  law  by  saying,  'That  is  the  custom  and 
practice  of  my  business/  No  court  would  uphold 
any  arrangement  of  that  sort.  Certainly  that  is 
work  under  any  of  the  definitions  of  the  courts  and 
we  have  to  rely  on  a  common-sense  interpretation 
of  that  language. "  (Cong.  Rec,  80th  Cong.,  1st 
Sess.,  Vol.  93,  pp.  1550-1551.) 

A  similar  understanding  and  intent  on  the  part  of  the 
Senate  is  clear  from  the  colloquy  between  Senator  Pep- 
per and  Senator  Baldwin,  Congressional  Record,  80th 
Congress,  1st  Session,  p.  2381,  as  follows : 

MR.  PEPPER "in  the  South,  where  it  is  my 

privilege  to  live,  a  new  enterprise  or  a  new  factory 
may  be  established,  giving  employment  to  the  wo- 
men of  the  community.  That  is  certainly  a  desirable 
objective.  However,  too  often — if  not  generally — 
those  women  will  be  told,  '  Come  here  half  an  hour 
before  the  time  to  go  to  work  and  get  your  machines 
ready,  get  your  needles  threaded,  get  your  materials 
laid  out,  or  get  your  patterns  fitted.  Get  everything 
ready  on  your  time. '  ' ' 


((' 


MR.  BALDWIN.  My  learned  friend  from 
Florida,  for  whose  ability  and  oratory  I  have  high 
respect,  has  stated  a  case  in  Florida  in  which  certain 
time  would  not  be  compensated  for.  The  case  is  al- 
most on  all-fours  with  the  first  category.  In  my 
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State  of  Connecticut  there  would  be  no  question 
but  that  the  time  would  be  compensated  for.  So  I 
submit  that  my  learned  friend  nmst  get  a  better  case 
than  that." 

The  same  understanding  of  the  purpose  and  intent  of 
the  Portal-to-Portal  Act  in  this  respect  is  reflected  by 
the  decisions  of  the  courts.  Thus  mWestern  Union  v. 
McComh,  (CCA  6th)  165  F  (2d)  65,  an  injunction  pro- 
ceeding, the  court  stated  at  page  73  with  reference  to  the 
Act  that : 

"The  underlying  reason  for  its  enactment  was  to 
foreclose  myriads  of  suits  demanding  some  six  bil- 
lion dollars  as  compensation  for ' ivalking  time'  and 
the  like,  brought  in  pursuance  of  the  doctrine  an- 
nounced by  the  Supreme  Court  in  Anderson  v.  Mt. 
Clemens  Pottery  Co.,  ..." 

Likewise,  in  Tricomi  v.  Pahimho  Cigar  Co.,  (N.Y. 
Sup.  Ct.)  7  W.  H.  Cas.  879,  the  court  stated  that : 

''The  history  of  the  act  clearly  imparts  it  was  in- 
tended to  reach  demands  arising  from  claimed  ac- 
tivities having  no  direct  relation  to  the  business  of 
the  employer  either  by  virtue  of  custom  or  contract. 
Defendants  do  not  assert  plaintiff  was  not  engaged 
in  some  way  as  foreman  or  otherwise  in  production 
in  their  business,  but  contend  that  some  of  the  time 
devoted  to  their  business  was  beyond  the  permis- 
sible contract  period  and  therefore  no  contract  or 
custom  exists  requiring  payment  for  such  extended 
time  of  service.  This  is  not  the  kind  or  nature  of 
activity  whose  compensation  is  proscribed." 

In  this  same  connection  it  is  to  be  noted  that  as  early 
as  October  30,  1940  the  U.  S.  Department  of  Labor  is- 
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sued  a  bulletin  known  as  "Interpretive  Bulletin  No. 
13",  on  the  subject  "Hours  Worked",  in  which  the  fol- 
lowing general  rule  was  stated  in  paragraph  2  thereof : 

"As  a  general  rule,  hours  worked  will  include  (1) 
all  time  during  which  an  employee  is  required  to  be 
on  duty  or  to  be  on  the  employer 's  premises  or  at  a 
prescribed  work  place,  and  (2)  all  time  during 
which  an  employee  is  suffered  or  permitted  to  work 
whether  or  not  he  is  required  to  do  so." 

It  may  perhaps  be  said  that  the  Portal-to-Portal  Act 
limits  the  proposition  that  an  employee  is  to  be  paid  for 
time  during  which  he  is  suffered  or  permitted  to  work 
when  not  required  to  do  so  by  the  statutory  requirement 
that  there  must  be  a  contract  or  custom  before  such  time 
is  compensable.  But  the  idea  that  working  time  for  the 
purposes  of  the  Fair  Labor  Standards  Act  starts  when 
an  employee  is  required  to  report  at  a  specified  time 
and  place  has  never  been  seriously  controverted  and  has 
been  firmly  established  for  many  years — long  before  the 
Mt.  Clemens  case  created  the  situation  sought  to  be 
remedied  by  the  Portal-to-Portal  Act. 

Thus  it  is  crystal  clear  that  Congress  did  not  intend  to 
apply  the  Act  to  situations  such  as  those  involved  in  this 
case  in  which  employees  were  required,  under  penalty  of 
discharge,  to  report  at  the  guardhouse  for  roll  call,  in- 
spection, assignment  of  beats,  and  daily  orders,  thirty 
minutes  in  advance  of  going  on  actual  patrol  duty. 
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The  contrary  result  urged  by  defendants  in  this  case 
would  mean  that  an  employer  who  willfully  violated  the 
Fair  Labor  Standards  Act  would  be  in  a  better  position 
than  one  who  tried  to  comply,  but  made  an  inadvertent 
mistake.  Thus,  an  employer  who  attempted  to  pay  over- 
time to  all  employees,  but  overlooked  a  few  employees, 
would  be  held  liable  by  the  contract  and  custom  estab- 
lished for  the  others.  But  an  employer  who  required  all 
employees  to  report  half  an  hour  early  for  work,  as  in 
the  examples  cited  by  Rep.  Walter  and  Sen.  Pepper,  and 
then  willfully  refused  to  pay  anything  for  that  half- 
hour  would  now  go  free  under  defendant 's  position  for 
the  reason  that  there  was  no  custom  or  contract  for  pay- 
ment. That  such  was  not  the  intent  of  Congress  is  clear 
from  the  legislative  history  quoted  above,  as  well  as 
from  the  fact  that  a  statute  so  intended  to  favor  willful 
law  violators  would  be  contrary  to  public  policy. 

B.  The  Portal-to-Portal  Act  has  no  application  in 

THIS  CASE  FOR  THE  FURTHER  REASON  THAT  IF  THE  ACTIVI- 
TIES IN  QUESTION  WERE  NOT  ' '  PRELIMINARY ' '  OR  ^'POSTLIM- 
INARY"  THEY  WERE  COMPENSABLE  UNDER  THE  CONTRACT 
OF  EMPLOYMENT. 

In  this  case  the  court  below,  on  application  of  defend- 
ants, made  findings  and  conclusions  that  the  activities 
here  in  dispute  were '' preliminary  to  or  postliminary  to 
the  principal  activity  of  plaintiffs  as  aforesaid,  namely, 
guarding  said  shipyard;  .  .  ."  (Tr.  40)  ;  that  the  only 
contract  between  the  parties  was  "that  plaintiffs  and 
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each  of  them  would  be  compensated  and  paid  for  the 
time  spent  by  them  in  actually  guarding  said  shipyard, 
as  distinguished  from  any  preliminary  or  postliminary 
activities  in  connection  therewith.  ..."  (Tr.  40)  ;  and 
that  there  was  no  express  provision  of  any  contract 
"pursuant  to  which  the  preliminary  and  postliminary 
activities  referred  to  above  and  the  time  spent  in  per- 
forming the  same  were  compensable,  ..."  (Tr.  41) 

It  follows  that  if  the  Court  erred  in  holding  that  the 
activities  in  question  were  "preliminary"  or  "postlim- 
inary"  they  were  compensable  under  the  contract  of  em- 
ployment, which  admittedly  provided  compensation  for 
all  activities  not  of  a  "preliminary"  or  "postliminary" 
nature,  and  that,  therefore,  such  claims  are  not  barred 
by  the  Portal-to-Portal  Act.  As  demonstrated  below, 
however,  it  cannot  be  said  that  the  activities  of  guards 
who  are  required  to  report  thirty  minutes  each  day  in 
advance  of  going  on  patrol  duty  for  roll  call,  inspection, 
assigimient  of  beats,  and  orders  are  "preliminary"  or 
"postliminary"  activities.  On  the  contrary,  the  follow- 
ing authorities  demonstrate  that  such  activities  must  be 
regarded  as  "principal"  activities  of  these  employees 
and  therefore  within  the  terms  of  their  contract  for  com- 
pensation. 

The  best  analogy — and  one  bearing  directly  upon  this 
issue — is  the  use  made  by  Congress  of  the  terms  "pre- 
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liminary"  and  ''postliminary"  activities  in  Section  4 
(a)  of  the  Portal-to-Portal  Act  as  follows : 

"SEC.  4.  RELIEF  FROM  CERTAIN  FUTURE 
CLAIMS  UNDER  THE  FAIR  LABOR  STAND- 
ARDS ACT  OF  1938,  AS  AMENDED,  THE 
WALSH-HEALEY  ACT  AND  THE  BACON- 
DAVIS  ACT.— 

"  (a)  Except  as  pro\dded  in  subsection  (b),  no  em- 
ployer shall  be  subject  to  any  liability  or  punish- 
ment under  the  Fair  Labor  Standards  Act  of  1938, 
as  amended,  the  Walsh-Healey  Act,  or  the  Bacon- 
Davis  Act,  on  account  of  the  failure  of  such  employ- 
er to  pay  to  employee  minimum  wages,  or  to  pay  an 
employee  overtime  compensation,  for  or  on  account 
of  any  of  the  following  activities  of  such  employee 
engaged  in  on  or  after  the  date  of  the  enactment  of 
this  Act. — 

(1)  walking,  riding,  or  traveling  to  and  from  the 
actual  place  of  performance  of  the  principal  ac- 
tivity or  activities  which  such  employee  is  em- 
ployed to  perform,  and 

(2)  activities  which  are  preliminary  to  or  post- 
liminary  to  said  principal  activity  or  activities, 

tvhicJi  occur  either  prior  to  the  time  on  any  par- 
ticular workday  at  ichich  such  employee  commenc- 
es, or  subsequent  to  the  time  on  any  i^articular 
workday  at  which  he  ceases,  such  principal  activity 
or  acti\ities. ' ' 

It  is  recognized  that  section  4  deals  with  "future 
claims"  and  that  section  2,  on  "existing  claims,"  makes 
no  reference  to  the  terms  "preliminary"  and  "postlim- 
inary"  activities.  It  is  nevertheless  submitted,  however, 
that  the  meaning  of  these  terms  has  a  controlling  in- 
fluence in  this  case  for  two  reasons : 
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(1)  That  despite  tlie  distinction  in  the  Act  between 
"existing"  and  "future"  claims,  the  legislative  history 
of  the  Act  shows  clearly  that  there  was  no  intention  of 
barring  employees  from  compensation  for  their  "  prin- 
cipal" activities  within  the  scheduled  work-day,  even  as 
to  ''existing"  claims  and  that  the  requirements  of  the 
Fair  Labor  Standards  Act  were  not  changed  in  any  way 
in  that  respect. 

(2)  That,  regardless  of  the  holding  of  this  court  as  to 
reason  (1),  if  the  activities  here  in  question  were  not 
''preliminary"  or  "postliminary"  they  were  compen- 
sable under  the  contract  of  eniplo^mient,  under  the  find- 
ing of  the  Court,  in  effect,  that  the  company  promised  to 
pay  for  all  of  the  principal  activities  of  the  guards,  an 
intent  made  clear  by  the  phrase  "as  distinguished  from 
any  prelinnnary  or  postliminary  acti^'ities  in  connec- 
tion therewith. ' ' 

We  thus  turn  to  the  intention  with  which  Congress 
employed  these  terms. 

In  Senate  Report  Xo.  48,  80th  Congress,  1st  Session., 
p.  48,  although  imder  the  heading  "Future  Portal-to- 
Portal  Claims,"  the  following  statement  appears: 

"It  will  be  observed  that  the  particular  time  at 
which  the  employee  conmiences  his  principal  ac- 
ti^'ity  or  activities  and  ceases  his  principal  activity 
or  activities  marked  the  beginning  and  the  end  of 
his  workday.  The  term  "principal  activity  or  ac- 
tivities"  includes  all  activities  which  are  an  intes:ral 
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part  thereof  as  illustrated  by  the  following  ex- 
amples : 

"  (1)  In  connection  with  the  operation  of  a  lathe 
an  employee  will  frequently  at  the  commence- 
ment of  his  workday  oil,  grease,  or  clean  his 
machine,  or  install  a  new  cutting  tool.  Such  ac- 
tivities are  an  integral  part  of  the  principal  ac- 
tivity, and  are  included  within  such  term. 
''  (2)  In  the  case  of  a  garment  worker  in  a  textile 
mill,  who  is  required  to  report  30  minutes  before 
other  employees  report  to  commence  their  prin- 
cipal activities,  and  who  during  such  30  minutes 
distributes  clothing  or  parts  of  clothing  at  the 
workbenches  of  other  employees  and  gets  mach- 
ines in  readiness  for  operation  by  other  em- 
ployees, such  activities  are  among  the  principal 
activities  of  such  employee. 

*   *   * 

' '  Any  activity  occurring  during  a  workday  will  con- 
tinue to  be  compensable  or  not  compensable  in  ac- 
cordance with  the  existing  provisions  of  the  Fair 
Labor  Standards  Act." 

In  the  debate  on  the  Portal-to-Portal  Act  in  the  Sen- 
ate, the  following  statement  was  made  by  Senator  Coop- 
er, as  quoted  in  the  Congressional  Record,  80th  Con- 
gress, 1st  Session,  p.  2375 : 

"Mr.  COOPER.  Reverting  again  to  future  claims, 
I  repeat  that  as  to  the  period  which  we  might  call 
the  scheduled  workday,  from  the  commencement  of 
the  principal  activity  until  it  is  completed,  the  com- 
mittee hill  does  not  legislate.  Every  right  that  a 
worker  has  secured  under  the  Fair  Labor  Stand- 
ards Act  up  to  the  Mount  Clemens  decision  is  pre- 
served to  him.  I  believe  that  the  distinguished  Sen- 
ator from  Rhode  Island  would  agree  with  the  state- 
ment I  have  just  made. 
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"There  is  one  other  area  in  which  it  could  be  argued 
that  the  committee  bill  might  deprive  a  worker  of 
some  right  which  he  has  earned  or  which  has  been 
accorded  to  him  under  the  Fair  Labor  Standards 
Act,  and  that  is  in  a  determination  or  definition  of 
the  words  "principal  activity."  I  will  give  an  ex- 
ample. Before  the  enactment  of  the  Fair  Labor 
Standards  Act  an  employee  might  have  worked 
upon  a  lathe  under  a  contract,  and  his  contract  may 
have  provided  that  his  pay  should  commence  at  a 
scheduled  hour,  say  at  7  o  'clock  when  the  lathe  be- 
gan to  run,  and  he  began  to  apply  his  energy  to  a 
casting  or  to  a  clock  upon  the  lathe.  After  the  enact- 
ment of  the  Fair  Labor  Standards  Act,  by  inter- 
pretations of  the  Wage  and  Hour  Administrator,  it 
was  held  that  certain  preparatory  activities  such  as 
sharpening  tools,  oiling  the  machinery,  preparing 
his  machinery  for  work,  were  so  closely  related  to 
his  productive  activity  that  the  employer  must  com- 
pensate the  employee  for  it.  We  believe  that  in  the 
use  of  the  words  ^principal  activity'  we  have  pre- 
served to  the  employee  the  rights  and  the  'benefits 
and  the  privileges  which  have  been  given  to  him 
under  the  Fair  Labor  Standards  Act,  because  it  is 
our  opinion  that  those  activities  ivhich  are  so  closely 
related  and  are  an  integral  part  of  the  principal 
activity,  indispensable  to  its  performance,  must  be 
included  in  the  concept  of  principal  activity.  And 
to  make  our  position  clear  we  have  given  examples 
in  the  report." 

Further  support  and  clarification  for  this  position 
appear  in  an  "Interpretation  Bulletin"  issued  Novem- 
ber, 1947,  by  the  United  States  Department  of  Labor, 
entitled ' '  General  Statement  as  to  the  Effect  of  the  Por- 
tal-to-Portal  Act  of  1947  on  the  Fair  Labor  Standards 
Act  of  1938."  Title  29,  Chapter  V,  Code  of  Federal  Reg- 
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ulations,  Part  790.  The  Supreme  Court  of  the  United 
States  has  held  that  such  administrative  interpretations, 
although  not  binding,  are  entitled  to  persuasive  weight. 
United  States  v.  American  Trucking  Assn.,  310  U.  S. 
534 ;  Skidmore  v.  Swift  &  Co.,  323  U.  S.  134.  On  pages  11 
to  13  of  this  bulletin  the  following  statements  appear : 

"Where,  however,  an  employee  is  required  by  his 
employer  to  report  at  a  particular  hour  at  his  work- 
bench or  other  place  where  he  performs  his  princi- 
pal activity,  if  the  employee  is  there  at  that  hour 
ready  and  willing  to  work  but  for  some  reason  be- 
yond his  control  there  is  no  work  for  him  to  perform 
until  some  time  has  elapsed,  waiting  for  work  would 
be  an  integral  part  of  the  employee 's  principal  ac- 
tivities. The  difference  in  the  two  situations  is  that 
in  the  second  the  employee  was  engaged  to  wait 

while  in  the  first  the  employee  waited  to  be  engaged. 

*  *  * 

"(a)  An  employer's  liabilities  and  obligations  un- 
der the  Fair  Labor  Standards  Act  with  respect  to 
the  '  principal '  activities  his  employees  are  employ- 
ed to  perform  are  not  changed  in  any  way  by  section 
4  of  the  Portal  Act,  an  time  devoted  to 
such  activities  must  be  taken  into  account  in  com- 
puting hours  worked  to  the  same  extent  as  it  would 
if  the  Portal  Act  had  not  been  enacted.  But 
before  it  can  be  determined  whether  an  activity 
is  "preliminary  or  postliminary  to  (the)  principal 
activity  or  activities '  which  the  employee  is  employ- 
ed to  perform,  it  is  generally  necessary  to  determine 
what  are  such  'principal'  activities.  The  use  by 
Congress  of  the  plural  form  'activities'  in  the  stat- 
ute makes  it  clear  that  in  order  for  an  activity  to  be 
a^ principal'  activity,  it  need  not  be  predominant  in 
some  way  over  all  other  activities  engap:ed  in  by  the 
employee  in  performing  his  job;  rather,  an  em- 
ployee may,  for  purposes  of  the  Portal-to-Portal 
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Act,  he  engaged  in  several  ^principaV  activities  dur- 
ing the  workday.  The  'principal'  activities  referred 
to  in  the  statute  are  activities  which  the  employee  is 
'  employed  to  perform ' ; 

*  *   * 

' '  The  legislative  history  further  indicates  that  Con- 
gress intended  the  words  '  principal  activities '  to  be 
construed  liberally  in  the  light  of  the  foregoing 
principles  to  include  any  work  of  consequence  per- 
formed for  an  employer,  no  matter  when  the  work 
is  performed.  A  majority  member  of  the  committee 
which  introduced  this  language  into  the  bill  ex- 
plained to  the  Senate  that  it  was  considered  '  suffic- 
iently broad  to  embrace  within  its  terms  such  ac- 
tivities as  are  indispensable  to  the  performance  of 
productive  work. ' 

"(b)  The  term  'principal  activities'  includes  all  ac- 
tivities which  are  an  integral  part  of  a  principal 
activity.  Two  examples  of  what  is  meant  by  an  inte- 
gral part  of  a  principal  activity  are  found  in  the 
Rei3ort  of  the  Judiciary  Committee  of  the  Senate 
on  the  Portal-to-Portal  bill.  They  are  the  follow- 
ing:" (Quoting  examples  set  forth  in  Senate  Re- 
port No.  48,  set  forth  above) 

*  *  * 

''Such  preparatory  activities,  which  the  Adminis- 
trator has  always  regarded  as  work  and  as  compens- 
able under  the  Fair  Labor  Standards  Act,  remain 
so  under  the  Portal  Act,  regardless  of  contrary  cus- 
tom or  contract, 

(c)  Among  the  activities  included  as  an  integral 
part  of  a  principal  activity  are  those  closely  related 
activities  which  are  indispensable  to  its  perform- 
ance. If  an  employee  in  a  chemical  plant,  for  ex- 
ample, cannot  perform  his  principal  activities  with- 
out putting  on  certain  clothes,  changing  clothes  on 
the  employer 's  premises  at  the  beginning  and  end  of 
the  workday  would  be  an  integral  part  of  the  em- 
ployee 's  principal  activity. ' ' 
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Clearly,  in  this  case,  the  activities  of  plaintiffs  in  ap- 
pearing at  a  specified  and  required  time  for  roll  call,  in- 
spection, assignment  of  beats,  and  orders  of  the  day 
were  an  "integral"  part  of  their  duties  as  guards  and 
were  'indispensable"  to  the  performance  of  such  du- 
ties. Otherwise  how  would  they  know  what  beat  to  take 
or  what  specific  orders  of  the  day  to  follow  in  perform- 
ing their  duties  as  guards  ?  Obviously,  the  guards  could 
not  have  performed  their  patrol  duties  without  these 
assigmnents  and  orders. 

As  pointed  out  above,  to  be  a  ''principal"  activity  it 
need  not  be  predominant  and  there  may  be  several 
"principal"  activities.  Here  the  plaintiffs  were  not 
"waiting  to  be  engaged,"  but  were  "engaged  to  wait" 
and  were  "employed  to  perform"  the  activities  in  ques- 
tion. Moreover,  since  plaintiffs  were  required,  under 
penalty  of  discharge,  to  report  at  a  specified  time  and 
place  each  day  for  these  purposes,  it  must  be  said  that 
their  "workday"  began  at  that  time  and  place.  It  fol- 
lows that  previously  existing  provisions  of  the  Fair 
Labor  Standards  Act  apply  to  this  case  and  that  there 
was  no  intent  in  adopting  the  Portal-to-Portal  Act  to 
change  the  application  of  such  provisions  in  a  case  such 
as  this. 

This  conclusion  is  corroborated  by  the  recent  publi- 
cation "The  Portal  to  Portal  Act  of  1947",  Bureau  of 
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National  Affairs,  1947,  p.  39,  as  follows : 

"One  preliminary  activity  which  has  led  to  consid- 
erable litigation  recently  is  standing  roll  call  and 
receiving  instructions  in  the  case  of  plant  guards. 
Several  courts  have  ruled  that  such  time  must  be  in- 
cluded in  overtime  computations  under  the  Wage- 
Hour  Law.  (Bartlett  v.  General  Motors  Corp.,  6 
Wage  and  Hour  Cases  699 ;  Yellow  Truck  &  Coach 
Mfg.  Co.  V.  Edmondson,  6  Wage  and  Hour  Cases 
56 ;  Blazier  v.  Western  Pipe  &  Steel  Co.,  6  Wage 
and  Hour  Cases  636).  It  tvould  appear  that  such  ac- 
tivities of  plant  guards  might  continue  to  he  com- 
pensable under  the  Portal-Pay  Act  as  part  of  their 
^ principal  activity.'  " 

One  of  these  cases,  the  Blazier  case,  was  decided  by 
Judge  Yankwich  and  is  otherwise  referred  to  as  Case 
No.  5727-Y,  D.C.,  S.  D.  Cal.  The  Bartlett  case  is  un- 
reported officially,  but  was  decided  by  Judge  Koscinski, 
Case  No.  4802,  (D.C.E.D.  Mich.).  The  Yellow  Truck 
case  by  the  Circuit  Court  of  Appeals,  Sixth  Circuit,  is 
reported  in  155  F  (2d)  367,  and  states  that  the  appellant 
conceded,  ''as  indeed  it  must,  that  such  time  spent  by 
guards  was  working  time  for  the  purposes  of  the  Fair 
Labor  Standards  Act."  These  decisions,  as  well  as  the 
early  position  taken  in  1940  by  the  U.  S.  Department  of 
Labor  that  all  time  that  an  employee  is  required  to  be  on 
duty  or  at  a  prescribed  place  is  to  be  included  as  working 
time  further  supports  the  conclusion  that  Congress,  in 
adopting  the  Portal-to-Portal  Act,  never  intended  to 
change  this  well  established  rule  and  practice. 
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But  even  assuming  a  contrary  intent  by  Congress, 
which  plaintiffs  strongly  deny,  since  the  contract  of 
employment  in  this  case  was,  in  effect,  to  pay  for  the 
principal  activities  of  the  plaintiffs,  as  distinguished 
from  any  preliminary  or  postliminary  activities  in  con- 
nection therewith/'  it  follows  that  since  these  activities 
were  not  "preliminary  or  postliminary,"  they  were 
compensable  under  the  contract  of  employment  in  this 
case. 

C.  The  Portal-to-Portal  Act  has  no  application  in 

THIS  CASE  FOR  THE  FURTHER  REASON  THAT  THE  CONTRACT 
OF  EMPLOYMENT  AT  HOURLY  RATES,  WITH  TIME  AND  ONE- 
HALF  FOR  OVERTIME,  REQUIRED  THAT  PLAINTIFFS  BE  COM- 
PENSATED FOR  THE  TIME  SPENT  IN  THE  ACTIVITIES  IN  CON- 
TROVERSY, ALTHOUGH  NOT  PAID  FOR  IN  THE  PAST. 

It  is  important  to  bear  in  mind  in  this  case  that  while 
plaintiffs  were  not  organized  and  had  no  written  col- 
lective bargaining  agreement,  (Tr.  87)  they  were  paid  at 
hourly  rates,  with  time  and  one-half  for  work  in  excess 
of  eight  hours  per  day  or  forty  hours  per  week.  (Tr.  76- 
77)  They  had  not,  however,  been  paid  for  the  thirty  min- 
utes each  day  spent  in  roll  call,  inspection,  assignment  of 
beats  and  orders  of  the  day,  (Tr.  78)  although  they  were 
required,  under  penalty  of  discharge,  to  be  present  dur- 
ing that  time  and  for  those  purposes. 

The  question  is  thus  presented  whether,  under  these 
circumstances  and  under  the  facts  of  this  case,  the  em- 
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ployment  contract,  being  one  for  employment  at  hourly 
rates,  with  time  and  one-half  for  overtime,  requires 
compensation  for  the  time  spent  in  these  activities,  de- 
spite the  fact  that  no  such  compensation  had  been  paid 
in  the  past. 

We  therefore  respectfully  direct  the  attention  of  this 
Court  to  the  recent  decision  by  Judge  Yankwich  in  the 
case  of  Devine  v.  Joshua  Hendy  Corp.,  April  30,  1948, 
No.  6176-Y  (D.C.S.D.  Calif.)  7  W.H.  Cas.  936.  That 
case  involved  a  claim  for  back  wages  by  so-called  "lead- 
men"  and  foremen  employed  under  a  contract  provid- 
ing for  hourly  rates,  with  time  and  one-half  for  overtime. 
No  payment  had  been  made  for  time  spent  in  advance  of 
their  regular  shifts  in  consulting  with  foremen  on  the 
previous  shifts  and  in  laying  out  work  for  their  crews. 
The  Court  stated  that : 

*'It  is  true  that  there  was  no  direct  promise  to  pay. 
But  the  contract  with  the  union  implies  a  promise 
to  pay  for  all  work  that  is  required  to  be  done,  either 
before  or  after  the  regular  eight-hour  period. "  (Id., 
p. 945) 

Accordingly,  recovery  was  allowed. 

Attention  is  likewise  directed  to  the  recent  case  of 
Frank  v.  Wilson  &  Co., Inc.,  14  C.C.H.  Labor  Cases,  Par. 
64, 296,  (N.D.  111.,  1948)  in  which  Judge  Igoe  had  a  sim- 
ilar claim  before  him  under  a  contract  of  employment  at 
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hourly  rates,  with  time  and  one-half  for  overtime.  In 
that  case  the  employees  were  employed  in  the  defend- 
ant's mechanical  division  with  scheduled  working  hours 
of  8  A.  M.  to  12  Noon,  and  from  12 :30  P.  M.  to  4 :30  P. 
M.  The  defendant  required  all  employees  to  be  dressed 
in  working  clothes  prior  to  punching  the  time  clock,  and 
to  punch  the  clock  before  commencing  work.  A  rule  of 
the  defendant  required  the  employees  to  be  dressed  and 
ready  to  go  to  work  at  7 :55  A.  M.,  five  minutes  before 
the  start  of  the  shift.  They  were  paid  only  for  the  time 
following  8  A.  M.  The  employment  contract  provided,  as 
did  the  one  here,  for  a  basic  workday  of  eight  hours,  and 
a  basic  work-week  of  forty  hours,  and  that  all  time 
worked  in  excess  of  those  hours  would  be  paid  for  at  the 
rate  of  time  and  one-half.  The  court  held  that  the  five 
minutes  during  which  the  employees  were  required  to 
be  at  their  place  of  employment  before  their  shift  start- 
ed were  compensable  within  the  meaning  of  the  Portal 
Act  by  the  terms  of  the  written  contract  between  the 
parties,  and  also  by  virtue  of  custom  and  practice,  al- 
though the  employees  had  never  been  paid  for  that  time. 

See  also  Marchant  v.  Sands  Taylor  &  Wood  Co.,  75  F. 
Supp.  783, 787,  in  which  a  similar  result  was  reached  for 
employees  paid  on  a  weekly  salary. 

The  plaintiffs  in  this  case  were  employed  at  hourly 
rates.  This,  in  itself,  is  an  agreement  to  pay  such  rates 
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for  each  hour  or  part  of  an  hour  spent  by  the  employees 
in  duties  for  which  they  were  engaged.  This  agreement, 
coupled  with  the  express  written  instructions  and  orders 
by  defendant  Kaiser  Company  to  report  for  work  at  a 
specified  time  and  place  was,  we  submit,  an  agreement 
of  the  type  contemplated  by  Section  2  of  the  Act  to  com- 
pensate plaintiffs  at  such  hourly  rates  for  all  time  spent 
by  plaintiffs  thereafter  until  the  end  of  their  respective 
shifts. 

What  defendants  would  ask  the  Court  to  hold  is  that 
before  an  employer  would  be  liable  for  an  existing  claim 
on  a  theory  of  contract  to  pay  he  must  have,  in  his  con- 
tract with  his  employees,  specified  each  type  of  overtime 
work  that  was  to  be  paid  for  and  that  this  failure  to  do 
so  would  relieve  him  from  all  existing  claims  for  over- 
time compensation  based  on  the  contract  of  employment, 
even  though  the  employer  required  his  employees  to  en- 
gage in  such  unspecified  activities.  Surely  nothing  could 
be  more  removed  from  the  realities  of  the  industrial 
world.  As  this  Court  well  knows,  virtually  the  only  com- 
mon type  of  contract  which  provides  for  overtime  com- 
pensation is  the  type  that  specifies  an  hourly  rate,  with 
time  and  one-half  for  all  overtime  work,  without  specifi- 
cation of  each  possible  type  of  overtime  work.  Surely, 
then,  such  a  contract  must  satisfy  the  requirements  of 
Section  2  of  the  Act.  It  follows  that  since  the  claims  of 
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this  case  were  compensable  under  sucli  a  contract  they 
are  not  barred  by  Section  2  of  the  Portal-to-Portal  Act. 

D.  The  Portal-to-Portal  Act  has  no  application  in 

THIS  CASE  FOR  THE  FINAL  REASON  THAT  THERE  WAS  AN 
IMPLIED,  IF  NOT  EXPRESS,  CONTRACT  TO  PAY  FOR  THE 
ACTIVITIES  IN  CONTROVERSY. 

While  fully  recognizing  the  reference  in  Section  2  of 
the  Portal-to-Portal  Act  to  the  term  "express  provis- 
ion" of  a  contract,  we  respectfully  direct  attention  to 
the  recent  decision  of  Judge  Duncan  in  Conwell  v.  Cent- 
ral Mo.  Tel  Co.  (W.D.  Mo.  W.D.)  74  F.  Supp.  542.  In 
that  case  the  plaintiffs  were  two  night  telephone  oper- 
ators working  on  eleven-hour  night  shifts,  receiving  pay 
for  eight  hours  (later  nine  and  one-half),  the  balance 
being  designated  as  sleeping  time.  The  switchboards 
were  busiest  in  the  first  half  of  the  shift,  tapering  off 
toward  morning.  Sometimes  the  plaintiffs  had  two  or 
three  hours  without  interruption  during  which  they 
slept.  Other  times  they  were  disturbed  too  frequently  to 
sleep.  They  could  not  leave  their  posts  and  had  to  attend 
to  whatever  calls  came  in.  The  practice  of  not  paying  for 
the  three  hours  designated  as  sleeping  time  had  continu- 
ed for  about  twenty  years.  The  court  gave  judgment  for 
all  of  the  unpaid  ''sleeping  time".  In  reaching  this  de- 
cision the  Court  stated  at  pages  544-545 : 

' '  If  defendant  is  correct  as  to  the  legislative  intent, 
then  no  person  other  than  the  organized  groups 
whose  compensation  and  working  hours  and  con- 
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ditions  are  fixed  by  working  agreements  would  be 
able  to  enforce  bis  rigbt  to  overtime  pay  for  time, 
actually  and  legitimately  earned  under  tbe  Fair 
Labor  Standards  Act  prior  to  the  passage  of  the 
Portal-to-Portal  Act." 

*  *  * 

*' Senator  Ferguson,  a  member  of  the  Judiciary 
Connnittee,  who  actively  participated  in  the  prep- 
aration and  passage  of  the  Portal-to-Portal  Act,  in 
discussing  the  extent  to  which  the  proposed  bill  de- 
stroyed existing  causes  of  action,  used  the  following 
language : 

"  '  I  answer  by  saying  that  it  is  the  intent  of  the  sec- 
tion referred  to  abolish  every  known  claim  that 
could  exist  under  the  Fair  Labor  Standards  Act  (29 
U.S.C.A.  Sec.  201  et  seq.)  the  Walsh-Healey  Act 
(41  U.S.C.A.  Sec.  35  et  seq.)  or  the  Bacon-Davis 
Act  (40  U.S.C.A.  Sec.  276a  et  seq.)— specifically 
under  the  acts  and  by  virtue  of  nothing  else  than  the 
acts,  except  claims  which  may  arise  under  any  ex- 
press or  implied  contract.  It  wipes  out  all  claims 
that  are  specifically  provided  for  in  the  acts  refer- 
red to.  I  think  it  was  the  intention  of  the  draftees 
of  the  legislation  to  wipe  out  everything  under  those 
acts  that  was  not  based  upon  contract  or  custom  or 
practice.  That  was  the  intention. ' 

' '  This  statement  seems  to  agree  with  the  statements 
of  most  other  Senators  who  discussed  the  matter.  It 
would,  therefore,  seem  that  it  was  the  intention  of 
the  Congress  to  wipe  out  every  existing  claim  except 
those  that  had  arisen  under  contract  written  or  un- 
written, express  or  implied,  or  pursuant  to  custom 
or  practice. 

"It  must  be  observed,  however,  that  the  Senator 
used  the  expression  or  the  phrase  'express  or  im- 
plied contraet/  Senator  Ferguson  is  recognized  as  a 
profound  lawyer.  He  was  an  outstanding  judge 
prior  to  his  election  to  the  United  States  Senate.  I 
am  sure  his  words  were  not  used  lightly  and  without 
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consideration.  It  is  difficult  to  conclude  that  the 
Congress  of  the  United  States  intended  to  deny 
jurisdiction  of  the  Court  over  legitimate  claims  of 
employees  who  had  actually  worked  many  hours  in 
excess  of  40  hours  permitted  by  the  Fair  Labor 
Standards  Act.  Nowhere  was  it  insisted  during  the 
consideration  of  the  Act  that  such  claims  were  un- 
fair or  unjust  or  outside  the  scope  of  the  Fair  Labor 
Standards  Act,  nor  were  there  any  expressions  in- 
dicating a  desire  to  destroy  any  such  claims,  or  the 
jurisdiction  of  the  Court  with  respect  thereto  ex- 
cept insofar  as  it  was  necessary  to  deny  jurisdiction 
with  respect  to  the  portal-to-portal  pay  cases  which 
were  not  seeking  compensation  for  actual  services 
rendered  for  productive  labor,  but  for  traveling  and 
waiting  time  and  for  other  activities  outside  actual 
productive  activities. ' ' 

The  general  law  and  the  law  of  Oregon  (which  gov- 
erns the  contract  in  this  case)  is  well  stated  in  Roberts 
V.  Gerlinger,  124  Or.  461,  467,  as  follows : 

"Where  one  performs  for  another,  with  the  other's 
knowledge,  a  useful  service  of  a  character  that  is 
usually  charged  for,  and  the  person  for  whom  the 
service  is  performed  expresses  no  dissent  or  avails 
himself  of  the  service,  a  promise  to  pay  the  reason- 
able value  of  the  service  is  implied:  6  R.C.L.,  p. 
587,  Sec.  6." 

To  the  same  effect,  as  stated  in  Le  Mieux  Bros.  v.  Tre- 
mont  Lhr.  Co.,  140  F  (2d)  387  (CCA  5th),  at  page  389 : 

"  It  is  the  universal  rule  in  States  having  a  common- 
law  background  that  where  one  renders  services  to 
another  at  the  request  of  the  latter  there  arises  an 
implied  contract  to  pay  the  servant  the  reasonable 
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value  of  those  services.  An  implied  contract  is  as 
binding  as  an  expressed  contract,  and  has  as  its 
origin,  or  base,  the  agreement  between  the  parties. 
The  law  operates  on  the  agreement  as  distinguished 
from  becoming  a  part  of  the  agreement. ' ' 

See  also  Page  on  Contracts,  Vol.  3,  (2d  Ed.),  Sec. 
1442,  as  follows : 

"If  the  services  are  rendered  at  the  request  of  the 
person  for  whom  they  are  rendered  or  if  the  'bene- 
fits thereof  are  accepted  voluntarily  by  such  person 
there  is  an  implied  promise  on  his  part  to  make 
reasonable  compensation  therefor  if  no  express  con- 
tract has  been  made ;  if  the  services  are  such  as  are 
ordinarily  paid  for  and  if  the  party  who  rendered 
them  was  not  bound  to  render  them  without  com- 
pensation. ' ' 

It  is  likewise  established  law  that  recovery  may  be  had 
on  the  basis  of  implied  contract  for  extra  work  or  serv- 
ices outside  the  contract,  but  performed  in  connection 
therewith,  when  rendered  at  the  expressed  or  implied 
request  of  the  other  party  and  when  performed  with  his 
knowledge  and  consent.  17  C.J.S.  Contracts,  Sec.  364; 
13  C.J.  Contracts,  sec.  588,  p.  585. 

In  this  case,  of  course,  it  was  both  with  the  knowledge 
and  request  of  defendant  Kaiser  Company  that  plain- 
tiffs reported  thirty  minutes  in  advance  of  their  patrol 
duty  for  roll  call,  inspection,  assignment  of  beats  and 
orders.  Clearly  these  services  were  of  a  useful  nature  to 
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the  company  or  it  would  not  have  required  them,  under 
penalty  of  discharge.  It  is  equally  clear  that  these  serv- 
ices were  of  a  character  usually  charged  for,  since  both 
under  the  Fair  Labor  Standards  Act  since  the  release 
of  Interpretative  Bulletin  No.  13,  supra,  and  by  general 
industrial  practice,  where  an  employee  is  required  to 
report  at  a  specified  time  and  place  on  his  employer's 
premises,  all  time  spent  and  services  performed  by  him 
thereafter  are  usually  regarded  as  time  worked,  to  be 
charged  and  paid  for.  At  least  plaintiffs  were  not  bound 
to  render  these  services  without  compensation.  Thus  the 
requirements  of  the  Roberts  and  Le  Mieux  cases  are 
clearly  satisfied,  as  well  as  the  requirements  specified 
by  Page  on  Contracts,  supra. 

Furthermore,  if  defendants  should  maintain  their 
position  that  the  contract  of  employment  in  this  case 
contemplated  payment  only  for  actual  guard  duties,  and 
not  for  the  activities  in  question,  then  these  activities 
constituted  extra  work  outside  the  contract,  but  per- 
formed in  connection  therewith  at  the  express  request 
of  the  employer  and  with  his  knowledge  and  consent, 
with  the  result  that  plaintiffs  are  entitled  to  recover  for 
these  activities  on  the  basis  of  implied  contract,  under 
the  above  quoted  rules. 

Finally,  if,  on  the  contrary,  defendants  should  take 
the   position,  as  previously  contended  herein  by  plain- 
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tiffs,  that  the  contract  of  employment  in  this  case  was 
for  payment  solely  for  the  principal  activities  of  the 
plaintiffs,  as  distinguished  from  preliminary  or  post- 
liminary  activities,  then  the  activities  in  question,  being 
principal  activities,  as  demonstrated  above,  are  com- 
pensable by  express  contract,  with  the  result  that  these 
claims  are  not  barred  by  section  2  of  the  Portal-to-Por- 
tal  Act. 


E.  If  Defendant  contends  that  Plaintiffs  have  been 

PAID  IN  FULL  FOR  ALL  TIME  WORKED^  INCLUDING  THE 
activities  in  question,  then  the  law  REQUIRES 
ADDITIONAL  ONE-HALF  TIME  PAY  FOR  ALL  SUCH  TIME 
OVER  FORTY  HOURS  IN  ANY  WEEK. 

If  the  Court  should  reject  plaintiff's  contention  that 
they  have  been  paid  nothing  for  the  time  in  question, 
and  if,  as  appears  to  be  the  case,  defendants  should  take 
the  position  that  wages  already  paid  to  plaintiffs  fully 
compensated  them  for  all  time  worked,  including  the 
time  spent  in  the  activities  in  question,  there  would  still 
be  an  issue  whether  they  have  been  paid  for  such  activi- 
ties not  only  straight  time  rates,  but  also  additional  half 
time  as  the  overtime  compensation  required  under  the 
Fair  Labor  Standards  Act. 

To  illustrate:  X  employee  worked  eight  hours  each 
day  for  six  days  a  week  on  patrol  duty — or  a  total  of  48 
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hours.  He  also  spent  30  minutes  each  day  in  reporting 
for  roll  call,  inspection,  assignment  of  beats,  orders  of 
the  day — or  three  additional  hours,  making  a  total  of  51 
hours.  He  was  paid  $52.00  per  week,  computed  at  $1.00 
per  hour  for  40  hours  and  $1.50  per  hour  for  eight  hours 
of  overtime. 

If  defendant  should  now  contend  that  the  $52.00  paid 
for  the  week  also  included  payment  for  all  51  hours  of 
work,  then  it  would  follow  that  although  the  employee 
had  been  paid  additional  overtime  compensation  for  the 
first  eight  hours  in  excess  of  40  hours  per  week,  as  re- 
quired by  the  Fair  Labor  Standards  Act,  he  has  been 
paid  only  at  straight  time,  but  not  at  time  and  one-half, 
for  the  additional  three  hours  spent  in  the  activities  here 
in  controversy. 

Since,  therefore,  under  such  a  contention,  there  would 
have  been  at  least  a  custom,  if  not  a  contract,  to  pay  for 
these  three  hours  at  straight  time,  section  2  of  the 
Portal-to-Portal  Act  would  not  relieve  the  employer 
from  liability  and  the  usual  requirements  of  the  Fair 
Labor  Standards  Act  would  remain  applicable.  Under 
these  requirements  the  employer  would  be  liable  to  pay 
an  additional  one-half  time  for  these  three  hours  when- 
ever they  resulted  in  work  in  excess  of  40  hours  in  any 
week. 
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The  formula  for  computing  the  additional  payment 
would  be  as  follows — using  the  example  cited  above :  If 
X  had  been  paid  $48.00  straight  time  pay  for  51  hours' 
work,  his  hourly  rate  would  be  $.94  per  hour.  He  would 
then  be  entitled  to  additional  one-half  time  pay  at  $.47 
per  hour  for  the  12  hours  in  excess  of  40  hours  in  the 
week  or  a  total  of  $5.64.  He  has  already  been  paid  $4.00 
as  overtime  compensation  for  eight  hours  in  excess  of 
40  hours  in  the  week.  Thus,  he  would  still  be  entitled  to 
receive  the  difference  of  $1.64  for  the  week  as  the  ad- 
ditional overtime  compensation  not  yet  paid  for  the 
three  hours  in  question. 

It  is,  of  course,  the  position  of  plaintiffs  that  they 
have  been  i3aid  nothing  whatever  for  the  activities  in 
question  and  are  entitled  to  full  payment  at  time  and 
one-half  for  that  time — or,  to  use  the  example  above,  to 
be  paid  for  three  hours  at  $1.50  per  hour,  making  a  total 
of  $4.50  additional  pay  due  for  the  week.  But  if  the 
Court  should  reject  this  contention  it  would  appear  that 
plaintiffs  would  at  least  be  entitled  to  be  paid  additional 
one-half  time  pay  for  the  three  hours  spent  each  week 
in  the  activities  in  question  for  the  reason  that  it  ap- 
pears to  be  defendant's  position  that  plaintiffs  have 
already  been  paid  for  the  time  spent  in  these  activities. 
But  such  payment  was,  at  the  most,  at  only  straight  time 
rates. 
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II.  IF  THE  PORTAL-TO-POKTAL  ACT  HAS  AP- 
PLICATION TO  THE  FACTS  OF  THIS  CASE, 
THEN  SAID  ACT  IS  UNCONSTITUTIONAL 
AS  APPLIED  TO  SUCH  FACTS. 

It  must  be  conceded,  of  course,  that  most  of  the 
courts  which  have  passed  upon  the  question  have  up- 
held the  constitutionality  of  the  Portal-to-Portal  Act 
as  applied  to  the  facts  involved  in  those  cases.  These  de- 
cisions have,  in  the  main,  been  based  upon  four  princi- 
pal grounds : 

(a)  That  claims  for  overtime  compensation  are 
not  vested  property  rights,  but  are  statutory  rights 
which  can  be  destroyed  at  the  pleasure  of  Congress 
mthout  constitutional  inhibitions  ; 

(b)  That  even  if  such  claims  constitute  vested  prop- 
erty rights,  such  rights  are  subject  to  the  power  of  Con- 
gress to  limit  or  destroy  under  its  power  to  regulate  in- 
terstate commerce; 

(c)  That  the  jurisdiction  of  the  federal  district 
courts  is  wholly  statutory  and  may  thus  be  withdrawn 
completely,  thus  removing  the  means  for  enforcement  of 
such  claims  without  constitutional  inhibitions;  and 

(d)  That  the  Act  does  no  more  than  to  validate  con- 
tracts which  may  have  been  illegal  when  made,  which 
is  within  the  constitutional  power  of  Congress. 
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It  must  be  further  conceded  that  if  any  one  of  these 
grounds  as  applied  to  the  facts  of  this  case  is  valid, 
then  the  Act  is  constitutional.  It  is  the  position  of  ap- 
pellants, however,  not  only  that  the  prohibitions  of  the 
Act  do  not  apply  to  the  facts  of  this  case,  for  the  reas- 
ons stated  above,  but  that,  if  so  applicable,  then  the  Act 
is  unconstitutional  insofar  as  it  is  applied  to  the  facts  of 
this  case.  In  support  of  this  position  appellants  con- 
tend, as  stated  below  in  more  detail,  that  the  more  re- 
cent and  better  reasoned  decisions  on  the  constitution- 
ality of  this  Act  make  it  clear  that  each  of  the  four 
grounds  stated  above  is  either  too  broadly  stated  or  is 
subject  to  qualifications  which  are  peculiarly  applic- 
able to  the  facts  of  this  case. 

A.  The  claims  of  Plaintiffs  in  this  case  are  not 

PURELY  STATUTORY  RIGHTS  BUT  ARE  VESTED  PROPERTY 
RIGHTS,  AND  EVEN  IF  STATUTORY  RIGHTS  CANNOT  BE 
COMPLETELY  DESTROYED. 

Despite  decisions  to  the  contrary,  it  is  submitted  that 
the  correct  view  as  to  the  nature  of  claims  for  overtime 
compensation  under  the  Fair  Labor  Standards  Act  is 
that  expressed  in  a  recent  and  most  scholarly  discus- 
sion of  this  subject  by  Judge  Driver  in  Miller  v.  Howe 
Sound  Mining  Co.,  (E.  D.  Wash.)  decided  May  11, 
1948,  and  as  yet  not  officially  reported,  but  to  be  found 
in  8  W.  H.  Cas.  1.  In  that  case  Judge  Driver,  after 
quoting  many  decisions  to  support  his  position,  held  as 
follows  on  this  point : 
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'^  .  .  plaintiff's  claims  to  overtime  pay,  although 
arising  out  of  the  Fair  Labor  Standards  Act,  are 
compensatory  and  quasi-contraetural,  vested  prop- 
erty rights,  such  as  would  usually  be  within  the  pro- 
tection of  the  due  process  clause. ' ' 

To  a  similar  effect  see  the  comprehensive  analysis  of 
this  Act  in  ''Constitutionality  of  the  Portal-to-Portal 
Act",  47  Col.  L.  Rev.  1010,  at  1015  and  1021.  To  the  same 
effect  see  Fletcher  v.  Grinnell  Bros.,  64  F.  Supp.  778, 
ISO  •,Reid  v.  Solar  Corp.,  69  F.  Supp.  626,  637.  This,  of 
course,  is  in  accord  with  the  general  proposition  that  a 
vested  statutory  cause  of  action  is  property.  Pritchard 
V.  Norton,  106  U.  S.  124, 132 ;  United  States  v.  Standard 
Oil  Co.  of  Calif.,  21  F.  Supp.  645,  661 ;  aff 'd  107  F.  (2d) 
402  (CCA  9th)  ;  c.  d.  84  L.  ed.  1003, 1019. 

But  even  if,  as  held  by  some  courts,  such  claims  are 
wholly  statutory,  it  does  not  follow,  as  some  cases  have 
held,  that  Congress  may  Avith  impunity  destroy  such 
rights  by  retroactive  legislation.  Thus,  as  pointed  out  in 
47  Col.  L.  Rev.  1010,  at  1013: 

"It  has  been  argued  that  the  due  process  clause  does 
not  protect  against  retroactive  destruction  of  rights 
created  by  statute  since  they  are  not  vested.  But  the 
decisions  fail  to  support  the  distinction  between 
statutory  rights  and  vested  rights  since  legislation 
retroactively  eradicating  statutory  causes  of  action 
has  been  both  upheld  and  invalidated  under  the  14th 
Amendment.  An  analysis  of  the  cases  dealing  with 
such  legislation  reveals  that  the  nature  of  the  claim, 
rather  than  the  fact  that  it  was  statutory,  has  been 
the  determinative  factor." 
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This  article  then  discusses  the  cases  on  the  subject  and 
reaches  the  conclusion  that  when  statutory  liability  has 
been  imposed  for  compensatory  purposes  retroactive 
laws  have  been  held  invalid  and  that  claims  for  overtime 
compensation  under  the  Fair  Labor  Standards  Act  are 
compensatory  in  nature.  (Id.  1014,  1015)  To  the  same 
effect  see  "The  Portal-to-Portal  Act  of  1947",  34  Va.  L. 
Rev.  26  at  35-36  and  53. 

That  claims  under  the  Fair  Labor  Standards  Act  are 
compensatory  in  nature  is  firmly  established  by  the  case 
of  Overnight  Motor  Transp.  Co.  v.  Missel,  316  U.  S.  572, 
583.  Decisions  holding  other  rights  based  on  statutes  to 
be  compensatory  and  therefore  inmiune  from  retro- 
active legislation  include :  Ettor  v.  Tacoma,  228  U.  S. 
148 ;  Coombes  v.  Getz,  285  U.  S.  434  and  Steamship  Co. 
V.  JoUiffe,  2  Wall.  450 ;  17  L.  Ed.  805. 

Consider  now  the  nature  of  the  claims  in  this  case. 
These  are  not  claims  for  compensation  for  time  spent  in 
walking  to  work  or  in  other  activities  of  a  purely  "pre- 
liminary" or  "postliminary"  nature,  as  those  terms  have 
been  defined,  as  discussed  above.  In  such  cases  the  em- 
ployees were  not  requested  or  required  to  report  at  any 
given  time  and  place  and  such  activities  were  all  engag- 
ed in  before  the  time  when  they  were  required  to  report 
for  work.  It  is  thus  understandable  why  some  courts 
have  held  that  claims  for  such  activities  are  "wholly 
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statutory"  and  not  compensatory  in  nature,  although 
appellants  do  not  agree  with  the  soundness  of  such  de- 
cisions. 

In  this  case,  however,  plaintiffs  were  required  to  re- 
port at  a  given  time  and  place.  All  of  the  activities  in 
question  were  performed  after  that  time.  These  activi- 
ties were  not  of  a  "preliminary"  or  ''postliminary"  na- 
ture, but  were  among  the  "principal"  activities  of  the 
plaintiffs,  because  indispensable  to  the  performance  of 
their  patrol  activities.  Finally,  there  was  a  liability  on 
the  basis  of  implied  contract  for  such  activities,  since 
performed  at  the  request  of  the  employer,  even  if  it  be 
held  that  an  implied  contract  does  not  satisfy  the  re- 
quirements of  Section  2  of  the  Act. 

Therefore,  it  is  submitted  that  under  these  circum- 
stances claims  for  compensation  for  such  work  consti- 
tute vested  contractural  or  property  rights  which  are 
protected  from  retroactive  destruction  by  statute  and 
that  even  if  such  claims  be  regarded  as  constituting  no 
more  than  a  statutory  right,  which  appellants  strongly 
deny,  the  claims  under  these  circumstances  must  clearly 
be  regarded  as  compensatory  in  nature  and  that  their 
destruction  by  retroactive  legislation  is  therefore  pro- 
hibited. 
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B.  Even  rights  subject  to  the  commerce  power  are 

PROTECTED  BY  THE  GUARANTY  OF  DUE  PROCESS  OF  LAW, 
WHICH  WOULD  RENDER  THE  PORTAL-TO-PORTAL  ACT 
AS  UNCONSTITUTIONAL  IF  APPLIED  TO  THE  FACTS  OF 
THIS  CASE. 

Several  decisions  in  upholding  the  constitutionality 
of  the  Portal-to-Portal  Act  have  inferred  that  since  the 
statute  is  an  exercise  of  the  commerce  power,  even  vest- 
ed contract  or  property  rights  can  be  destroyed  retro- 
actively with  impunity.  In  the  only  circuit  court  decis- 
ion to  pass  directly  on  this  question,  however,  it  was  held 
by  Judge  Parker  in  Seese  v.  Bethlehem  Steel  Co.  (CCA 
4th)  decided  May  5, 1948,  and  still  unreported  officially, 
although  reported  in  7  W.  H.  Cas.  989,  that  even  the 
exercise  of  the  commerce  power  is  subject  to  the  guar- 
antee of  due  process  of  law  and  that 

"Not  even  in  the  exercise  of  the  commerce  power 
may  Congress  take  one  man's  property  and  give  it 
to  another  or  arbitrarily  strike  down  rights  arising 
under  contract, ..." 

The  decision  went  on  to  hold,  however,  that  claims  for 
time  spent  in  changing  clothes  and  walking  to  work  he- 
fore  the  time  required  to  report  for  work  might  be  taken 
away  by  Congress  without  violation  of  due  process  of 
law. 

Likewise,  Judge  Driver  in  Miller  v.  Howe  Sound 
Mining  Co.,  supra,  held  that  the  commerce  clause  is  sub- 
ject to  the  guarantee  of  due  process  in  the  Fifth  Amend- 
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ment,  that  the  only  remaining  question  was  whether  the 
Act  was  unreasonable,  arbitrary  and  capricious,  and 
that  plaintiff  had  the  burden  of  proving  such  to  be  the 
case.  In  that  decision,  however,  the  exact  nature  of  the 
activities  involved  did  not  appear  and  the  sole  question 
was  the  validity  of  the  complaint. 

To  the  same  effect,  see  47  Col.  L.  Rev.  1010,  supra,  at 
1017-1018,  citing  many  cases : 

' '  It  has  been  suggested  that  property  rights,  despite 
the  usual  protection  of  the  Fifth  Amendment,  may 
be  eradicated  by  an  exercise  of  the  Congressional 
power  to  regulate  interstate  conunerce.  This  sug- 
gestion is  based  upon  an  interpretation  of  state- 
ments often  made  by  the  Court  in  sustaining  stat- 
utes enacted  under  the  interstate  conmierce  power. 
Such  an  interpretation  is  not  only  contrary  to  the 
highest  judicial  opinion,  but  also  is  repugnant  to 
the  most  basic  constitutional  principle — that  laws 
enacted  pursuant  to  one  of  the  powers  conferred 
on  the  federal  government  must  conform  to  the  in- 
hibitions of  other  clauses  of  the  Constitution.  An 
examination  of  the  cases  in  which  such  statements 
have  usually  appeared  reveals  that  the  legislation 
involved  merely  restricted  the  prospective  'freedom 
of  contract'  of  the  individual  affected.  In  other  in- 
stances, the  statute  prevented  the  completion  of  an 
executory  contract,  or  altered  the  organizational 
form  of  an  economic  relationship.  When  an  accrued 
cause  of  action  has  been  at  stake,  the  statute  merely 
postponed  the  time  for  prosecution  of  the  claim  or 
\\dthdrew  but  one  of  several  remedies  for  its  en- 
forcement. In  no  situation,  however,  did  the  Court 
completely  deny  relief  to  one  whose  underlying: 
cause  of  action  had  accrued.  Examined  in  this  light, 
the  dicta  seem  only  to  restate  in  another  form  the 
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familiar  proposition  that,  when  Congress  has  power 
to  legislate  on  a  certain  subject,  the  validity  of  tlie 
statute  under  the  due  process  clause  will  depend 
upon  its  reasonableness. " 

And,  later,  at  pages  1020-1021 : 

'^In  the  light  of  these  facts,  the  final  question  is 
whether  the  legislation  is  in  the  realm  of  arbitrary 
action  or  within  the  limits  of  Congressional  dis- 
cretion. The  answer  to  this  question  depends  upon 
the  Court's  determination  of  whether  the  economic, 
political,  and  social  consequences  inherent  in  the 
deprivation  of  employees'  claims  for  accrued  com- 
pensation outweigh  by  far  the  beneficial  effects  of 
relieving  employers  from  liability.  The  Portal-to- 
Portal  Act  has  answered  this  question  in  the  nega- 
tive, and,  in  the  past  decade,  the  Congressional  solu- 
tion to  economic  questions  has  been  accepted.  How- 
ever, the  very  novelty  of  the  legislation  may  affect 
its  validity.  This  is  probably  the  most  outright  in- 
stance in  which  potential  property  has  been  taken 
from  one  specific  class,  employees,  and  has  been 
given  by  the  legislature  to  another,  their  employers. 
"Whereas  a  statute  is  not  necessarily  deemed  arbi- 
trary because  it  incidentally  works  a  hardship  on 
one  group  while  benefiting  another,  the  previous 
limits  of  Congressional  power  to  effect  such  a  result 
for  economic  reasons  may  well  have  been  surpassed 
bv  the  tremendous  consequences  accomplished  bv 
this  Act." 

Therefore,  one  of  the  important  questions  before  this 
Court  is  whether  the  Portal-to-Portal  Act,  if  applied  to 
bar  claims  for  the  activities  involved  in  this  case,  would 
be  unreasonable,  arbitrary  and  capricious,  and  there- 
fore unconstitutional  insofar  as  applicable  to  the  facts 
of  this  case. 
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Here  again  it  is  important  to  bear  in  mind  that  this  is 
not  the  usual  "portal-to-portal"  type  of  case  involving 
walking  time  or  other  activities  before  the  time  at  which 
employees  were  required  to  report  for  work.  The  great 
bulk  of  the  cases  sought  to  be  outlawed  by  the  Portal- 
to-Portal  Act  and  which  were  regarded  as  involving 
"windfalls"  to  employees  under  the  3It.  Clemens  decis- 
ion were  clearly  of  that  character  and  even  the  economic 
aspects  of  those  cases  has  been  exaggerated.  47  Col.  L. 
Rev,  1010,  supra,  at  1020.  As  to  such  cases,  however,  it 
may  be  assumed  with  some  plausibility  that  the  action  of 
Congress  was  not  unreasonable,  arbitrary  or  capricious. 

This  case,  however,  involves  a  claim  for  activities  fol- 
lowing the  time  when  plaintiffs  were  required  hy  writ- 
ten orders  to  report  at  a  specified  place — thereby  falling 
within  the  definition  of ' '  time  worked ' '  at  least  since  the 
issuance  of  Interpretative  Bulletin  No.l3,  supra, in  1940. 
The  case  was  filed  on  January  17, 1948,  months  before 
the  decision  in  the  Mt.  Clemens  case,  on  June  10,  1946. 
The  activities  involved  are  among  the  principal  activi- 
ties of  the  employees,  as  heretofore  demonstrated  and  as 
distinguished  from  "preliminary"  or  "postliminary" 
activities,  as  were  involved  in  most  of  the  "portal-to- 
portal"  cases.  In  any  event,  there  was  an  im- 
plied contract  to  pay  for  these  activities,  based  on  ex- 
press request  of  the  employer,  and  even  if  such  an  im- 
plied contract  does  not  satisfy  the  terms  of  the  Portal- 
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to-Portal  Act,  it  creates  an  obligation  which  cannot  be 
destroyed  retroactively  under  the  due  process  clause. 

It  is  therefore  submitted  that  even  if  the  language  of 
Section  2  of  the  Portal-to-Portal  Act  be  interpreted  as 
broad  enough  to  foreclose  existing  claims  for  compensa- 
tion for  such  activities,  which  appellants'  strongly  deny, 
it  would  be  wholly  unreasonable,  arbitrary  and  capric- 
ious to  bar  retroactively  all  existing  claims  for  compen- 
sation for  such  activities  where  facts  and  circumstances 
exist  such  as  are  presented  in  this  case.  It  follows  that 
the  Act  must  either  be  construed  in  a  way  so  as  to  avoid 
unconstitutionality,  i.  e.,  as  not  applicable  to  the  facts 
of  this  case,  or  else  must  be  held  unconstitutional  insofar 
as  it  applies  to  such  facts. 

C.  To  WITHDRAW  JURISDICTION  OF  BOTH  STATE  AND  FED- 
ERAL COURTS  TO  GRANT  COMPENSATION  FOR  THE  ACTIVI- 
TIES INVOLVED  IN  THIS  CASE  WOULD  BE  TO  DESTROY  THE 
RIGHT  OF  COMPENSATION  ITSELF  AND  WOULD  VIOLATE 
THE  DUE  PROCESS  CLAUSE  OF  THE  FiFTH  AMENDMENT. 

Despite  decisions  to  the  contrary,  it  is  respectfully 
submitted  that  the  sound  rule  on  the  question  of  with- 
drawal of  jurisdiction  from  the  courts  over  such  cases  is 
that  stated  by  Judge  Driver  in  Miller  v.  Howe  Sound 
Mining  Co.,  supra,  as  follows,  after  citation  of  author- 
ities : 

"  It  is  my  conclusion  that  Congress  can  not  destroy 
constitutionally  protected  property  rights  by  the 
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expedient  of  withdrawing  jurisdiction  from  every 
Court  in  which  suits  for  their  enforcement  could  be 
brought. ' ' 

He  therefore  concludes  that  the  validity  of  the  Act  de- 
pends upon  whether  Congress  by  section  2  (a)  of  the 
Act  can  directly  relieve  employers  from  liability  for 
such  claims. 

The  same  \dew  is  expressed  in  47  Col.  L.  Rev.,  1010, 
supra,  at  1021-1025,  in  which  it  is  pointed  out  that  in 
previous  decisions  involving  other  statutes  there  was 
not  a  total  destruction  of  all  remedies  whatever,  in  hoth 
state  and  federal  courts.  It  is  there  stated,  at  pages 
1023-1024,  in  part : 

"The  Supreme  Court  has  recognized  the  fact  that 
the  state  legislature  may  make  changes  in  the  pro- 
cedure a  party  must  follow  to  enforce  his  right.  But 
it  has  held  that  'a  State  may  not  deprive  a  person 
of  all  existing  remedies  for  the  enforcement  of  a 
right,  which  the  State  has  no  power  to  destroy  . . . . ' 
That  there  exists  a  similar  limitation  on  Congres- 
sional action  has  also  been  enunciated.  Moreover,  in 
instances  where  substantial  remedial  changes  have 
been  effected,  the  Court  has  been  careful  to  point 
out  that,  had  the  right  itself  been  diminished,  a  due 
process  question  would  have  been  presented.  It  can- 
not be  expected  that  the  Court,  which  has  so  often  in 
recent  years  discarded  conceptualistic  arguments 
in  resolving  important  issues,  will  fail  to  recognize 
that  it  is  a  right  rather  than  a  remedy  that  is  nulli- 
fied by  the  Portal-to-Portal  Act.  Thus  there  is  pre- 
sented no  problem  different  from  that  involved 
when  a  direct  attempt  to  relieve  employers  from 
accrued  statutory  liability  is  made. ' ' 
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and  later,  after  discussing  the  various  cases, 

"If  an  analysis  of  all  the  cases  concerning  with- 
drawal of  jurisdiction  reveals  anything  at  all,  it  is 
that  a  novel  experiment  has  been  attempted  in  the 
Portal-to-Portal  Act,  and  what  few  precedents  can 
be  amassed  are  unfavorably  disposed  to  its  val- 
idity." 

An  even  broader  objection  is  expressed  in  34  Va.  L. 
Rev.  26,  supra,  at  50-52,  in  contending  that  by  removal  of 
jurisdiction  from  the  courts  Congress  "has  assailed  the 
one  dangerous  chink  in  the  Fifth  Amendment's  armor 
and  thereby  is  guilty  of  a  reprehensible  lack  of  self- 
restraint."  Although  conceding  that  the  technique  is 
effective,  this  article  continues  at  page  52 : 

".  .  .its  use  is  certainly  to  be  condemned  and  falls 
within  the  opprobium  attached  to  attempts  to  pack 
the  Supreme  Court.  No  less  objectionable  than 
those  endeavors  to  upset  the  separation  of  powers 
is  this  present  day  tampering  with  the  jurisdiction 
of  the  courts  to  avoid  constitutional  questions  and  a 
face  to  face  conflict  with  substantive  questions  .... 
A  strong  argument  can  be  made  out  against  per- 
mitting the  use  of  this  device  on  the  ground  that 
congressional  authority  is  both  created  and  con- 
ditioned by  the  Constitution  and  that,  while  Con- 
gress has  the  power  to  limit  the  jurisdiction  of  the 
courts,  it  may  not  exercise  the  power  if  the  effect  is 
to  violate  the  5th  Amendment. ' ' 

and,  later,  that  this  technique 

"must  be  confined  lest  the  independence  of  the 
courts  be  subjected  to  the  rise  and  fall  of  the  tides 
of  public  opinion.  The  passions  of  the  hour  must  not 
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be  permitted  to  evade  constitutional  safeguards  by 
detour." 


It  is  interesting  to  compare  the  comments  of  the  learn- 
ed trial  judge  in  this  case,  (Tr.  93)  although  his  conclu- 
sions, which  were  based  on  an  earlier  decision  in  Boehle 
V.  Electro  Metallurgical  Co.,  72  F.  Supp.  21,  have  been 
criticized  in  their  failure  to  appreciate  that  the  legisla- 
tion involved  in  previous  decisions  on  this  question  did 
not  wholly  destroy  all  available  remedies.  47  Col.  L.  Rev. 
1010,  supra,  at  1025. 

In  other  words  ,the  guarantee  of  due  process  applies 
to  the  exercise  by  Congress  of  all  its  powers,  including 
its  power  to  remove  jurisdiction  from  the  courts  as  well 
as  its  power  over  connnerce.  Therefore,  as  indicated  in 
the  Miller  case,  supra,  and  in  47  Col.  L.  Rev.  1010,  supra, 
the  real  question  on  this  issue  is  whether  Congress  could 
directly  relieve  employers  from  liability  for  such  claims 
and  thereby  destroy  the  rights  themselves.  This,  of 
course,  involves  the  question  of  whether  such  a  course 
of  action  is  a  valid  exercise  of  the  commerce  power,  or 
whether  in  the  facts  of  this  particular  case,  such  an  at- 
tempted exercise  of  this  power  would  be  unreasonable, 
arbitrary  and  capricious  and  would  thereby  violate  the 
guarantee  of  due  process  of  law.  This  question  has  been 
discussed  above  and  it  should  require  no  repetition  to 
demonstrate  the  unreasonable,  arbitrary  and  capric- 
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ious  effect  of  denying  all  relief  to  the  plaintiffs  under 
the  facts  of  this  case. 

D.  In  this  case  there  can  be  no  validation  by  the 

PORTAL-TO-PORTAL  ACT  OF  A  PREVIOUSLY  INVALID 
CONTRACT  NOT  TO  PAY  COMPENSATION  FOR  THE  ACTIVI- 
TIES HERE  INVOLVED  FOR  THE  REASON  THAT  THERE  WAS 
NO  SUCH  CONTRACT  AND^  ON  THE  CONTRARY,  IT  WAS 
EITHER  EXPRESSLY  OR  IMPLIEDLY  AGREED  THAT  PLAIN- 
TIFFS WOULD  BE  COMPENSATED  FOR  SUCH  ACTIVITIES. 

In  Seese  v.  Bethlehem  Steel  Co.,  supra,  it  was  suggest- 
ed that  all  Congress  did  in  the  Portal-to-Portal  Act  was 
to  validate  agreements  between  employers  and  employ- 
ees which  were  invalid  under  the  Fair  Labor  Standards 
Act  hy  reason  of  its  interpretation  by  the  Supreme 
Court  of  the  United  States  and  that  Congress  has  power 
to  validate  retroactively  contracts  which  were  illegal 
when  made.  Cf.  Bateman  v.  Ford  Motor  Co.,  76  F.  S. 
178,  also  referring  to  legalizing  understandings  which 
employers  and  employees  had  before  the  Mt.  Clemens 
decision. 

Such  an  argument  may  have  some  plausibility  when 
applied  to  cases  in  which  employees  had  engaged  for  a 
long  period  without  additional  pay  in  walking  time  and 
other  similar  activities  prior  to  the  time  when  they  were 
required  to  report  for  work.  It  is  clear,  however,  that 
such  an  argument  can  have  no  application  to  the  facts 
of  this  particular  case  for  at  least  three  reasons : 
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(1)  This  is  not  a  case  in  which  the  contract  of  employ- 
ment was  illegal  because  of  interpretation  of  the  Fair 
Labor  Standards  Act  by  the  Supreme  Court  of  the 
United  States.  Here,  on  the  contrary,  even  if  there  was 
an  agreement  not  to  pay  for  the  activities  in  question, 
which  plaintiffs  strongly  deny  for  reasons  appearing 
below,  any  such  agreement  was  clearly  illegal  not  solely 
by  reason  of  decisions  of  the  Supreme  Court  giving  rise 
to  the  Portal-to-Portal  Act,  but  on  its  very  face,  since 
the  employees  were  required  in  writing  to  report  at  a 
given  time  and  place,  which  clearly  required  payment 
for  all  subsequent  activities  by  virtue  of  the  base  pro- 
visions of  the  Fair  Labor  Standards  Act  without  neces- 
sity for  judicial  interpretation. 

(2)  In  this  case  the  contract  of  employment  was  for 
payment  on  an  hourly  basis,  with  time  and  one-half  for 
overtime.  It  also  provided  for  payment  of  all  activities 
other  than  those  of  a  ''preliminary"  or  "postliminary" 
nature,  and  the  activities  in  question  were  not  of  that 
nature,  but,  on  the  contrary,  were  among  the  "princi- 
pal" activities  of  plaintiffs,  all  as  demonstrated  above. 
It  follows  that  there  was  in  this  case  no  invalid  contract 
not  to  pay  for  the  activities  in  question  to  be  validated 
by  the  Portal-to-Portal  Act,  as  necessary  under  this 
theory  of  the  case.  Rather  there  was  a  valid  contract 
which  by  its  own  terms  required  payment  for  these  ac- 
tivities. 
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(3)  Even  if  it  be  held  that  there  was  no  such  express 
contract  as  contended  by  plaintiffs,  it  is  nevertheless 
true  that  the  fact  that  the  employer  required  in  writing 
that  plaintiffs  report  at  a  given  time  and  place  for  roll 
call,  inspection,  assignment  of  beats  and  orders  of  the 
day  is  sufficient  to  imply  a  contract  to  pay  for  such 
activities,  as  demonstrated  above,  and  even  though  such 
an  implied  contract  be  held  insufficient  to  satisfy  sec- 
tion 2  of  the  Portal-to-Portal  Act,  despite  the  authori- 
ties and  arguments  set  forth  above,  an  implied  agree- 
ment at  least  is  sufficient  to  negative  any  inference  that 
there  was  an  agreement  not  to  pay  for  these  activities, 
as  necessary  to  sustain  the  constitutionality  of  the  Act 
as  applied  to  the  facts  of  this  case  on  the  theory  of  val- 
idating a  previously  invalid  contract. 


CONCLUSION 

Without  repeating  the  summary  of  arguments  which 
appears  above,  it  is  submitted  that  these  arguments  and 
the  authorities  in  support  of  them  have  demonstrated 
that  the  prohibitions  of  section  2  of  the  Portal-to-Portal 
Act  were  not  intended  to  and  have  no  application  to  the 
peculiar  facts  of  this  particular  case,  which  is  not  a 
^'portal-to-portal"  case  in  any  true  sense  of  the  word, 
and  that  if  the  Act  be  construed  as  barring  the  claims  of 
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this  case  then  the  Act  is  unconstitutional  and  void  in- 
sofar as  it  applies  to  the  facts  of  this  case. 

Respectfully  submitted, 
Green,  Landye  &  Peterson 
James  Landye, 

Attorneys  for  A2)pellants. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11889 


C.  T.  Potter,  et  al.,  appellants 

V. 

Kaiser  Company,  Inc.,  appellee 


The  United  States  of  America,  intervenor 


APPEAL  FROM  THE   UNITED   STATED  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  OREGON 


BRIEF  OF  THE  UNITED  STATES  AS  INTERVENOR 


STATEMENT 


(a)  The  nature  of  the  case  and  interest  of  the  United  States 

as  Intervenor 

The  appellants  in  the  above  action  are  or  were  em- 
ployees of  the  appellee  and  sued  for  overtime  com- 
pensation and  liquidated  damages  under  the  Fair 
Labor  Standards  Act  of  1938.  Upon  enactment  of 
the  Portal-to-Portal  Act  of  1947,  the  appellee  invoked 
the  provisions  of  that  Act  as  defenses  to  the  claims  as- 
serted and  in  opposition  thereto  the  appellants, 
among  other  things,  questioned  the  constitutionality 
of  the  Act.  The  United  States  District  Court  for  the 
District  of  Oregon  sustained  the  constitutionality  of 

(1) 


the  Portal-to-Portal  Act  and  dismissed  the  action  on 
January  21,  1948. 

Pursuant  to  the  Act  of  August  24,  1937,  c.  754,  §  1, 
50  Stat.  751,  28  U.  S.  C.  §  401,  the  United  States  has 
intervened  in  support  of  the  constitutionality  of  the 
Portal-to-Portal  Act.  In  view  of  the  limited  nature 
of  the  intervention,  the  Government  in  this  case,  as 
in  others,  takes  no  position  as  to  any  issues  relating 
to  the  factual  applicability  of  the  Act  beyond  dis- 
cussing the  meaning  of  its  sections  to  the  extent 
deemed  relevant  to  the  constitutional  questions. 

While  this  brief  deals  primarily  with  the  arguments 
that  have  been  advanced  by  the  appellants  in  this 
case,  it  is  not  confined  to  such  arguments  but  covers  as 
well  all  respectable  related  arguments  which  have  thus 
far  come  to  our  attention  in  connection  with  litigation 
involving  attacks  upon  the  constitutionality  of  the 
Portal-to-Portal  Act  throughout  the  country.  Ac- 
cordingly, a  mere  reference  to  a  contention  that  the 
Act  is  unconstitutional  will  not  necessarily  imply 
that  the  present  appellants  have  advanced  or  rely 
upon  it. 

(b)  The  statutes  involved 

Pertinent  excerpts  from  the  Portal-to-Portal  Act 
of  1947  (Act  of  May  14,  1947,  Ch.  52,  61  Stat.  84, 
29  U.  S.  C.  §  251-262)  and  the  Fair  Labor  Standards 
Act  of  1938  (Act  of  June  25,  1938,  Ch.  676,  52  Stat. 
1060;  as  amended,  29  U.  S.  C,  §201-219)  appear  at 
appropriate  points  in  the  brief,  infra. 


(c)  Court  decisions  under  the  Portal-to-Portal  Act  of  1947 

The  constitutionality  of  the  Act  has  been  upheld 
by  three  United  States  Circuit  Courts  of  Appeals  ^ 
and  by  more  than  a  hundred  decisions  of  Federal 
District  Courts."  With  possibly  two  exceptions,^  we 
are  aware  of  no  decisions  to  the  contrary.  Although 
the  Supreme  Court  of  the  United  States  has  had 
occasion  to  remand  two  cases  for  reconsideration 
because  of  the  enactment  of  the  statute,"  no  petition 
for  certiorari  involving  the  constitutionality  of  the 
Act  has  yet  been  filed. 

ARGUMENT 

I 

The  portions  of  the  Portal-to-Portal  Act  affecting  monetary 
claims  in  existence  at  the  time  of  its  enactment  are  consti- 
tutional notwithstanding  their  substantive  validity  under 
earlier  legislation 

The  portions  of  the  Portal-to-Portal  Act  affecting 
existing  claims  under  the  Fair  Labor  Standards  Act 
are  Sections  2,  3,  6,  8,  9,  11,  and  12.  In  the  instant 
case.  Section  2  of  the  Act  is  under  attack.  Since 
most  of  the  arguments  and  authorities  relating  to  the 
so-called  ''retroactive"  changes  made  in  the  substan- 

^  Rogers  Cartage  Co.  v.  Reynolds  (6  Cir.),  166  F.  (2cl)  317; 
Seese  v.  BethJehem  Steel  Co.  (4  Cir.),  168  F.  (2d)  58;  Battaglia 
V.  General  Motors  Corp.  (2  Cir.,  decided  July  8, 1948) ,  8  WH  Cases 
108,  15  Labor  Cases,  par.  64,619 ;  Darr  v.  Mutual  Life  Insurance 
Vo.  of  New  York  (2  Cir.,  decided  July  8,  1948),  8  WH  Cases  124, 
15  Labor  Cases,  par.  64,620. 

^  The  reported  District  Court  decisions  are  listed  in  the  Ap- 
pendix, infra. 

^ Sveltik  V.  Vultee  Aircraft  Corp.  (D.  C,  N.  Tex.),  7  WH  Cases 
282,  13  Labor  Cases,  par.  64,063;  Curtis  v.  McWilUams  Dredging 
Co.  (N.  Y.  City  Ct.),  14  Labor  Cases,  par.  64,352,  7  WH  Cases  757. 

^Alaska  Juneau  Gold  Mining  Co.  v.  Robertson^  331  U.  S.  793; 
Madison  Ave.  Corp.  v.  Asselta,  331 U.  S.  795. 


tive  law  by  these  sections  are  applicable  to  each  of 
them,  all  contentions  advanced  under  this  point  in 
the  brief  would  apply  equally  to  the  above  sections, 
except  where  a  contrary  intention  plainly  appears. 

1.  The  applicable  provisions  of  the  Portal-to-Portal  Act  are  limited  in 
operation  to  purely  statutory  claims 

In  view  of  the  extravagant  contentions  as  to  the 
destructive  effect  of  the  Portal-to-Portal  Act  upon 
the  rights  of  employees  which  have  been  advanced  by 
those  attacking  the  constitutionality  of  the  Act,  it 
seems  well  at  the  outset  to  examine  briefly  the  nature 
of  the  claims  affected  by  the  legislation. 

Section  6  of  the  Fair  Labor  Standards  Act  (29 
U.  S.  C.  §  206)  requires  every  employer  to  pay  to 
each  of  his  employees  who  is  engaged  in  commerce 
or  in  the  production  of  goods  for  commerce  not  less 
than  certain  minimum  wages.  Section  7  of  that  Act 
(id.,  §  207)  provides  in  part  as  follows: 

(a)  No  employer  shall,  except  as  otherwise 
provided  in  this  section,  employ  any  of  his 
employees  who  is  engaged  in  commerce  or 
in  the  production  of  goods  for  commerce 
*  *  *  [for  a  workweek  longer  than  44,  42 
or  40  hours  as  the  case  may  be]  *  *  * 
unless  such  employee  receives  comi)ensation  for 
his  employment  in  excess  of  the  hours  above 
specified  at  a  rate  not  less  than  one  and  one- 
half  times  the  regular  rate  at  which  he  is 
employed. 

For  violations  of  the  Act  in  respect  of  its  minimum 
wage  and  overtime  compensation  provisions.  Section 
16  (id.,  §  216),  in  addition  to  criminal  penalties,  made 
employers  civilly  liable  to  employees  as  follows: 


(b)  Any  employer  who  violates  the  provi- 
sions of  section  6  or  section  7  of  this  Act  shall 
be  liable  to  the  employee  or  employees  affected 
in  the  amount  of  their  unpaid  minimum  wages, 
or  their  unpaid  overtime  compensation,  as  the 
case  may  be,  and  in  an  additional  equal  amount 
as  liquidated  damages.     *     *     * 

It  is  clear  that,  insofar  as  claims  arising  under  the 
Fair  Labor  Standards  Act  are  concerned.  Section  2 
of  the  Portal-to-Portal  Act  of  1947  was  addressed  ex- 
clusively to  claims  which  came  into  being  solely  as  a 
consequence  of  the  enactment  of  Section  16  of  the 
Fair  Labor  Standards  Act. 

Section  2  of  the  Act  is,  in  relevant  part,  as  follows : 

(a)  No  employer  shall  be  subject  to  any 
liability  or  punishment  under  the  Fair  Labor 
Standards  Act  of  1938,  as  amended,  *  *  * 
(in  any  action  or  proceeding  commenced  prior 
to  or  on  or  after  the  date  of  the  enactment  of 
this  Act),  on  account  of  the  failure  of  such  em- 
ployer to  pay  an  employee  minimum  wages,  or 
to  pay  an  employee  overtime  compensation,  for 
or  on  account  of  any  activity  of  an  employee 
engaged  in  prior  to  the  date  of  the  enactment 
of  this  Act,  except  an  activity  which  was  com- 
pensable by  either — 

(1)  an  express  provision  of  a  written  or  non- 
written  contract  in  effect,  at  the  time  of  such 
activity,  between  such  employee,  his  agent,  or 
collective-bargaining  representative  and  his  em- 
ployer; or 

(2)  a  custom  or  practice  in  effect,  at  the  time 
of  such  activity,  at  the  establishment  or  other 
place  where  such  employee  was  employed,  cov- 
ering  such   activity,   not   inconsistent,   with   a 


written  or  nonwritten  contract,  in  effect  at  the 
time  of  such  activity,  between  such  employee, 
his  agent,  or  collective-bargaining  representa- 
tive and  his  employer. 

(b)  For  the  purposes  of  subsection  (a),  an 
activity  shall  be  considered  as  compensable 
under  such  contract  provision  or  such  custom 
or  practice  only  when  it  was  engaged  in  during 
the  portion  of  the  day  with  respect  to  which  it 
was  so  made  compensable. 

(c)  In  the  application  of  the  minimum  wage 
and  overtime  compensation  provisions  of  the 
Fair  Labor  Standards  Act  of  1938,  as  amended, 
*  *  *  in  determining  the  time  for  which  an 
employer  employed  an  employee  there  shall  be 
counted  all  that  time,  but  only  that  time,  during 
which  the  employee  engaged  in  activities  which 
were  compensable  within  the  meaning  of  sub- 
sections (a)  and  (b)  of  this  section. 

(d)  No  court  of  the  United  States,  of  any 
State,  Territory,  or  possession  of  the  United 
States,  or  of  the  District  of  Columbia,  shall  have 
jurisdiction  of  any  action  or  proceeding, 
whether  instituted  prior  to  or  on  or  after  the 
date  of  the  enactment  of  this  Act  to  enforce 
liability  or  impose  punishment  for  or  on  ac- 
count of  the  failure  of  the  employer  to  pay 
minimum  wages  or  overtime  compensation 
under  the  Fair  Labor  Standards  Act  of  1938, 
as  amended,  *  *  *  to  the  extent  that  such 
action  or  proceeding  seeks  to  enforce  any  li- 
ability or  impose  any  punishment  with  respect 
to  an  activity  which  was  not  comi^ensable  under 
subsections  (a)  and  (b)  of  this  section. 


Section  2  plainly  refers  to  liability  arising  ''^  under 
the  Fair  Labor  Standards  Act  of  1938  as  amended.'^ 
[Italics  supplied.] 

It  will  be  observed  that  Congress  does  not  attempt 
in  any  way  to  interfere  with  the  enforcement  of 
claims  other  than  those  sought  to  be  asserted  under 
its  prior  legislation.  Its  provision  is  that  *'no  em- 
ployer shall  be  subject  to  any  liability  *  *  * 
under  the  Fair  Labor  Standards  Act  of  1938,  as 
amended"  [italics  supplied].  Therefore,  any  claim 
which  can  be  asserted  independently  of  the  prior 
legislation  is,  to  that  extent,  not  affected  by  the  Act. 
Moreover,  claims  based  upon  activities  which  were 
compensable  under  express  provisions  of  written  or 
unwritten  contracts,  or  by  custom  or  practice,  con- 
tinue to  be  enforceable  under  Section  2  of  the  Act. 
Accordingly,  there  can  be  no  merit  to  any  contention 
that  the  Portal-to-Portal  Act  is  unconstitutional  be- 
cause the  claims  that  it  purports  to  bar  are  contract 
claims. 

That  Section  2  was  intended  to  affect  only  purely 
statutory  claims  is  made  evident  not  only  by  its  lan- 
guage but  by  reference  to  the  Congressional  findings 
and  policy  in  Section  1,  in  part,  as  follows : 

The  Congress  hereby  finds  that  the  Fair  Labor 
Standards  Act  of  1938,  as  amended,  has  been 
interpreted  judicially  in  disregard  of  long-estab- 
lished customs,  practices  and  contracts  between 
employers,  and  employees,  thereby  creating 
wholly  unexpected  liabilities,  immense  in 
amount  and  retroactive  in  operation,  upon  em- 
ployers with  the  result  that,  if  said  Act  as  so 
interpreted  or  claims  arising  under  such  inter- 
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pretations  were  permitted  to  stand,  *  *  * 
(4)  employees  would  receive  windfall  payments, 
including  liquidated  damages,  of  sums  for  activ- 
ities performed  by  them  without  any  expecta- 
tion of  reward  beyond  that  included  in  their 
agreed  rates  of  pay;     *     *     *. 

By  Section  2  of  the  Act,  the  Congress  relieved  employ- 
ers of  liability  on  claims  asserted  *' under  the  Fair 
Labor  Standards  Act"  [italics  supplied],  unless  based 
upon  activities  which  were  compensable  under  either 
contract  or  custom.  In  other  words  the  Congress  was 
willing  to  decide,  as  a  matter  of  legislative  policy,  that 
the  liabilities  affected  by  Section  2  of  the  Act  were 
unexpected  since  the  activities  themselves  had  never 
been  regarded  as  compensable.  Cf.  Andersoyi  v.  Mt. 
Clemens  Pottery  Co.  (D.  C.  E.  D.,  Mich.,  1947),  69  F. 
Supp.  710,  712,  719-721.  It  is  clear  that  it  was  the 
intention  of  the  Congress  to  relieve  employers  of  "un- 
expected liabilities"  arising  retroactively,  in  effect,  as 
a  consequence  of  subsequent  interpretations  of  Con- 
gressional legislation. 

In  other  words,  if  any  such  claim  rests  sufficiently 
upon  contract  that  it  may  be  enforced  independently 
of  the  Fair  Labor  Standards  Act,  its  enforcement  in 
that  mamier  is  in  no  way  barred  by  the  Portal-to- 
Portal  Act.  However,  it  is  clear  that  employers  are 
relieved  of  liability  on  claims,  which  rest  upon  prior 
legislation,  coming  within  the  coverage  of  such  sections 
unless  the  Congress,  for  some  reason,  lacks  constitu- 
tional power  to  withdraw  the  support  of  earlier 
legislation. 
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2.  The  Portal-to-Portal  Act  is  constitutional  as  an  exercise  of  the  plenary 
power  of  the  Congress  to  withdraw  and  modify  rights  conferred  exclu- 
sively by  its  prior  legislation 

As  indicated  above,  by  the  Portal-to-Portal  Act  the 
Congress  has  not  sought  to  disturb  any  claim  to  any 
extent  that  it  does  not  rest  exclusively  upon  its  prior 
legislation  in  the  sense  that  it  would  be  valid  apart 
from  such  legislation.  In  other  words,  any  claim 
based  upon  contract,  to  the  extent  that  it  can  be  en- 
forced in  a  contract  action  without  reliance  upon  the 
Fair  Labor  Standards  Act,  can  be  enforced  in  such  an 
action  notwithstanding  the  provisions  of  Section  2, 
of  the  Portal-to-Portal  Act.  The  Congress  has  found 
that  the  Fair  Labor  Standards  Act  has  been  inter- 
preted so  as  to  create  unexpected  liabilities  under 
which  employees  would  receive  "windfall  payments 
*  *  *  for  activities  performed  by  them  without  any 
expectation  of  reward  beyond  that  included  in  their 
agreed  rates  of  pay."  (Sec.  1.)  These  are  the  claims 
that  the  Congress  obviously  intended  to  reach  and  to 
bar  by  the  Act.  As  to  employees  such  uncontracted 
for  benefits  were  purely  statutory  ^  and  can  be  likened 
to  statutory  gratuities.  As  to  employers  such  miex- 
pected  liabilities  can  be  likened  to  statutory  penalties.® 

^  See,  e.  g.,  Tennessee  Coal  Co.  v.  Muscoda  Local.,  321  U.  S. 
590,  602-603 ;  Jewell  Ridge  C orporation  v.  United  Mine  Workers, 
325  U.  S.  161, 167 ;  Brooklyn  Bank  v.  O'Neil  324  U.  S.  697, 704. 

^  The  civil  liabihties  to  employees  imposed  by  the  Fair  Labor 
Standards  Act  upon  "Any  employer  who  violates"  its  provisions 
(29  U.  S.  C.  §  216  (b)  had  two  distinct,  if  integrated,  purposes, 
i.  e.,  (1)  to  enforce  its  provisions  relative  to  minimum  wages 
and  maximum  hours  (id.  §§  206  and  207)  and  (2)  to  provide  for 
the  payment  of  fair  compensation  to  employees.  Accordingly, 
while  the  benefits  conferred  upon  employees  are  personal  to  them, 
they  are  nonetheless  enforcement  provisions  of  the  Act  which 
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Of  course,  the  Congress  may  terminate  statutoiy 
gratuities  and  penalties  at  any  time.  The  mere  re- 
peal of  a  statute  providing  for  penalties,  without  a 
saving  clause,  terminates  prior  liability  thereimder. 
Noi^ris  V.  Crocker,  13  How.  429,  440.  See  also,  United 
States  V.  Chamhers,  291  U.  S.  217,  222-226  (and  au- 
thorities there  cited).  And,  in  absence  of  contractual 
obligation,  statutory  gratuities  may  be  withdrawn  at 
any  time  at  the  will  of  the  Congress.  See  and  cf. 
Norris  v.  Crocker,  supra;  Lynch  v.  United  States, 
292  U.  S.  571,  577   (and  cases  there  cited). 

As  stated  by  the  Supreme  Court  in  the  case  of 
Flanigan  v.  Sierra  County,  196  U.  S.  553,  560: 

The  general  rule  is  that  i3owers  derived 
wholly  from  a  statute  are  extinguished  by  its 
repeal.  Sutherland  on  Statutory  Construction, 
§  165.  And  it  follows  that  no  proceeding  can  be 
pursued  under  the  repealed  statute,  though 
begun  before  the  repeal,  unless  such  proceedings 
be  authorized  mider  a  special  clause  in  the  re- 
pealing act.     9  Bacon's  Ahridgement,  226. 

Accordingly,  it  is  clear  that  rights  arising  from  and 
depending  upon  legislation  alone  may  be  terminated 
at  the  will  of  the  legislative  body.'     For  this  reason 

could  not  be  contracted  away.  See  and  cf..  e.  g.,  Overnight  Motor 
Co.  V.  Missel,  316  U.  S.  572;  Brooklyn  Bank  v.  O'Neil,  324  U.  S. 
697.  Inasmuch  as  the  benefits  in  question  came  as  a  "windfall" 
to  employees,  they  may  be  regarded  as  pure  statutory  benefits  sub- 
ject to  the  further  exercise  of  the  leirislative  power  that  brought 
them  into  beiufr — and,  in  respect  of  the  enforcement  aspects  of 
the  liabilities  thus  imposed  upon  employers,  they  obviously  have 
all  the  attributes  which  make  penalties  equally  subject  to  the 
legislative  will. 

^  See  and  cf .  Lomsiana  v.  Mayor,  109  U.  S.  285,  287-288 ;  McNair 
V.  Knott,  302  U.  S.  369,  372-374  (and  cases  there  cited)  ;  Chase 
Securities  Corp.  v.  Donaldson,  325  U.  S.  304,  311-312,  314-316; 
In  re  Hall,  167  U.  S.  38, 42 ;  Cummings  v.  Deutsche  Bank,  300  U.  S. 
115, 124. 
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the  United  States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  found  Sections  9  and  11  of  the  Portal- 
to-Portal  Act  to  be  constitutional  in  Rogers  Cartage 
Co.  V.  Reynolds,  166  F.   (2d)   317,  saying: 

Sections  9  and  11  of  the  Portal-to-Portal  Act 
are  constitutional.  Congress,  in  the  exercise  of 
its  power  to  regulate  interstate  commerce,  may 
interfere  with  valuable  property  rights.  North 
American  Co.  v.  Securities  S  Exchange  Com- 
mission, 327  U.  S.  686,  703 ;  American  Power  & 
Light  Co.  v.  Securities  &  Exchange  Commission, 
329  U.  S.  90.  AYhile  the  rights  given  to  em- 
ployees under  the  Fair  Labor  Standards  Act  are 
substantial,  they  did  not  exist  at  common  law, 
nor  were  they  established  by  the  United  States 
Constitution.  Since  they  are  purely  the  crea- 
ture of  statute,  they  may  be  altered  or  abolished 
by  the  Congress  which  established  them  at  any 
time  before  they  have  ripened  into  final  judg- 
ment. Cf.  Western  Union  Telegraph  Co.  v. 
Louisville  &  Nashville  Ry.  Co.,  258  U.  S.  13; 
Kline  v.  Burke,  260  U.  S.  226,  234.  The  consti- 
tutionality of  the  Act  has  been  recently  consid- 
ered in  various  District  Courts,  and  invariably 
upheld.  Cf.  Boehle  v.  Electric  Metallurgical 
Co.,  72  Fed.  Supp.  21. 

For  the  same  reason  the  Circuit  Courts  of  Appeals 
for  the  Second  and  Fourth  Circuits  held  that  Section 
2  of  the  Act  is  constitutional.    Seese  v.  Bethlehem 


The  mere  fact  that  a  statutory  claim  or  defense  may  be  in  litiga- 
tion, either  in  the  trial  court  or  on  appeal,  does  not  remove  it  from 
the  reach  of  legislation  otherwise  valid.  Cf .  Carpenter  v.  Wahash 
By.  Co.,  309  U.  S.  23,  26-27;  United  States  v.  The  Schooner 
Peggy  v.  Cranch,  103,  lOS-110;  Western  Union  Telegraph  Co.  v. 
Louisville  &  Nashville  Ry.,  258  U.  S.  13,  19-22.  Cf.  Hodges  v. 
Snyder,  261  U.  S.  600, 603-604. 
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Steel  Co.  (4  Cii'.),  168  F.  (2d)  58;  Battaglia  v.  Ge7i- 
eral  Motors  Corp.  (2  Cir.  decided  July  8,  1948),  8  WH 
Cases  108,  15  Labor  Cases,  par.  64,619.  In  so  ruling 
in  the  Seese  ease,  the  Court,  among  other  things,  said: 
What  was  taken  away  was  the  right  to  re- 
cover on  claims  of  purely  statutory  origin, 
claims  given  by  statute  not  as  compensation  for 
labor  performed  but  as  a  means  of  regulating 
wages  and  hours  of  work  in  interstate  com- 
merce. Missel  V.  Overnight  Transportation  Co., 
316  U.  S.  572;  Brooklyn  Savings  Bank  v. 
O'Neil,  324  U.  S.  697.  Even  where  the  contract 
clause  is  a  limitation  upon  legislative  power,  it 
is  universally  held  that  such  a  claim  may  be 
taken  away  by  the  legislature  without  violation 
of  constitutional  right.  Since  the  legislature 
may  repel  its  own  act,  it  may  take  away  that 
which  has  no  existence  save  by  virtue  of  that 
act.  N orris  v.  Crocker,  13  How.  429;  Etvell  v. 
Daggs,  108  U.  S.  143,  151;  Pearsall  v.  Great 
Northern  R.  Co.,  161  U.  S.  646;  A.  C.  L.  R.  Co. 
V.  Goldshoro,  232  U.  S.  548 ;  West  Side  R.  Co. 
V.  Pittsburg  Const.  Co.,  219  U.  S.  92;  National 
Carloading  Corp.  v.  Phoenix-El  Paso  Express, 
supra.  The  reason  underlying  the  rule  was 
stated  by  Mr.  Justic  Matthews  in  Etvell  v. 
Daggs,  supra,  as  follows : 

"And  these  decisions  rest  upon  solid  ground. 
*  *  *  The  more  general  and  deeper  princi- 
ple on  which  they  are  to  be  supported  is,  that 
the  right  of  a  defendant  to  avoid  his  contract  is 
given  to  him  by  statute,  for  purposes  of  its 
own,  and  not  because  it  affects  the  merits  of  his 
obligation ;  and  that  whatever  the  statute  gives, 
under  such  circumstances,  as  long  as  it  remains 
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in  fieri,  and  not  realized  by  having  passed  into  a 
completed  transaction,  may,  by  a  subsequent 
statute,  be  taken  away.  It  is  a  privilege  that 
belongs  to  the  remedy,  and  forms  no  element  in 
the  rights  that  inhere  in  the  contract." 

Looked  at  in  another  way,  all  that  Congress 
has  done  by  the  legislation  here  under  consid- 
eration is  to  validate  the  contracts  and  agree- 
ments between  employer  and  employee  which 
were  invalid  under  the  Fair  Labor  Standards 
Act  by  reason  of  the  interpretation  placed  by 
the  Supreme  Court  upon  that  act;  and  the  au- 
thority of  the  legislative  body  to  validate  volun- 
tary transactions  which  at  the  time  they  were 
entered  into  were  by  statute  invalid  or  illegal 
has  been  repeatedly  upheld.  West  Side  R.  Co. 
V.  Pittsburgh  Const.  Co.,  219  U.  S.  92 ;  McNair 
V.  Knott,  302  U.  S.  369,  372.  In  other  words, 
the  contracts  of  employment  which  contem- 
plated that  no  payment  should  be  made  for  the 
portal-to-portal  activities  but  that  these  were 
to  be  compensated  by  the  agreed  wage,  were  in- 
valid only  because  of  the  provisions  of  the  Fair 
Labor  Standards  Act.  There  was  nothing 
law  or  in  reason  which  forbade  Congress  to  give 
validity  to  these  contracts  retroactively,  just  as 
the  invalid  pledge  of  securities  by  National 
Banking  Association  was  validated  by  retroac- 
tive legislation  in  the  case  of  McNaii'  v.  Knott, 
supra. 

Plaintiffs  rely  upon  such  cases  as  Steamship 
Co.  V.  Joliffe,  2  Wall.  450;  Ettor  v.  City  of 
Tacoma,  228  U.  S.  148;  Coomhes  v.  Getz,  285 
U.  S.  434;  and  Duke  Power  Co.  v.  South  Caro- 
lina Tax  Com'n,  4  Cir.  81  F.  2d  513;  but  these 
cases  are  not  in  point.     They  were  concerned 
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with  vested  property  rights  based  on  agree- 
ments and  not  on  mere  statutory  provisions 
without  contract  or  agreement  to  support 
them.     *     *     * 

Among  the  eases  thus  distinguished  are  those  upon 
which  chief  reliance  is  placed  by  the  appellants.* 

However,  in  a  number  of  the  cases  in  which  the 
constitutionality  of  the  Portal-to-Portal  Act  has  been 
challenged,  the  suggestion  has  been  advanced  that 
while  the  claims  barred  by  Section  2  of  the  Act 
may  not  be  contract  claims  in  the  pure  sense,  they 
nonetheless  partake  of  the  contract  of  employment 
because  all  contracts  are  entered  into  with  implied 
reference  to  the  existing  laws  bearing  upon  the  con- 
tractual relationship.  In  the  Seese  case,  supra,  the 
Court  answered  this  contention  as  follows : 

It  is  argued  that  the  provisions  of  the  statute 
must  be  read  into  the  contract  of  employment 
and  that  the  right  to  recover  compensation  in 
accordance  with  its  terms  accrues  upon  the 
rendering  of  services.  As  stated  above,  how- 
ever, the  true  situation  w'ith  respect  to  claims 
affected   by   the   Portal-to-Portal   Act   is   that 

*  In  the  Ettor  case,  for  example,  the  existence  of  the  statute  rea- 
sonably tended  to  assure  the  property  owner  that  he  would  be 
reimbursed  for  damage  so  that  his  faihire  to  take  protective  meas- 
ures, in  reliance  thereon,  constituted  a  change  of  position  in  a  con- 
tractual sense.  (Cf.  discussion  of  these  cases  in  McLaughlin 
V.  Todd  di  Brotvn,  Inc.,  D.  C.  Ind.,  7  WH  Cases  1014.)  Here, 
however,  the  "rights"  were  wholly  of  statutory  creation ;  were  not 
given  in  substitution  for  either  a  contract  or  property  right  which 
otherwise  would  have  been  received  or  would  have  continued  to 
exist ;  and  "this  is  not  a  case  where  appellants'  conduct  would  have 
been  different  if  the  present  rule  had  been  foreseen"  (Chase  Se- 
curities Corp.  V.  Donaldson,  supra,  316) . 


15 

that  act  validates  the  real  contract  between 
the  parties  and.  merely  takes  away  a  statutory 
remedy  given  by  the  prior  act.  Even  if  the 
provisions  of  the  Fair  Labor  Standards  Act 
be  read  into  contracts  of  employment,  so  also 
must  be  read  the  constitutional  power  of  Con- 
gress to  change  that  act. 

It  is  a  predicate  of  the  Act  in  question  that  there 
must  have  been  no  consciousness  of  mtention  on  the 
part  of  the  contracting  parties  that  the  amounts  sued 
for  should  be  paid.  Accordingly,  the  only  implied- 
in-fact  agreement  on  the  part  of  the  employer  and 
his  employees,  which  could  be  said  to  have  a  bearing 
on  the  matter,  would  be  their  implicit  agreement  to 
comply  with  the  provisions  of  the  Fair  Labor  Stand- 
ards Act  as  they  might  thereafter  be  interpreted  by 
competent  authority.  However,  it  is  unthinkable 
that  an  employer  would  have  intended  to  bind  him- 
self to  adhere  to  an  adverse  interpretation  beyond 
the  period  of  time  that  he  was  under  legal  obligation 
to  do  so. 

Any  suggestion  that  interjiretations  sul^sequently 
placed  upon  the  Fair  Labor  Standards  Act  became 
irretrievable  parts  of  each  employment  contract  l)y 
force  of  law  should  be  equally  fruitless.  "Not  only 
are  existing  laws  read  into  contracts  in  order  to  fix 
obligations  as  between  parties,  but  the  reservation 
of  essential  attributes  of  sovereign  power  is  also  read 
into  contracts  as  a  postulate  of  the  legal  order." 
Home  Bldg.  d  Loan  Assn.  v.  Blaisdell,  290  U.  S.  398, 
435. 
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No  provision  of  the  Fair  Labor  Standards  Act  re- 
quired either  implied  or  actual  incorporation  of  its 
terms  by  parties  to  such  a  contract,  as  terms  of  the 
agreement,  in  such  form  that  later  congresses  would  be 
unable  to  alter  the  conditions  of  the  employment  rela- 
tionship without  abrogating  the  contract  provisions."" 
Any  attempt  on  the  part  of  one  Congress  so  to  tie 
the  hands  of  a  future  Congress  would  obviously  be 
open  to  most  serious  question  on  constitutional 
grounds.  (See  and  cf.,  e.  g.,  Lynch  v.  United  States, 
292  U.  S.  571;  North  American  Com.  Co.  v.  United 
States,  171  U.  S.  110,  137;  United  Shoe  Machinery 
Co.  V.  United  States,  258  U.  S.  451,  463;  Boyd  v. 
Alabama,  94  U.  S.  645,  650;  Stone  v.  Mississippi,  101 
U.  S.  814,  817-818;  AtJcmtic  Coast  Line  R.  Co.  v. 
Goldshoro,  232  U.  S.  548,  558.)  Plainly  no  such 
result  was  intended  and  the  Act  cannot  properly  be 
given  that  effect.  Cf.  Overnight  Motor  Co.  v.  Missel, 
316  U.  S.  572,  577. 


^  Bearing  in  mind  the  fact  that  Section  2  relieves  employers  of 
no  liabilities,  unless  they  were  unexpected,  it  is  evident  that  there 
is  no  basis  for  the  appHcation  of  cases  holding  that  existing  rights 
of  enforcement,  which  have  been  appended  to  contracts  by  state 
law,  and  which  were  presumably  known  to  and  relied  upon  by  the 
parties,  become  parts  of  the  obligation  of  contracts  which  the 
states  are  forbidden  to  impair.  See,  e.  g.^  Coomhes  v.  Getz^  285 
U.  S.  434, 442 ;  Hawthorne  v.  Calef,  2  Wall.  10, 22-23  {cf.  Ochiltree 
V.  Railroad  Co.,  21  Wall.  249,  252-254)  ;  Treigle  v.  Acme  Home- 
stead Ansn.,  297  U.  S.  189,  194.  Cf.  McCulJough  v.  Virginia,  172 
U.  S.  102,  122-125 ;  Marcus  Brown  Co.  v.  Feldman,,  256  U.  S.  170, 
198;  Home  BJdg.  &  Loan  Assn.  v.  BlaisdeJl,  290  U.  S.  398,  435; 
Pritchard  v.  Norton,  106  U.  S.  124,  132,  136-137;  Chase  Securities 
Corp.  V.  Donaldson,  supra,  315-316;  Von  Hoffman  v.  City  of 
Quincij,  4  Wall.  535,  550;  Gihles  v.  Zimmerman,  290  U.  S.  326, 
332;  Vance  v.  Vance,  108  U.  S.  514,  518-522. 
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Accordingly,  it  is  clear  that  insofar  as  rights  given 
by  the  Fair  Labor  Standards  Act  have  not,  in  fact, 
become  terms  of  employment  contracts  they  may  be 
withdrawn  by  the  Congress.  Section  2  of  the  Portal- 
to-Portal  Act  of  1947,  goes  no  further  and  is  clearly 
constitutional. 

3.  The  Congress  had  constitutional  authority  to  abrogate  the  claims  in 
question  in  order  to  accomplish  legitimate  public  purposes  through  the 
exercise  of  its  interstate  commerce  power 

Even  without  its  plenary  power  to  terminate  the 
purely  statutory  claims  involved  by  withdrawing  their 
legislative  support,  the  Congress  clearly  had  the  power 
to  do  so  through  exercise  of  its  powers  over  interstate 
coimnerce.  This  would  be  so  even  if  the  claims  were 
not  purely  statutory,  but,  as  appellants  suggest,  in 
some  fashion  partake  of  the  employment  agreement. 

Article  I,  Section  8,  of  the  Constitution  gives  to  the 
Congress  the  power: 

To  regulate  Commerce  with  foreign  Nations, 
and  among  the  several  States,  and  with  the 
Indian  Tribes. 

Under  Section  1  of  the  Portal-to-Portal  Act  of  1947, 
the  Congress  has  found  that  the  continued  validity  of 
the  subject  claims  would  '' constitute  a  substantial  bur- 
den on  commerce  and  a  substantial  obstruction  to  the 
free  flow  of  goods  in  commerce."  And  it  has  declared 
it  to  be  its  policy  ''to  relieve  and  protect  interstate 
commerce  from  practices  which  burden  and  obstruct 
it."  There  can  be  no  question  as  to  the  constitutional 
validity  of  the  end  sought  to  be  reached  by  the  Con- 
gress. This  is  the  same  end  that  was  sought  through 
the  enactment  of  the  Fair  Labor  Standards  Act,  upon 
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which  the  claims  now  in  question  depend,  the  validity 
of  which  Act  has  been  established  beyond  question. 
Overnight  Motor  Co.  v.  Missel,  316  U.  S.  572,  576- 
577;  United  States  v.  Darby,  312  U.  S.  100;  Opp  Cot- 
ton Mills  V.  Administrator,  312  U.  S.  126. 

Of  course,  it  is  primarily  for  the  Congress  to  de- 
termine whether  and  to  what  extent  the  existence  of 
such  claims  interferes  with  the  legislative  objective. 
Norman  v.  Baltimore  d;  Ohio  R.  R.  Co.,  294  U.  S.  240, 
311-313.  There  can  be  no  serious  question  that  the 
findings  and  policy  of  the  Congress  amply  support 
the  measures  taken  by  it  in  Section  2  of  the  Portal-to- 
Portal  Act. 

While  Section  10  of  Article  1  of  the  Constitution 
provides  that  ''No  State  shall  *  *  *  pass  any 
*  *  *  law  impairing  the  obligation  of  Contracts" 
and  "does  not  in  terms  restrict  Congress  and  the 
United  States"  (New  York  v.  United  States,  257 
U.  S.  591,  601),  it  is  clear  that  contract  rights,  like 
other  property  rights,  are  protected  by  the  Fifth 
Amendment.  Omnia  Co.  \.  United  States,  261  U.  S. 
502,  508;  cf.  Louisville  Joint  Stock  Bank  v.  Radford, 
295  U.  S.  555,  589;  Wright  v.  Vinton  Branch,  300 
U.  S.  440,  457.  However,  it  is  equally  clear  that  like 
other  property  rights,  their  ownership  is  conditioned 
and  subject  to  the  possibility  of  uncompensated  de- 
struction through  the  valid  exercise  of  Congressional 
powers.  Omnia  Co.  v.  United  States,  supra,  508-510. 
All  contractual  relationships  between  private  parties 
are  entered  into  not  only  subject  to  the  existing  laws 
of  the  United  States  but,  as  well,  to  the  changes  which 
the  Congress  may  validly  make  in  such  laws.     Thus  in 
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Louisville  &  NaskviUe  R.  R.  v.  Mottley,  219  U.  S.  467, 
where  for  valuable  consideration  a  contract  had  been 
made  to  issue  free  transportation  to  an  individual,  the 
railroad  company  was  thereafter  relieved  of  liability 
thereunder  by  an  act  of  Congress  interdicting  the  use 
of  "free  transportation."  In  so  holding  the  Court 
(at  p.  42)  said: 

Long  before  the  above  cases  were  decided,  it 
was  said  in  Knox  v.  Lee,  12  Wal.  457,  551,  that 
''as  in  a  state  of  civil  society  jDroperty  of  a  citi- 
zen or  subject  is  ownership,  subject  to  the  law- 
ful demands  of  the  sovereign,  so  contracts  must 
be  understood  as  made  in  reference  to  the  pos- 
sible exercise  of  the  rightful  authority  of  the 
Government,  and  no  obligation  of  contract  can 
extend  to  the  defeat  of  legitimate  Government 
authority." 

Again  in  upholding  the  validity  of  congressional  ac- 
tion in  abrogating  gold  clauses  in  private  bonds  the 
Supreme  Court,  through  Mr.  Chief  Justice  Hughes,  in 
Norman  v.  Baltimore  d  Ohio  R.  R.  Co.,  supra  (at 
p.  307),  said: 

Contracts,  however  express,  cannot  fetter  the 
constitutional  authority  of  the  Congress.  Con- 
tracts may  create  rights  of  property,  but  when 
contracts  deal  with  a  subject  matter  which  lies 
within  the  control  of  the  Congress,  they  have 
a  congenital  infirmity.  Parties  cannot  remove 
their  transactions  from  the  reach  of  dominant 
constitutional  power  by  making  contracts  about 
them." 


^°  Attempts  to  distinguish  the  Norman  case,  upon  the  grounds 
that  the  creditor  could  still  collect  in  dollars — hence  no  property 
was  taken  from  him — lose  sight  of  the  fact  that  the  decision  ap- 
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In  Oversight  Motor  Co.  v.  Missel,  316  U.  S.  572,  577, 
with  reference  to  the  constitutional  applicability  of 
the  overtime  provisions  of  the  Fair  Labor  Standards 
Act  to  a  contract  of  release  there  involved,  the  Su- 
preme Court,  through  Mr.  Justice  Reed,  stated : 

If  overtime  pay  may  have  this  [beneficial] 
effect  upon  commerce,  private  contracts  made 
before  or  after  the  passage  of  legislation  reg- 
ulating overtime  cannot  take  the  overtime  trans- 
actions "from  the  reach  of  dominant  constitu- 
tional power."  Norman  v.  B.  <&  O.  R.  Co.,  294 
U.  S.  240,  306-311. 

So  far  as  we  are  aware,  the  doctrine  of  the  above- 
mentioned  cases  has  never  been  characterized  by  the 
Supreme  Court  as  an  "emergency  doctrine,"  nor  has 
it  been  applied  unfrequently  and  merely  to  deal  with 
emergencies,  as  appellants  suggest.  On  the  contrary, 
it  inheres  in  the  Constitution  itself  and  has  found  f re- 


plied as  well  to  "gold  value"  contracts  as  to  contracts  for  paj^ment 
in  gold.  See  the  lYorman  case,  supra,  at  pp.  298-302;  Guaranty 
Trust  Co.  V.  Henwood,  307  U.  S.  247,  259-261.  The  legislation 
struck  down  contracts  for  payment  of  greater  sums  of  money  to 
be  measured  by  the  increased  money  value  of  a  quantity  of  gold 
as  well  as  contracts  calling  for  payment  in  sped.  Holyoke  Power 
Co.  V.  Paper  Co.,  300  U.  S.  324,  334,  337-340.  By  reason  of  the 
enactment  of  the  legislation  the  beneficiaries  of  "gold  clause"  obli- 
gations became  entitled  to  fewer  dollars  than  they  had  had  a  con- 
tract right  to  receive  prior  to  its  enactment.  The  Norman  case 
is  clearly  in  point. 

Likewise,  arguments  to  the  effect  that  the  doctrine  of  the 
Norman  case  was  overruled  sub  silentio  by  the  later  decision  in 
Louisville  Bank  v.  Radford,  supra,  are  conclusively  refuted  by 
the  still  later  decisions  in  the  other  cases  cited  in  this  note,  supra. 
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qiient  and  varied  expression  in  the  decisions  of  the 
Supreme  Court  throughout  the  years.^^ 

Since  the  rights  which  have  been  found  to  have  been 
given  employees  by  the  Fair  Labor  Standards  Act,  did 
not  involve  any  pledge  of  "the  credit  of  the  United 
States"  (cf.  Perry  v.  Uiiited  States,  294  U.  S.  330, 
350-351;  Lynch  v.  U^iited  States,  292  U.  S.  571),  the 
employees'  position  to  resist  the  exercise  of  the  inter- 
state commerce  power  by  the  Congress,  through  the 
Portal-to-Portal  Act,  certainly  is  not  improved  by 
the  fact  that  their  claims  depend  for  validity  upon 
prior  legislation  of  the  Congress  rather  than  upon  con- 
tracts. As  previously  indicated,  the  Congress  has 
plenary  power  to  withdraw  benefits  conferred  by  and 
resting  exclusively  upon  its  prior  legislation.  More- 
over, in  absence  of  the  exercise  of  a  constitutional 
power  requiring  the  assumption  of  a  continuing  obli- 
gation on  the  part  of  the  United  States,  an  earlier 
Congress  may  not  validly  restrict  later  Congresses  in 
the  exercise  of  their  constitutional  powers.  See  Lynch 
V.  United  States,  supra,  579;  North  American  Com. 

^^  In  addition  to  the  numerous  cases  cited  in  the  opinion  of  the 
Supreme  Court  in  Norman  v.  Baltimore  &  Ohio  R.  R.  Co.,  supra, 
pp.  307-311,  see  and  compare  Fleming  v.  Rhodes,  331  U.  S.  100, 
107;  Guaranty  Trust  Go.  v.  Kenwood,  307  U.  S.  247,  258^259; 
American  Power  Go.  v.  S.  E.  C.,  329  U.  S.  99-100,  103-104;  Home 
Bldg.  <&  Loan  Assn.  v.  Blaisdell,  290  U.  S.  398, 435 ;  DeLaval  Steam 
TurUne  Co.  v.  V .  S.,  284  U.  S.  61,  73 ;  Mitchell  v.  Clarh,  110  U.  S. 
633,  643 ;  Yeix  v.  Sixth  Ward  Assn.,  310  U.  S.  32,  38-41 ;  Calhomi 
V.  Massie,  253  U.  S.  170, 175-176 ;  Wright  v.  Union  Central  Ins.  Co., 
304  U.  S.  502,  516;  Graham  (&  Foster  v.  GoodceU,  282  U.  S.  409, 
429-430 ;  North  American  Co.  v.  S.  E.  C .,  327  U.  S.  686,  707-708 ; 
Holyoke  Power  Co.  v.  Paper  Co.,  300  U.  S.  324,  341;  Bowles  v. 
Willingham,  321  U.  S.  503,  516-619;  Steuart  &  Bro.  v.  Bowles, 
B22  U.  S.  398,  405. 
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Co.  V.  United  States,  171  U.  S.  110,  137 ;  United  SJioe 
Machinery  Co.  v.  United  States,  258  U.  S.  451,  463. 

It  follows  that,  even  if  the  rights  conferred  by  the 
Fair  Labor  Standards  Act  could  be  regarded  as 
'Vested"  rights  in  the  same  sense  that  contract  rights 
are  "vested"  rights,  the  Congress  could  constitution- 
ally terminate  them  in  the  exercise  of  its  power  to 
regulate  interstate  commerce. 

II 

The  Portal-to-Portal  Act  does  not  constitute  either  an  usurpa- 
tion of  judicial  power  or  an  unconstitutional  interference 
with  its  exercise 

(a)  It  has  been  suggested  that  the  provisions  of  the 
Portal-to-Portal  Act  are  violative  of  the  Constitution 
in  that  they  represent  the  exercise  by  Congress  of 
judicial  power.  In  holding  a  similar  contention  to  be 
** entirely  without  merit"  the  Circuit  Court  of  Appeals 
for  the  Fourth  Circuit,  in  Seese  v.  Bethlehem  Steel 
Company,  supra,  said: 

The  first  conteiUion  requires  but  brief  notice. 
It  is  true  that  the  effect  of  the  act  is  to  take 
away  rights  held  by  the  courts  to  arise  under  a 
statute  as  they  have  interpreted  it,  but  this  is 
done,  not  by  the  exercise  of  judicial  but  of  legis- 
lative power.  When  the  Fair  Labor  Standards 
Act  was  interpreted  by  the  Supreme  Court  as 
requiring  computation  in  the  workweek  of  time 
consumed  in  walking  to  work  and  other  pre- 
liminary activities,  this  was  just  as  though  the 
original  act  contained  express  provision  to  that 
effect;  and,  when  Congress  passed  the  sections 
of   the   statute   here   under   consideration,   the 
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effect  was  to  repeal  the  original  statute  to  the 
extent  of  that  coverage  and  deny  to  the  federal 
courts  jurisdiction  to  entertain  a  suit  based 
thereon.  This  does  not  in  any  manner  affect 
adjudications  already  made,  nor  does  it  attempt 
to  direct  the  courts  in  the  exercise  of  judicial 
power.  All  that  it  does  is  to  define  rights,  i.  e., 
to  amend  or  limit  the  effect  of  a  prior  statute  so 
as  to  take  away  a  cause  of  action  given  by  it. 
Ackerman  v.  /.  I.  Case  Co.,  74  F.  Supp.  639; 
H oiling stvorth  v.  Federal  Mining  d  Smelting 
Co.,  li  F.  Supp.  1009 ;  note  49  Harvard  Law  Re- 
view, 137,  140.  Even  where  an  act  is  declara- 
tory in  form  as  well  as  retroactive,  it  will  be- 
upheld  ordinarily  in  those  cases  where  retroac- 
tive legislation  is  permissible.  Graham  <jt 
Foster  v.  Goodcell,  282  U.  S.  409,  Stockdale  v. 
Insurance  Companies,  20  Wall.  323. 

(b)  It  is  contended,  further,  that  in  purporting  to 
relieve  the  courts  of  jurisdiction  to  entertain  claims 
based  on  activities  which  were  not  compensable  under 
contract  or  custom,  the  Congress,  in  effect,  attempted 
to  interfere  with  the  exercise  of  the  judicial  power 
of  the  United  States.  This  contention,  also,  is  with- 
out merit. 

In  Section  1  of  the  Portal-to-Portal  Act,  the  Con- 
gress found  that  if  the  Fair  Labor  Standards  Act,  so 
interpreted  as  to  give  validity  to  such  claims,  or  such 
claims  '*were  permitted  to  stand,  *  *  *  the  courts 
of  the  country  would  be  burdened  with  excessive  and 
needless  litigation  and  champertous  practices  would 
be  encouraged,"  and  it  declared  it  ''to  be  the  policy 
of  the  Congress  in  order  to  meet  the  existing  emer- 
gency  and   to   correct    existing   evils"    among   other 
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tilings  "to  define  and  limit  the  jurisdiction  of  the 

courts. ' ' 

In  Subsections  (a)  through  (c)  of  Section  2  of  the 
Portal-to-Portal  Act  of  1947,  the  Congress  relieved 
employers  of  liability  on  such  claims  and  prohibited 
the  inclusion  of  time  devoted  to  such  activities  in  com- 
puting the  working  time  of  employees  for  the  purpose 
of  application  of  the  minimum  wage  and  overtime 
compensation  provisions  of  the  Fair  Labor  Standards 
Act.     In  Subsection  (d)  it  relieved  the  courts  of 

jurisdiction  of  any  action  or  proceeding  *  *  * 
to  enforce  liability  or  impose  punishment  for  or 
an  account  of  the  failure  of  the  employer  to 
pay  minimum  wages  or  overtime  compensation 
under  the  Fair  Labor  Standards  Act  *  *  * 
to  the  extent  that  such  action  or  proceeding 
seeks  to  enforce  any  liability  or  impose  any 
punishment  with  respect  to  an  activity  which 
was  not  compensable  under  Subsections  (a)  and 
(b)  of  this  Section. 

Any  attack  upon  the  constitutionality  of  Section  2  of 
the  Portal-to-Portal  Act  must,  of  necessity,  constitute 
an  attack  upon  this  portion  of  the  legislation  because, 
without  jurisdiction  of  the  cause,  the  Court  could  not 
properly  pass  upon  the  validity  of  any  portion  of  the 
statute. 

By  Article  I,  Section  8,  of  the  Constitution,  the  Con- 
gress is  given  power  "to  constitute  Tribunals  inferior 
to  the  Supreme  Court"  and  Article  III  provides  that 
''the  judicial  power  of  the  United  States,  shall  be 
vested  in  one  supreme  Court,  and  such  inferior  Courts 
as  the  Congress  may  from  time  to  time  ordain  and 
establish"  and  that,  except  in  the  cases  in  which  the 
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Supreme  Court  is  given  original  jurisdiction,  ''the 
Supreme  Court  shall  have  appellate  jurisdiction  both 
at  Law  and  Fact,  with  such  Exceptions,  and  under 
such  Regulations  as  the  Congress  shall  make." 

The  Constitution  clearly  contemplates  that  the  ju- 
dicial branch  of  the  Government  shall  exercise  the 
judicial  power  of  the  United  States  free  of  inter- 
ference from  the  legislative  branch,'^  but,  excepting 
the  original  jurisdiction  conferred  upon  the  Supreme 
Court  by  the  Constitution  itself,  the  Congress  was 
clearly  given  the  power  to  define  the  cases  in  which 
the  judicial  power  shall  be  exercised. 

In  Kline  v.  Burke  Construction  Co.,  260  U.  S.  226, 
234,  the  Supreme  Court,  speaking  through  Mr.  Justice 
Sutherland,  said: 

*  *  *  Only  the  jurisdiction  of  the  Supreme 
Court  is  derived  directly  from  the  Constitution. 
Every  other  court  created  by  the  general  gov- 
ernment derives  its  jurisdiction  wholly  from  the 
authority  of  Congress.  That  body  may  give, 
wdthhold  or  restrict  such  jurisdiction  at  its  dis- 
cretion, provided  it  be  not  extended  beyond  the 
boundaries  fixed  by  the  Constitution.  Turner 
V.  Bank  of  North  America,  4  Dall.  8,  10 ;  United 
States  V.  Hudson  ct  Goodwin,  7  Cranch  32 ;  Sel- 
do7i  V.  Sill,  8  How.  441,  448 ;  Stevenson  v.  Fain, 
195  U.  S.  165.  The  Constitution  simply  gives 
to  the  inferior  courts  the  capacity  to  take  juris- 
diction in  the  enumerated  cases,  but  it  requires 
an  Act  of  Congress  to  confer  it.  The  Mayor  v. 
Cooper,  6  Wall.  247,  252.     And  the  jurisdiction 

^-  Cf.  United  States  v.  Klein^  13  Wall.  128 ;  Pope  v.  United  States^ 
100  C.  Cls.  375,  53  F.  Supp.  570,  572-574  (reversed  in  323  U.  S.  1 ; 
reversal  explained  62  F.  Supp.  408, 411 ) . 
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having  been  conferred  may,  at  the  will  of  Con- 
gress, be  taken  away  in  whole  or  in  part;  and 
if  withdrawn  without  a  saving  clause  all  pend- 
ing cases  though  cognizable  when  commenced 
must  fall.  The  Assessor  v.  Osborne,  9  Wall. 
567,  575.  A  right  which  thus  comes  into  exist- 
ence only  by  virtue  of  an  act  of  Congress,  and 
which  may  be  withdrawn  by  an  Act  of  Congress 
after  its  exercise  has  begun,  cannot  well  be 
described  as  a  constitutional  right. 

See  and  compare,  also,  Lauf  v.  E.  G.  Shinner  <£•  Co., 
303  U.  S.  323,  330;  Railroad  Company  v.  Grant,  98 
U.  S.  398,  401,  402  (and  cases  cited)  ;  Lockerty  v.  Phil- 
lips, 319  U.  S.  182,  187;  Ex  parte  McCardle,  7  Wall. 
506,  514;  N orris  v.  Crocker,  13  How.  429,  439,  440; 
In  re  Hall,  167  U.  S.  38,  42;  Insurance  Company  v. 
Ritchie,  5  Wall.  541,  544;  Smallwood  v.  Gallardo,  275 
U.  S.  56;  Levering  S  Garrigiies  Co.  v.  Morrin,  71  F. 
(2d)  284,  287  (CCA  2,  1934),  cert.  den.  293  U.  S.  595. 

The  attacks  which  have  l)een  made  upon  the  con- 
stitutionality of  Section  2  (d)  of  the  Act,  which 
have  thus  far  come  to  our  attention,  have  been  based 
primarily  upon  decision  holding  that  States  may  not 
destroy  or  so  change  remedies  as  to  impair  the  obli- 
gations of  contracts.'^     Since  Section  10  of  Article  I 

"  E.  g.,  Walker  v.  Whitehead^  16  Wall.  314 ;  Edward  v.  Kearzey^ 
96  U.  S.  595,  607;  South  Carolina  v.  GouUard,  101  U.  S.  433; 
Tennessee  v.  Snead,  96  U.  S.  69 ;  Worthen  v.  Thomas,  292  U.  S.  426, 
431^32.  Of.,  Gihhes  v.  Zwvm.erman,  290  U.  S.  328,  332 ;  Bronson 
V.  Kimie,  1  How.  311,  320.  Gric/non^s  Lessee  v.  Astor,  et  al.,  2 
How.  319,  341-344 ;  Elliott  v.  Peirsol,  1  Pet.  328,  340-341 ;  Worthen 
Co.  V,  Kavanaugh,  295  U.  S.  56;  Richmond  Corp.  v.  Wachovia 
Bank,  300  U.  S.  124;  Wheeler  v.  Jackson,  137  U.  S.  245;  Sturges 
V.  Crowninshield,  4  Wlieat.  122.  197-201 ;  Sohn  v.  Waterson,  17 
Wall.  596;  Terry  v.  Anderson,  95  U.  S.  628,  632-633;  Home  Bldg. 
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of  the  Constitution,  under  which  such  State  action 
is  invalidated,  is  not  applicable  in  terms  to  the  Fed- 
eral Government  and  since  the  Congressional  author- 
ity over  the  jurisdiction  of  the  federal  courts  is 
given  by  the  Constitution  itself  in  plenary  terms,  such 
cases  are  inapposite  where  the  jurisdiction  of  federal 
courts  is  concerned."  Moreover,  as  we  have  shown 
in  earlier  portions  of  this  Brief,  no  contract  claim  is 
affected  by  Section  2  (d)  of  the  Act. 

No  necessity  arises  in  these  actions  to  consider 
the  question  of  whether  the  power  of  the  Congress 
to  withdraw  cases  from  the  jurisdiction  of  the  Dis- 
trict Courts  is  in  fact  plenary  in  the  sense  that  it 
could  be  exercised  arbitrarily  or  capriciously.  OId- 
viously,  these  are  not  such  cases.  Section  2  (d)  of 
the  Act  is  clearly  constitutional. 


c&  Loan  Ass7i.  v.  Blaisdell,  290  U.  S.  398;  Fletcher  v.  Peck,  6 
Cranch  87,  135-137;  A^eiv  Jersey  v.  Wilson,  7  Cranch  164. 

"While  the  constitutionality  of  the  provision  of  Section  2  (d) 
withdrawing  from  State  courts  jurisdiction  to  entertain  portal-to- 
portal  actions  cannot  properly  be  in  question  here,  it  may  be  of  in- 
terest that  the  report  of  the  House  Committee  on  the  Judiciary 
(No.  71,  to  Accompany  H.  R.  2157,  80th  Cong.,  1st  Sess.,  p.  6)  in- 
dicates that  it  relieved  upon  Bowles  v.  Willingham,  321  U.  S.  503, 
as  establishing  the  power  of  the  Congress  to  withdraw  from  state 
courts  the  adjudication  of  causes  arising  out  of  Federal  statutes. 
See  and  cf.,  also  Collector  v.  Hubhard,  12  Wall.  1,  15,  and  cases 
cited  supra  in  support  of  the  Congressional  power  to  terminate 
rights  conferred  exclusively  by  Federal  statutes. 
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gress, be  taken  away  in  whole  or  in  part;  and 
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567,  575.  A  right  which  thus  comes  into  exist- 
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which  may  be  withdrawn  by  an  Act  of  Congress 
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(2d)  284,  287  (CCA  2,  1934),  cert.  den.  293  U.  S.  595. 

The  attacks  which  have  been  made  upon  the  con- 
stitutionality of  Section  2  (d)  of  the  Act,  which 
have  thus  far  come  to  our  attention,  have  been  based 
primarily  upon  decision  holding  that  States  may  not 
destroy  or  so  change  remedies  as  to  impair  the  obli- 
gations of  contracts.''     Since  Section  10  of  Article  I 

^^  E.  g.,  Walker  v.  Whitehead,  16  Wall.  314 ;  Edward  v.  Kearzey, 
96  U.  S.  595,  607;  South  Carolina  v.  Goullard,  101  U.  S.  433; 
Tennessee  v.  Snead.  96  U.  S.  69 ;  Worthen  v.  Thomas,  292  U.  S.  426, 
431-432.  Of.,  Gihhes  v.  Zimmennan,  290  U.  S.  32«,  332 ;  Bronson 
V.  Kinzie,  1  How.  311,  320.  Grignon's  Lessee  v.  Astor,  et  al.,  2 
How.  319,  341-344 ;  Elliott  v.  Peirsol,  1  Pet.  328,  340-341 ;  M^orthen 
Co.  V.  Kavanaugh,  295  U.  S.  56;  Richmond  Corp.  v.  Wachovia 
Bank,  300  U.  S.  124;  Wheeler  v.  Jackson,  137  U.  S.  245;  Sturges 
V.  Crowninshield,  4  "Wlieat.  122.  197-201 ;  Sohn  v.  Waterson,  17 
Wall.  596 ;  Terry  v.  Anderson,  95  U.  S.  628,  632-633 ;  Home  Bldg. 
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of  the  Constitution,  under  which  such  State  action 
is  invalidated,  is  not  applicable  in  terms  to  the  Fed- 
eral Government  and  since  the  Congressional  author- 
ity over  the  jurisdiction  of  the  federal  courts  is 
given  by  the  Constitution  itself  in  plenary  terms,  such 
cases  are  inapposite  where  the  jurisdiction  of  federal 
courts  is  concerned.'*  Moreover,  as  we  have  shown 
in  earlier  portions  of  this  Brief,  no  contract  claim  is 
affected  by  Section  2  (d)  of  the  Act. 

No  necessity  arises  in  these  actions  to  consider 
the  question  of  whether  the  power  of  the  Congress 
to  withdraw  cases  from  the  jurisdiction  of  the  Dis- 
trict Courts  is  in  fact  plenary  in  the  sense  that  it 
could  be  exercised  arbitrarily  or  capriciously.  Ob- 
viously, these  are  not  such  cases.  Section  2  (d)  of 
the  Act  is  clearly  constitutional. 


d'  Loan  Assn.  v.  BlaisdeU,  290  U.  S.  398;  Fletcher  v.  Peck,  6 
Cranch  87,  135-137;  New  Jersey  v.  Wilson,  7  Cranch  164. 

^*  While  the  constitutionality  of  the  provision  of  Section  2  (d) 
withdrawing  from  State  courts  jurisdiction  to  entertain  portal-to- 
portal  actions  cannot  properly  be  in  question  here,  it  may  be  of  in- 
terest that  the  report  of  the  House  Committee  on  the  Judiciary 
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rights  conferred  exclusively  by  Federal  statutes. 
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CONCLUSION 

For  the  foregoing  reasons  the  decisions  of  the  Court 
herein  should  sustain  the  constitutionality  of  the 
Portal-to-Portal  Act  of  1947. 

Respectfully  submitted. 

Tom  C.  Clark, 

Attorney  General, 

By    H.  G.  MoRisoN, 

Assistant  Attorney  General, 

Henry  L.  Hess, 

United  States  Attorney. 
Enoch  E.  Ellison, 
Special  Assistant  to  the  Attorney  General, 
Johanna  M.  D'Amico, 
Attorney,  Department  of  Justice, 
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REPORTED  DECISIONS  OF  UNITED  STATES  DISTRICT  COURTS 
SUSTAINING  THE  CONSTITUTIONALITY  OF  THE  PORTAL- 
TO-PORTAL  ACT  OF  1947^ 

Ackerman  v.  J.  I.  Case  Co.  (Wisconsin),  74  Supp.  639. 
Adkins  v.  E.  I.  diiPont  de  Nemours  &  Co.   (Okla- 
homa), 13  Labor  Cases,  par.  64,025,  7  WH  Cases 

298. 
Alameda  v.  Paraffine  Co.,  Inc.    (California),  75  F. 

Supp.  282. 
Bateman  v.  Ford  Motor  Company  (Michigan),  76  F. 

Supp.  178. 
Blessing  v.  Hawaiian  ^Dredging  Co.  (Bis.  of  Col.),  76 

F.  Supp.  556. 
Boehle  v.  Electro  Metallurgical  Co.  (Oregon),  72  F. 

Supp.  21. 
Bonner  v.  Elizabeth  Arden   (New  York),  13  Labor 

Cases,  Par.  64,147,  7  WH  Cases  469. 
Borucki  v.  Continental  Baking  Co.  (New  York),  74  F. 

Supp.  815. 
Breusing  v.  Fisher  Body  Division  (Missouri),  74  F. 

Supp.  541. 
Bumpus  V.  Remington  A7'}ns  Co.   (Missouri),  74  F. 

Supp.  788. 
Burfeind  v.  Eagle-Picher  Co.  of  Texas  (Texas),  71  F. 

Supp.  743. 

^  In  addition  to  the  cases  appearing  in  this  list,  and  not  counting 
the  267  portal-pay  suits  dismissed  within  six  weeks  after  the  en- 
actment of  the  Portal-to-Portal  Act  (1947  WH  1632),  we  have 
been  advised  of  more  than  70  District  Court  decisions  dismissing 
such  suits  as  to  which  we  have  been  unable  to  locate  published 
reports. 

(29) 
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I. 
STATEMENT  OF  JURISDICTION 

This  is  an  appeal  from  a  judgment  of  the  United  States 
District  Court  for  the  District  of  Oregon  dismissing  an 
action  brought  under  the  Fair  Labor  Standards  Act  of 
1938,  as  amended.  The  dismissal  was  for  want  of  juris- 
diction, by  reason  of  the  provisions  of  Section  2(d)  of  the 
Portal-to-Portal  Act  of  1947.* 

The  jurisdiction  of  this  Court  to  hear  the  appeal  exists 
by  virtue  of  Title  28,  United  States  Code,  section  1291 
(Public  Law  773,  80th  Congress,  Second  Session). 


*Herein  at  times  referred  to  as  "the  Act." 
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II. 

STATEMENT  OF  THE  CASE 

(A)  The  Pleadings. 

The  pleadings  in  the  case,  so  far  as  pertinent  to  the 
issues  raised  on  this  appeal,  are  fairly  stated  by  Appel- 
lants in  their  Opening  Brief,  in  the  first  portion  of  their 
statement  of  the  case,  at  pages  2  to  5. 

(B)  The  Evidence. 

Appellants'  summary  of  the  evidence,  as  set  forth  at 
pages  5  and  6,  is  sketchy  and,  quite  naturally,  overlooks 
the  evidence  favorable  to  the  appellee  on  the  basis  of 
which  the  trial  court  granted  the  motion  to  dismiss  under 
the  Portal-to-Portal  Act  of  1947. 

1.     THE  NATURE  OF  THE  CLAIMS. 

The  evidence  establishes  that  the  appellant  guards  are 
seeking  to  recover  overtime  and  liquidated  damages  under 
the  Fair  Labor  Standards  Act  for  time  spent  in  attending 
roll  call,  inspection,  assignment  to  posts,  issuance  of  in- 
structions, and  marching  to  their  posts.  Appellant  Potter 
testified, 

"We  had  to  be  there  a  half  hour  before  ive  went  on 

duty"*  (Tr.,  p.  58). 

It  is  to  be  noted  that  this  witness  broke  down  the  claimed 
half  hour  by  further  testifying  that  the  roll  call,  inspec- 
tion, post  assignment  and  issuance  of  instructions  took 
about  ten  minutes,  the  remainder  of  the  half  bour  being 
consumed  by  the  guards  in  walking  from  the  guardhouse 
to  their  posts  of  duty  in  the  shipyard  (Tr.,  p.  59). 


''Emphasis  is  ours,  unless  otherwise  noted. 
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2.     THE  WINDFALL  CHARACTER  OF  THE  CLAIMS. 

Wliile  tlie  amended  complaint  of  the  Appellants  makes 
claim  for  the  described  activities  in  the  period  between 
February  1,  1942,  and  May  1,  1946  (Tr.,  p.  5),  at  the  trial 
Appellants'  counsel  conceded  that  no  claims  existed  after 
March  3,  1945  (Tr.,  pp.  86-87).  Thus,  this  appeal  involves 
claims  for  overtime  covering  a  period  in  excess  of  three 
years,  from  February  1,  1942,  to  March  3,  1945, 

It  is  admitted  that  Appellants  were  paid  their  wages 
week  by  week ;  that  they  accepted  and  cashed  their  checks ; 
that  since  they  were  being  paid  at  hourly  rates  they  knew 
how  many  hours  they  were  being  paid  for;  and  that  they 
knew  that  Appellee,  in  computing  their  time,  was  not 
including  any  time  in  advance  of  their  arrival  at  their 
posts  of  duty  in  the  shipyard  (Tr.,  pp.  76-78). 

Notwithstanding  this  knowledge  on  the  part  of  Appel- 
lants, they  concede  that  the  first  demand  made  by  them 
on  Appellee  was  not  made  until  this  action  was  instituted 
on  January  17,  1946  (see  Tr.,  p.  50),  more  than  ten 
months  after  the  expiration  of  the  period  covered  by  the 
claims  and  almost  four  years  after  the  commencement  of 
the  claim  period  (Tr.,  pp.  78-79).  (This  statement  is  sub- 
ject to  the  qualification  that  the  claims  were  the  subject  of 
a  discussion  between  counsel  for  the  parties  three  or  four 
months  before  the  action  was  commenced,  see  Tr.,  p.  79.) 

Appellant  Potter,  who  is  the  assignee  of  all  the  other 
Appellants  (Tr.,  p.  79),  started  taking  assignments  of  the 
claims  some  time  after  his  employment  terminated  on 
March  4,  1945  (Tr.,  p.  80).  Commencing  in  December, 
1944,  he  had  heard  rumblings  in  the  guard  department 
that  payment  should  be  made  for  reporting  time  (Tr.,  p. 


4 

80),  but  he  did  not  bother  to  pursue  the  matter  until 
around  June  or  July,  1945,  when  he  consulted  with  the 
Wage  and  Hour  Division  of  the  Department  of  Labor  and 
was  told  that,  on  the  basis  of  certain  court  decisions,  the 
guards  had  claims  against  Appellee  (Tr.,  pp.  84-85).  It 
was  then  that  Potter  and  his  friends  decided  they  should 
get  together  and  file  a  lawsuit,  Avhereupon  he  commenced 
taking  the  assignments  (Tr.,  pp.  85-86). 

All  of  this  evidence  is  highly  pertinent  on  the  issue  as 
to  whether  the  amounts  sought  to  be  recovered  by  this 
appeal  are  ''windfall  payments,  including  liquidated  dam- 
ages, of  sums  for  activities  performed  by  them  (Appel- 
lants) without  any  expectation  of  reward  beyond  that 
included  in  their  agreed  rates  of  pay"  as  referred  to  in 
Section  1(a)(4)  of  the  Portal-to-Portal  Act. 

3.      THE  NON-EXISTENCE  OF  A  CONTRACT,  CUSTOM  OR  PRACTICE  MAK- 
ING THE  ACTIVITIES  COMPENSABLE. 

With  respect  to  the  requirements  of  Section  2  of  the 
Portal-to-Portal  Act  concerning  the  existence  of  an  ex- 
press provision  of  a  contract  between  Appellants  and 
Appellee,  or  a  custom  or  practice,  making  compensable 
the  activities  covered  by  the  claims,  the  record  establishes 
beyond  the  remotest  doubt  that  there  was  no  such  con- 
tractual provision,  no  such  custom  and  no  sncli  ]iractice. 

The  testimony  of  Appellant  Potter  (which  by  stipula- 
tion was  adopted  as  the  testimony  of  the  other  Appellants 
on  the  issue  as  to  the  application  of  the  Portal-to-Portal 
Act;  see  Tr.,  pp.  89-90)  leaves  no  doubt  on  these  subjects. 
He  testified  that  he  had  no  written  contract ;  that  Appellee 
never  told  him  he  would  be  paid  for  time  spent  in  report- 
ing prior  to  going  on  his  shift ;  that  in  the  period  involved 
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Appellee  never  to  his  knowledge  paid  any  guard  for  time 
in  advance  of  going  to  his  post  of  duty;  that  so  far  as  he 
knew,  Appellee  never  had  in  effect  at  the  shipyard  where 
Appellants  were  employed  any  custom  or  practice  under 
which  reporting  time  was  paid  for;  and  that  he  had  no 
written  or  non-written  contract  under  the  terms  of  which 
such  time  was  to  be  considered  in  computing  wages  (Tr., 
pp.  82-83).  Furthermore,  there  is  no  collective  bargaining 
agreement  involved  (Tr.,  p.  87). 

The  testimony  on  these  points  is  ably  summarized  in 
the  following  concession  by  counsel  for  Appellants: 

"Mr.  Landye:  No.  We  will  say  that  there  was  no 
written  contract  or  oral  contract  that  I  can  prove, 
at  least,  that  this  half  hour  was  to  he  compensated 
for. 

Mr.  Johnson:  I  take  it,  too,,  from  your  statement, 
since  you  say  none  of  them  were  paid  at  any  time, 
that  there  was  no  custom  or  practice  at  the  Swan 
Island  Yard  under  which  the  time  ivas  conipensahlef 
Mr.  Landye:  Unless  I  can  take  custom  and  prac- 
tice retroactively.  After  March  3,  1945,  they  discon- 
tinued the  practice"  (Tr.,  pp.  87-88). 

(C)   The  Findings  and  Conclusions. 

Appellants  dispose  of  the  Findings  of  Fact  and  Con- 
clusions of  Law  by  quoting  a  portion  of  one  finding  from 
which  they  apparently  derive  satisfaction,  and  very  casu- 
ally mentioning  the  remainder. 

They  fail  to  note  that  in  Finding  4  the  court  found  that 
there  was  no  contract  under  which  the  activities  sued  on 
were  compensable,  the  only  contract  being  that  Appel- 
lants would  be  compensated  for  the  time  spent  by  them 
in  actually  guarding  the  shipyard  (as  distinguished  from 
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the  activities  sued  on)  and  that  said  contract  had  been 
fully  performed  and  Appellants  fully  paid  thereunder ;  and 
that  in  Finding  5  the  trial  court  found  that  there  was  no 
practice,  custom  or  usage  at  the  shipyard  involved  under 
which  guards  were  compensated  for  time  spent  before  or 
after  the  performance  of  their  principal  activity  of  guard- 
ing the  shipyard,  the  fact  being  that  in  computing  time 
worked  by  guards,  allowance  was  made  only  for  time 
spent  at  posts  of  duty  while  guarding  the  shipyard,  as 
distinguished  from  time  spent  in  reporting,  preparation 
for  duty,  roll  call,  assignment  to  post,  receipt  of  instruc- 
tions and  going  to  or  from  posts  of  duty  (Tr.,pp.  39-41). 
Conclusions  2  and  3  are  of  like  effect  (Tr.,  pp.  41-42). 

It  was  by  reason  of  the  evidence  outlined  above,  sum- 
marized in  the  foregoing  findings  and  conclusions,  that 
the  trial  court  determined  that  the  activities  sued  on 
were  not  compensable  under  Section  2(a)  or  Section  2(b) 
of  the  Portal-to-Portal  Act  and  that,  consequently,  under 
the  provisions  of  Section  2(d)  of  the  Act  jurisdiction  was 
lacking  (Tr.,  p.  42).  The  judgment  of  dismissal  was  there- 
fore entered  "for  want  of  jurisdiction"  (Tr.,  pp.  43-44). 

(D)   The  Questions  Involved  on  the  Appeal. 

As  Appellants  correctly  state,  the  two  issues  raised  by 
the  appeal  are:  (1)  whether  Section  2  of  the  Portal-to- 
Portal  Act  is  applicable  to  the  present  case;  and,  if  so, 
(2)  whether  as  so  applied  the  Act  is  constitutional. 
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III. 

ARGUMENT 
A.     Section  2  of  the  Portal-to-Por^al  Act  of  1947  Is  Applicable 
to  the  Facts  of  This  Case. 

1.  SECTION  2  OF  THE  ACT  MAKES  ALL  CLAIMS  UNDER  THE  FAIR  LABOR 
STANDARDS  ACT  IN  EXISTENCE  ON  THE  ENACTMENT  OF  THE  ACT 
UNENFORCEABLE  UNLESS  SUCH  CLAIMS  ARE  MADE  COMPENSABLE 
BY  AN  EXPRESS  PROVISION  OF  A  CONTRACT  OR  BY  A  CUSTOM  OR 
PRACTICE. 

By  its  plain  and  unequivocal  language,  Section  2  of  the 
Portal-to-Portal  Act  prohibits  the  enforcement  of  any 
overtime  claims  under  the  Fair  Labor  Standards  Act 
which  came  into  existence  prior  to  May  14,  1947  (the  date 
of  enactment  of  the  Portal-to-Portal  Act),  unless  such 
claims  involve  activities  which  were  compensable  by  either 
(1)  "an  express  provision  of  a  written  or  nonwritten 
contract"  or  (2)  "a  custom  or  practice."  Thus,  Section 
2  provides: 

"Relief  from  Certain  Existing  Claims  Under  the 
Fair  Labor  Standards  Act  of  1938,  as  Amended,  the 
Walsh-Healey  Act,,  and  the  Bacon-Davis  Act. 

(a)  No  employer  shall  be  subject  to  any  liability  or 
punishment  under  the  Fair  Labor  Standards  Act  of 
1938,  as  amended,  the  Walsh-Healey  Act,  or  the 
Bacon-Davis  Act  (in  any  action  or  proceeding  com- 
menced prior  to  or  on  or  after  the  date  of  the  enact- 
ment of  this  Act),  on  account  of  the  failure  of  such 
employer  to  pay  an  employee  minimum  wages,  or  to 
pay  an  employee  overtime  compensation,  for  or  on 
account  of  any  activity  of  an  employee  engaged  in 
prior  to  the  date  of  the  enactment  of  this  Act,  except 
an  activity  which  was  co^npensable  by  either — 

(1)  an  express  provision  of  a  written  or  non- 
written  contract  in  effect,  at  the  time  of  such  activ- 
ity, between  such  employee,  his  agent,  or  collective- 
bargaining  representative  and  his  employer;  or 
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(2)  a  custom  or  practice  in  efect,  at  the  time  of 
such  activity,  at  the  estahlishment  or  other  place 
where  such  employee  was  employed,  covering  such 
activity,  not  inconsistent  with  a  writtten  or  non- 
written  contract,  in  effect  at  the  time  of  such  activ- 
ity, between  such  employee,  his  agent,  or  collective- 
bargaining  representative  and  his  employer. 

(b)  For  the  purposes  of  subsection  (a)  an  activity 
shall  be  considered  as  compensable  under  such  con- 
tract provision  or  such  custom  or  practice  only  when 
it  was  engaged  in  during  the  portion  of  the  day  with 
respect  to  which  it  was  so  made  compensable. 

(c)  In  the  application  of  the  minimum  wage  and 
overtime  compensation  provisions  of  the  Fair  Labor 
Standards  Act  of  1938,.  as  amended,  of  the  Walsh- 
Healey  Act,  or  of  the  Bacon-Davis  Act,  in  determin- 
ing the  time  for  which  an  employer  employed  an 
employee  there  shall  be  counted  all  that  time,  but 
only  that  time,  during  which  the  employee  engaged 
in  activities  ichich  were  coinpensable  icithin  the  mean- 
ing of  subsections  (a)  and  (b)  of  this  section. 

(d)  No  court  of  the  United  States,  of  any  State, 
Territory,  or  possession  of  the  United  States,  or  of 
the  District  of  Columbia,  shnll  have  jurisdiction  of 
any  action  or  proceeding,,  whether  instituted  prior  to 
or  on  or  after  the  date  of  the  enactment  of  this  Act, 
to  enforce  liability  or  impose  punishment  for  or  on 
account  of  the  failure  of  the  employer  to  pay  mini- 
mum wages  or  overtime  compensation  under  the  Fair 
Labor  Standards  Act  of  1938,  as  amended,  under  the 
Walsh-Healey  Act,  or  under  the  Bacon-Davis  Act,  to 
the  extent  that  such  action  or  proceeding  seeks  to 
enforce  any  liability  or  impose  any  punishment  with 
respect  to  an  activity  which  was  not  compensable 
under  subsections  (a)  and  (b)  of  this  section." 
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Notwithstanding  the  simple  and  plain  provision  of  the 
Act  that  an  employer  shall  not  be  liable  for  an  existing 
overtime  claim  unless  the  activity  giving  rise  to  the  claim 
was  compensable  by  contract,  custom  or  practice,  Appel- 
lants undertake  (at  pages  15  to  22  of  their  Opening 
Brief)  the  task  of  rewriting  Section  2  so  as  to  limit  and 
qualify  its  provisions  and  their  application.  They  first 
argue  that  "the  sole  reason  for  passage  of  the  Portal- 
to-Portal  Act"  (Appellants'  Opening  Brief,  p.  15)  was 
the  Supreme  Court's  decision  in  the  Mt.  Clemens  case, 
328  U.S.  260;  and  they  then  assert,  on  the  basis  of  refer- 
ences to  the  Congressional  Record,  that  such  was  the  in- 
tent of  Congress.  Thus,  they  conclude  that  while  the  Act 
is  applicable  to  a  case  where  an  employee  "is  suffered  or 
permitted  to  work' when  not  required*  to  do  so"  (Appel- 
lants' Opening  Brief,  p.  21),  "it  is  crystal  clear  that  Con- 
gress did  not  intend  to  apply  the  Act  to  situations  such 
as  those  involved  in  this  case"  (Appellants'  Opening 
Brief,  p.  21)  in  whicli  the  employees  were  required  to  per- 
form the  activities  sued  on. 

In  making  this  argument,  Appellants  either  overlook  or 
fail  to  understand  the  legislative  history  of  the  Portal-to- 
Portal  Act.  As  originally  enacted  by  the  House,  the  Act 
(H.R,  2157)  dealt  with  both  existing  claims  and  future 
claims  in  one  section.  When  H.R.  2157  reached  the  Senate, 
it  was  amended  so  as  to  treat  existing  claims  in  one 
section  and  future  claims  in  another  section.  The  Confer- 
ence Committee  of  the  Senate  and  the  House  then  pre- 
pared a  substitute  bill  which  incorporated  the  Senate's 
division  of  existing  and  future  claims  into  two  separate 


^Appellants '  emphasis. 
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sections  (see  Bureau  of  National  Affairs:  The  Portal-to- 
Portal  Act  of  1947,  pp.  3-5). 

When  Section  2,  dealing  with  existing  claims,  and  Sec- 
tion 4,  dealing  with  future  claims,  are  compared,  it  will 
be  noted  that  there  is  a  radical  difference  between  the 
two  sections.  Section  4,  with  respect  to  future  claims, 
contains  a  prohibition  against  the  enforcement  of  limited 
types  of  claims,  that  is,  (1)  walking,  riding  or  traveling 
to  and  from  the  actual  place  of  performance  of  the  prin- 
cipal activity  and  (2)  activities  preliminary  or  postlimin- 
ary  to  the  principal  activity.  These  activities  are  those 
commonly  known  as  portal-to-portal  activities  and  of  the 
character  involved  in  the  Mt.  Clemens  case. 

On  the  other  hand,  Section  2  contains  no  such  limitation 
on  the  activities  to  which  it  is  applicable.  It  says  that  an 
employer  shall  not  be  liable  "for  or  on  account  of  anT/ 
activity  *  *  *  except  an  activity  which  was  compensable 
by  either  *  *  *"  an  express  provision  of  a  contract,  or  a 
custom  or  practice. 

Consequently,  if  we  were  concerned  in  this  case  with 
Section  4,  the  argument  of  Appellants  might  be  applica- 
ble; but  we  are  here  concerned  with  Section  2,  and  Appel- 
lants' argument  is  therefore  unsound  because  it  fails  to 
recognize  the  historical  legislative  fact  that  the  Act  as 
finally  enacted  applies  entirely  different  rules  to  existing 
claims  than  to  future  claims.  With  respect  to  future 
claims,  the  prohibition  against  enforcement  applies  to 
limited  types  of  activity;  with  respect  to  existing  claims, 
the  prohibition  against  enforcement  applies  to  anij  activ- 
ity unless  it  is  compensable  by  an  express  contract  pro- 
vision or  by  a  custom  or  practice. 
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The  very  quotation  from  the  Senate  debate  which  Ap- 
pellants quote  at  pages  19  and  20  of  their  Opening  Brief 
demonstrates  that  the  confusion  into  which  they  have  been 
drawn  by  reason  of  their  failure  to  distinguish  between 
Section  2  and  Section  4  existed  also  on  the  floor  of  the 
Senate.  In  the  quotation,  Senator  Pepper  commented  on 
a  situation  in  which  women  were  told  to  come  to  their 
place  of  employment  half  an  hour  early  for  the  purpose 
of  getting  ready  to  work.  Senator  Baldwin  replied  that 
there  was  no  question  but  that  such  time  Avould  be  com- 
pensated for.  However,  Appellants  have  inadvertently 
failed  to  complete  the  quotation,  for  immediately  follow- 
ing that  portion  set  forth  in  their  brief,  the  following- 
discussion  occurred: 

''Mr.    Pepper.     Let   us    see   whether    the    Senator 
from  Connecticut  or  the  Senator  from  Florida  has  a 
point.    /  am  assuming  that  the  Senator  from  Con- 
necticut knows  that  under  the  terms  of  the  committee 
bill  the  cases  referred  to  on  page  48  are  compensable 
only  in  the  future,  and  not  in  the  past.    Does  the 
Senator  recognize  that? 
Mr.  Baldwin.     /  did  not  so  understand. 
Mr.  Pepper.     That  is  where  the  able  Senator  was 
in  error.    If  the  committee  had  laid  down  the  same 
principle  as  to  existing  claims,  it  would  have  been  a 
far-reaching  step.'' 

This  additional  portion  of  the  debate  not  only  negatives 
Appellants'  argument  as  to  what  the  understanding  of 
the  Senate  was,  but  demonstrates  the  confusion  that  re- 
sults if  one  Fails  to  distinguish  between  the  broad  prohi- 
bition on  the  enforcement  of  existing  claims  contained  in 
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Section  2  and  the  narrower  limitation  on  future  claims 
contained  in  Section  4. 

That  the  application  of  the  Act  is  not  limited  to  the 
factual  situations  involved  in  the  Mt.  Clemens  case  is 
emphasized  by  the  case  of  Kemp  v.  Day  S  Zimmerman 
Incorporated  (June  15,  1948),  15  Labor  Cases,  ^64,588,  in 
which  the  Iowa  Supreme  Court  said  (15  Labor  Cases, 
page  73,842) : 

''The  short  title  or  designation  of  'Portal-to-Portal 
Act'  is  not  significant,  but  it  is  significant  that  many 
of  the  decisions  refer  to  it  as  the  'so-called'  Portal- 
to-Portal  Act.  The  Mt.  Clemens  case  was  perhaps 
the  final  and  impelling  force  in  bringing  about  the 
passage  of  the  Act,  but  the  holdings  in  Brooklyn 
Savings  Bank  v.  O'Neil,  324  U.S.  697,  65  S.Ct.  895, 
89  L.Ed.  1296  [9  Labor  Cases  1151,197],  and  D.  A. 
Schulte,  Inc.  v.  Gangi,  328  U.S.  108,  66  S.Ct.  925,  90 
L.Ed.  1114,  167  A.L.R.  208  [11  Labor  Cases  1151,230], 
preventing  amicable  settlements  between  employer 
and  employee,  avoiding  a  release  in  full,  and  an  ac- 
cord and  satisfaction  of  a  good  faith  dispute,  and 
the  decision  in  Overnight  Transportation  Co.  v.  Mis- 
sel, 126  F.(2d)  98  [5  Labor  Cases  1|60,854]  (4  Cir. 
1942),  affirmed  in  316  U.S.  572,  62  S.Ct.  1216,  86 
L.Ed.  1682  [5  Labor  Cases  1|51,145],  that  the  liqui- 
dated damages  provision  was  mandatory  regardless 
of  the  good  faith  of  the  employer  or  the  reasonable- 
ness of  his  attitude,  had  their  part  in  the  inclusion 
of  remedial  provisions  in  the  Portal-to-Portal  Act. 

The  reach  of  the  Act  extends  beyond  activities  of 
the  Mt.  Clemens  case  type.  As  said  in  Seese  v. 
Bethlehem  Steel  Co.,  74  F.Supp.  412,  416  [13  Labor 
Cases  1[64,061],  supra:  'It  will  be  noted  that  the  Act 
in  this  respect  is  not  limited  to  portal-to-portal  ac- 
tivities, as  such,  but  defines  the  essential  character- 
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istics  of  any  alleged  liability  for  nonpayment  of  mini- 
mum wages  or  overtime  compensation.  None  are  to 
be  compensable  ''except  an  activity  which  was  com- 
pensable by  either — "  contract,  custom  or  practice. 
Furthermore,  while  the  language  includes  the  word 
"except,"  it  seems  entirely  clear  from  the  whole 
wording  that  the  exception  is  the  only  activity  which 
is  compensable.'  " 

And  in  Bateman  v.  Ford  Motor  Co.,  supra,  14 
Labor  Cases  1[64,353  (D.  C.  E.  D.  Mich.  S.  Div. 
2/27/48),  after  quoting  Sections  2  (a)  (1)  (2),  [it 
was]  said: 

'These  provisions  applied  to  any  employer  liabil- 
ities, whether  based  on  activities  prior  to  or  after 
the  Act's  enactment,  making  the  act  admittedly 
retroactive,  and  furthermore,  applying  with  equal 
force  to  claims  which  under  previous  decisions 
might  have  been  considered  meritorious  as  tvell  as 
to  fantastic  "windfalls"  sought  by  the  great  ma- 
jority of  these  so-called  Portal-to-Portal  suits.' 
(Italics  supplied.)" 

Similarly,  in  Boerkoel  v.  Hayes  Mfg.  Corp.  (W.D.  Mich., 
S.D.  March  26,  1948)  14  Labor  Cases,  Para.  64,415,  p. 
73,126,  it  was  held: 

"Plaintiff  contends  that  Section  2  of  the  Portal-to- 
Portal  Act  is  not  applicable  because  his  suit  is  not 
based  on  strictly  portal-to-portal  activities,  that  is, 
activities  preliminary  or  postliminary  to  his  principal 
activities.  Hoivever,  this  contention  ignores  the  plain 
wording  of  that  section,  tvhich  covers  all  activities 
and  claims  arising  prior  to  the  passage  of  the  Act 
and  determines  the  compensability  of  all  activities 
during  an  employee's  day.  It  should  be  noted  that 
Section  4  of  the  Act  deals  only  with  future  claims 
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for  so-called  portal-to-portal  activities.  In  determin- 
ing that  Section  2  of  the  Act  is  not  limited  to  strictly 
portal-to-portal  activities,  the  court  said  in  Seese  v. 
Bethlehem  Steel  Co.,  supra  (74  F.  Supp.  416  [13 
Labor  Cases  1164,061] ) : 

^When  we  look  at  the  wording  and  structure  of 
the  Portal  Act  we  find  that  it  was  clearly  intended 
to  define  what  activities  claimed  to  create  a  liabil- 
ity for  overtime  work  were  made  compensable. 
Thus  the  language  reads — (see  Section  2  (a)  here- 
inbefore quoted).  *  *  *  it  will  be  noted  that  the 
Act  in  this  respect  is  not  limited  to  portal-to-portal 
activities  as  such  but  defines  the  essential  charac- 
teristics of  any  alleged  liability  for  nonpayment 
of  minimum  wages  or  overtime  compensation.  None 
are  to  be  compensable  ''except  an  activity  which 
was  compensable  by  either — "  contract,  custom  or 
practice.  Furthermore,  while  the  language  includes 
the  word  ''except,"  it  seems  entirely  clear  from 
the  whole  wording  that  the  exception  is  the  only 
activity  which  is  compensable.'  " 

Thus,  the  legislative  history  with  respect  to  the  Act 
disproves  the  argument  of  Appellants  that  Congress  in- 
tended to  limit  the  application  of  the  Act,  so  far  as  exist- 
ing claims  were  concerned,  to  situations  such  as  were  pre- 
sented in  the  Mt.  Clemens  case.  The  action  of  Congress 
in  distinguishing  between  existing  and  future  claims  and 
dealing  with  the  two  subjects  in  separate  and  materially 
different  sections  conclusively  demonstrates  (if  anything 
other  than  the  plain  language  of  the  sections  were  re- 
quired to  do  so)  that  Congress  intended  to  bar  all  exist- 
ing claims  except  those  involving  an  activity  which  was 


15 

compensable  either  hy  express  provision  of  a  contract  or 
by  custom  or  practice.  The  artificial  line  of  demarcation 
which  Appellants  seek  to  draw  within  the  field  of  existing 
claims  is  not  supported  by  the  language  of  the  Act  or  by 
its  history. 

Neither  is  this  artificial  line  of  Appellants  supported 
by  the  decisions  since  the  enactment  of  the  Portal-to- 
Portal  Act.  There  have  been  two  decisions  involving  the 
enforceability  of  claims  for  activities  almost  identical 
with  those  sued  on  here,  and  in  both  cases  the  provisions 
of  Section  2  were  held  to  bar  the  enforcement  of  the 
claims. 

The  first  of  these  cases  is  Battery  Workers'  Union  v. 
Electrical  Storage  Battery  Co.  (E.D.  Pa.,  January  30, 
1948)  14  Labor  Cases,  Para.  64,298,  where  company  guards 
arrived  twenty  to  thirty  minutes  before  the  start  of  their 
shift.  During  the  period  prior  to  the  time  their  shift 
started  they  changed  into  uniforms,  picked  up  equipment, 
reported  to  the  captain's  office  to  receive  instructions  and 
went  to  their  posts.    The  court  stated  at  page  72,712: 

''The  mere  fact  that  a  guard  was  at  the  defend- 
ant's plant  or  on  the  premises,  after  punching  in, 
for  more  than  40  hours  in  any  week  (or  in  terms  of 
a  5  day  week,  more  than  8  hours  per  day)  does  not 
entitle  him  to  overtime  pay.  Under  the  Fair  Labor 
Standards  Act,  overtime  for  which  claim  is  made 
must  be  devoted  to  work.  Moreover,  since  the  Portal- 
to-Portal  Act  of  1947,  regardless  of  the  fact  that  the 
activities  may  constitute  work  under  the  Fair  Labor 
Standards  Act,  the  employer  is  required  to  pay  over- 
time for  only  such  of  them  as  were  compensable  by 
either  express  contract  or  by  custom  or  practice. 
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In  the  present  case  the  plaintiff's  claim  for  over- 
time as  to  each  guard  is  made  up  by  aggregating 
three  different  kinds  of  activities:  (1)  'On  guard' 
duties — standing  at  a  fixed  post  or  making  rounds 
through  the  plant — (2)  changing  into  and  out  of 
uniform,  (3)  reporting  to  the  captain's  office  to  pick 
up  equipment  and  receive  instructions,  walking  to 
and  from  the  post,  turning  in  equipment  and  waiting 
in  the  locker  room  to  punch  out  at  the  end  of  the 
shift. 

As  to  (1),  there  can  be  no  question  that  the  time 
spent  on  posts  and  on  rounds  is  work  within  the 
Fair  Labor  Standards  Act  and  is  chargeable  to  the 
employer  under  the  Portal-to-Portal  Act. 

As  to  (2),  one  of  the  issues  submitted  to  the  jury 
for  its  special  verdict  was,  'Were  the  guards  en- 
gaged in  work  when  they  were  changing  into  and  out 
of  uniform!'  The  jury  answered  'No.'  *  *  *  But  even 
if,  in  spite  of  the  special  verdict,  changing  into  and 
out  of  uniform  should  be  held  to  be  work  under  the 
Fair  Labor  Standards  Act,  the  employer  would  be 
relieved  of  liability  to  pay  for  it  by  the  Portal-to- 
Portal  Act.  There  is  no  evidence  that  it  was  an  ac- 
tivity which  was  ever  compensable  either  by  con- 
tract or  by  custom.  The  plaintiff  contends  that  the 
union  contract  makes  it  compensable,  but  the  provi- 
sions relied  upon  are  merely  general  overtime  provi- 
sions and  in  no  way  attempt  to  define  the  nature  of 
the  work  for  which  overtime  will  be  paid.  The  Act 
does  not  merely  require  that  the  contract  provide 
for  payment  of  overtime  pay  but  that  it  must  ex- 
pressly provide  that  the  activities  in  question  be  com- 
pensable. 

I  hold  that  the  retroactive  provisions  of  the  Portal- 
to-Portal  Act  apply  to  the  facts  of  the  present  case 
and  that  the  Act  as  so  applied  is  constitutional. 
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As  to  (3),  assuming  that  these  activities  constitute 
work  under  the  decision  of  the  Supreme  Court  in  the 
Mt.  Clemens  case,  they  also  are  noncompensable  by 
the  Portal-to-Portal  Act." 

The  other  case  is  McLaughlin  v.  Todd  S  Brown,  Inc. 
(N.D.  Ind.,  S.B.  Div.,  April  7,  1948)  15  Labor  Cases,  Para. 
64,606.  In  that  case  company  firemen  were  required  to 
assemble  at  the  plant  before  starting  their  shift.  This 
assembly  period  was  fixed  at  thirty  minutes  prior  to  the 
time  the  shift  started  and  during  this  period  of  time  the 
firemen  changed  into  their  fire-fighting  uniforms,  put 
their  fire-fighting  equipment,  such  as  helmets  and  boots, 
on  the  fire  trucks,  stood  roll  call  and  went  to  their  posts 
of  duty. 

The  plaintiffs  contended  the  roll  call  time  was  required 
and  was  therefore  part  of  their  "principal  activity."  The 
court  held  that  the  claim  for  the  time  spent  during  these 
roll  call  periods  was  not  compensable  since  such  claims 
were  barred  by  Section  2  of  the  Act,  stating  at  page 
73,894: 

''The  plaintitfs  contend  that  they  were  required  to 
appear  on  the  employer's  premises  and  start  their 
'essential'  duties  before  the  beginning  of  the  period 
for  which  they  were  paid.  Rather  than  being  a  pre- 
liminary activity,  they  say  that  their  'show  up'  time 
was  actually  a  part  of  their  principal  activity  and 
that,  therefore,  Section  2  of  the  Portal-to-Portal  Act 
does  not  apply.  In  support  of  this  view,  the  plain- 
tiffs maintain  that  this  section  must  be  interpreted  in 
light  of  Section  1  of  the  Act,  which  contains  a  state- 
ment of  policy  and  findings  revealing  the  purpose  of 
Congress  at  the  time  of  its  enactment;  further,  the 


18 

plaintiffs  contend  that  it  was  the  purpose  of  Con- 
gress to  nullify  the  effect  of  judicial  interpretation 
of  the  Fair  Labor  Standards  Act  of  1938  'in  disre- 
gard of  long  established  customs,  practices  and  con- 
tracts been  employers  and  employees,'  which  specifi- 
cally, plaintiffs  say,  meant  preliminary  and  post- 
liminary  activities  that  theretofore  never  had  been 
regarded  as  compensatory  and  which  became  so  only 
after  the  decisions  in  Tennessee  Coal,  I.,  S  R.  R.  Co. 
V.  Muscoda  Local,  321  U.S.  590  [8  Labor  Cases 
^51,175]  ;  Jewell  Ridge  Coal  Corp.  v.  Local  6167,  325 
U.S.  161  [9  Labor  Cases  1[51,201],  and  Anderson  et 
al.  V.  Mt.  Clemens  Pottery  Co.,  328  U.S.  680  [11 
Labor  Cases  ^51,233]. 

Section  2  of  the  Act  provides  that  unless  an  ac- 
tivity was  compensable  by  either  a  written  or  oral 
contract  or  by  a  custom  or  practice  in  effect  at  the 
time  the  activity  was  performed,  the  employer  is  not 
liable  to  compensate  for  such  activity  under  the  Fair 
Labor  Standards  Act  of  1938,  as  amended.  There  is 
nothing  ambiguous  about  the  provision.  Its  meaning 
is  explicit  and  plain.  And  where  a  statute  is  plain 
and  unambiguous,  there  is  no  room  for  construction. 
U.  8.  V.  Wiltberger,  18  U.S.  76  (1820);  Cutten  v. 
Wallace,  80  F.(2d)  140  (1935). 

There  is  no  evidence  that  the  activities  covered  by 
the  ' showup'  time  in  question  were  made  compensable, 
either  by  an  express  provision  of  a  written  or  oral 
contract  or  by  a  custom  or  practice  covering  such  ac- 
tivity. This  being  the  fact,  it  must  be  concluded  that 
the  Portal-to-Portal  Act  bars  recovery,  unless,  as  the 
plaintiffs  contend.  Section  2  of  the  Act  is  unconstitu- 
tional. 

However,  if  one  adopts  the  plaintiffs'  contention 
that  Section  2  of  the  Act  must  be  interpreted  in  the 
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context  of  the  statute  as  a  whole,  and  with  particular 
reference  to  the  statement  of  policy  contained  in  Sec- 
tion 1,  there  is  nothing  which  would  change  the  fore- 
going conclusion." 

It  is  submitted  that  the  language  of  Section  2,  the  legis- 
lative history  of  the  Act,  and  the  interpretation  placed 
on  it  by  the  courts  compel  the  rejection  of  Appellants' 
effort  to  limit  the  application  of  Section  2  and  require 
affirmance  of  the  action  of  the  trial  court  in  dismissing 
this  case  for  want  of  jurisdiction,  by  reason  of  the  provi- 
sions of  the  Act. 

2.  THE  TRIAL  COURT'S  PrNDINGS  AND  CONCLUSIONS  CANNOT  BE  DIS- 
TORTED SO  AS  TO  MAKE  NON-COMPENSABLE  ACTIVITIES  COMPEN- 
SABLE. 

Appellants  next  argue  that  the  Act  is  not  applicable  to 
the  present  case  for  the  reason  that  if  the  activities  sued 
on  were  not  preliminary  or  postliminary  they  were  com- 
pensable under  the  contract  of  employment,  which,  so 
they  say,  ''admittedly  provided  compensation  for  all  ac- 
tivities not  of  a  'preliminary'  or  'postliminary'  nature 
*  *  *"  (Appellants'  Opening  Brief,  p.  23).  They  further 
state  that  the  court  found,  in  effect,  "that  the  company 
promised  to  pay  for  all  of  the  principal  activities  of  the 
guards."  (Appellants'  Opening  Brief,  p.  25). 

In  making  these  arguments,  Appellants  seek  to  twist 
and  distort  the  distinction  which  the  trial  court  made  be- 
tween the  principal  activity  of  guarding  the  shipyard 
and  the  activities  sued  on,  which  the  trial  court  termed 
preliminary  or  postliminary  to  said  principal  activity. 
Thus,    in   Finding   3    the    Court   found   that   the   claimed 
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hours  of  overtime  related  **to  activities  which  were  pre- 
liminary to  or  postliminary  to  the  principal  activity  of 
plaintiffs  as  aforesaid,  namely,  guarding  said  shipyard." 
(Tr.  pp.  39-40).  In  Finding  4  the  trial  court  found  that 
there  was  no  contract,  written  or  unwritten,  making  com- 
pensable activities  preliminary  or  postliminary  to  Ap- 
pellants' "principal  activity,  to-wit,  guarding  said  ship- 
yard" but  that  the  only  contract  with  Appellants  was 
that  they  would  be  compensated  for  the  time  spent  by 
them  in  actually  guarding  said  shipyard,  as  distinguished 
from  any  preliminary  or  postliminary  activities  in  con- 
nection therewith  (Tr.,  p.  40).  Finding  5,  dealing  with 
the  custom  or  practice  at  the  shipyard,  is  similar,  re- 
citing that  the  practice,  custom  and  usage  at  the  ship- 
yard in  computing  time  worked  by  guards  was  to  allow 
only  the  time  actually  spent  by  the  guards  ''at  their  posts 
of  duty  and  while  guarding  said  shipyard."  (Tr.,  pp.  40- 

41). 

It  is  abundantly  clear  that  by  its  findings  and  con- 
clusions the  trial  court  drew  a  line  of  distinction  between 
the  time  spent  by  Appellants  at  their  posts  of  duty  while 
actually  guarding  the  shipyard,  as  distinguished  from  the 
time  spent  by  them  in  reporting,  preparing  for  duty,  at- 
tending roll  call,  receiving  assignments  and  instructions, 
and  going  to  or  from  their  posts  of  duty.  The  trial  court 
held  that  the  contract  with  the  Appellants,  and  Appellee's 
custom  and  practice,  was  to  pay  only  for  the  time  spent 
by  the  guards  at  their  posts  of  duty  and  while  actually 
guarding  the  shipyard,  as  distinguished  from  the  activities 
sued  on  and  described  in  the  preceding  sentence  hereof. 
Nowhere  in  the  findings  or  the  conclusions  (or  elsewhere 
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in  the  record,  for  that  matter)  is  there  any  admission 
that  the  contract  ''provided  compensation  for  all  activities 
not  of  a  'preliminary'  or  'postliminary'  nature."  Nor  do 
the  findings  of  the  court  have  the  effect  of  holding  that 
Appellee  promised  to  pay  for  any  activities,  however  they 
may  be  called,  other  than  actual  guarding  of  the  shipyard 
by  the  guards  while  at  their  posts  of  duty.  To  contend 
otherwise  is  to  attempt  to  import  into  the  record  some- 
thing which  is  not  there. 

Appellants  argue,  of  course,  that  the  court  misapplied 
the  words  "preliminary"  and  "postliminary"  for  the 
reason  that  in  fact  the  activities  sued  on  were  "principal" 
activities.  They  again  attempt  to  build  up  an  argument 
out  of  the  provisions  of  Section  4  of  the  Act  which,  as 
already  noted,  have  nothing  to  do  with  this  case.  The  ulti- 
mate fact  is  that  the  trial  court  applied  the  proper  section 
of  the  Act  to  the  case  and  considered  whether,  within  the 
meaning  of  Section  2,  the  activities  sued  on  were  com- 
pensable by  express  contract  provision  or  by  custom  or 
practice.  It  found  in  the  negative  with  respect  to  con- 
tract, custom  and  practice.  It  found  that  by  contract, 
custom  and  practice  only  the  time  spent  by  the  guards 
at  their  posts  of  duty  in  actually  guarding  the  shipyard 
was  compensable  and  that  the  activities  sued  on,  irrespec- 
tive of  whether  they  be  characterized  as  preliminary,  post- 
liminary,  or  otherwise,  were  not  compensable. 

The  court  could  have  reached  no  other  conclusion  in  the 
light  of  the  testimony  that  there  was  no  contract,  custom 
or  practice  making  the  involved  activities  compensable 
(Tr.,  pp.  82-83),  and  the  concession  of  Appellants'  counsel 
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that  there  was  no  contract  (written  or  unwritten)  and  no 
custom  or  practice  under  which  the  activities  sued  on 
were  compensable  (Tr.,  pp.  87-88).  In  the  face  of  this 
testimony  and  this  concession,  the  effort  of  Appellants  to 
distort  the  trial  court's  findings  and  conclusions  by  an 
argument  that  the  activities  sued  on  were  compensable 
under  the  contract  is  beyond  understanding. 

Appellants  attempt  to  support  their  argument  by  a 
strange  mixture  of  ingredients.  They  first  refer  to  Section 
4  of  the  Act,  dealing  with  future  rather  than  existing 
claims,  and  to  Congressional  reports  and  debates  with 
respect  to  future  claims.  They  then  refer  to  administra- 
tive interpretations  of  the  Wage  and  Hour  Division  deal- 
ing with  Section  4,  and  to  court  decisions  on  the  com- 
pensability of  guards'  reporting  time,  which  decisions 
were  rendered  before  the  enactment  of  the  Act. 

However,  when  all  is  said  and  done,  their  argument  at 
this  point  fails  because,  in  final  analysis,  they  are  attempt- 
ing to  say  that  the  activities  sued  on  were  compensable 
under  the  contract,  but  the  evidence  discloses  no  such 
contract  as  they  contend  for,  their  counsel  conceded  "that 
there  was  no  written  contract  or  oral  contract  that  I  can 
jjrove,  at  least,  that  this  half  hour  was  to  be  compensated 
for"  (Tr.,  p.  87),  and  the  trial  court  in  its  findings  and 
conclusions  determined  that  there  was  no  such  contract. 

3.      THE  EMPLOYMENT  OF  APPELLANTS  AT  HOURLY  RATES  DID  NOT  MAKE 
THE  ACTIVITIES  SUED  ON  COMPENSABLE. 

The  third  argument  advanced  by  Appellants  in  support 
of  their  general  proposition  that  the  Portal-to-Portal  Act 
is  inapplicable  to  the  present  case  is  that  since  the  employ- 
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ment  was  on  the  basis  of  hourly  rates,  with  time  and  one 
half  for  overtime,  the  emplo}Tnent  contract  recjuires  com- 
pensation for  the  activities  snecl  on  (Appellants'  Opening 
Brief,  pp.  32-36). 

In  support  of  this  argument.  Appellants  refer  to  two 
decisions  issued  since  the  enactment  of  the  Portal-to-Por- 
tal  Act,  one  by  Judge  Yankwich  of  the  Southern  Cali- 
fornia District,  and  one  by  Judge  Igoe  of  the  Northern 
Illinois  District: 

Devine   v.  Joshua   Hendy  Corporation    (S.D.    Cal., 

April  30,  1948)  77  Fed.  Supp.  893; 
Frank  v.    Wilson  S   Co.,   Inc.    (X.D.   111.,   Jan.    30, 
1948)  14  Labor  Cases,  Para  64,296. 

It  is  to  be  borne  in  mind,  however,  that  in  both  of  those 
cases  written  collective  bargaining  contracts  were  in- 
volved, and  the  courts  were  therefore  concerned  in  those 
cases  with  the  application  of  the  provisions  of  such 
contracts.  In  the  present  case,  on  the  other  hand,  apart 
from  the  concession  of  Appellants'  counsel  that  "there 
was  no  written  contract  or  oral  contract  that  I  can  prove, 
at  least,  that  this  half  hour  was  to  be  compensated  for" 
(Tr.,  p.  87)  there  is  no  evidence  of  any  such  contract  as 
was  involved  in  the  cited  cases. 

Here  the  question  is  as  to  how  the  time  worked  was 
computed,  and  the  evidence  establishes,  as  the  trial  court 
found  in  Findings  4  and  5,  that  the  computation  was  made 
by  allowing  for  and  counting  only  the  time  actually  spent 
by  the  guards  at  their  posts  of  duty  while  guarding  the 
shipyard.    This   being   the   contract,   the   custom   and  the 
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practice,  Appellants  cannot  enlarge  thereon  by  referring 
to  tlie  cited  cases  involving  other  factual  situations, 

4.      ASSUMING    AN    IMPLIED    CONTRACT    TO    PAY    FOR    THE    ACTIVITIES 
SUED  ON.  THE  PORTAL-TO-PORTAL  ACT  IS  NEVERTHELESS  APPLICABLE. 

The  final  argument  advanced  by  Appellants  in  support 
of  the  inapplicability  of  the  Portal-to-Portal  Act  is  that 
there  was  an  implied  contract  to  pay  for  the  activities 
sued  on. 

While  this  argument,  again,  is  apparently  contrary  to 
the  position  taken  by  Appellants'  counsel  at  the  trial  that 
he  could  prove  no  contract  under  which  the  time  sued  on 
was  to  be  compensated  for,  the  complete  answer  to  the 
argument  (if  the  record  supported  the  claimed  implied 
contract,  which  it  does  not)  is  contained  in  the  provisions 
of  Section  2  of  the  Act,  that  an  existing  overtime  claim 
for  any  activity  is  not  enforceable  unless  it  was  compen- 
sable by  either  "an  express  provision  of  a  written  or 
non-written  contract"  or  a  "custom  or  practice." 

We  submit  that  when  Congress  used  the  word  "ex- 
press" it  meant  what  it  said  and  intended  that  a  con- 
tractual provision  sufficient  to  make  an  activit}^  compen- 
sable had  to  be  directly  or  expressly  stated,  as  distin- 
guished from  l)eing  implied.  After  all,  one  of  the  basic 
distinctions  in  contract  law  is  that  between  an  express 
provision  and  an  implied  provision ;  and  Congress  must 
be  credited  with  at  least  a  school  boy's  knowledge  of  Eng- 
lish and  of  law. 

This  argument  of  the  Appellants  not  only  runs  directly 
contrary  to  the  unambiguous  language  of  Section  2,  but 
also  contrary  to  the  decisions  interpreting  the  section. 
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See 

Kemp  V.  Day  &  Zimmerman  Incorporated,  supra; 
Battery  Workers  Union  r.  Electrical  Storage  Bat- 
tery Co.,  supra;  and 
McLaughlin  v.  Todd  &  Brown,  Inc.,  supra. 

5.      CONCLUSION    WITH    RESPECT  TO   THE  APPLICATION    OF   SECTION   2 
OF  THE  ACT  TO  THE  PRESENT  CASE. 

The  claims  for  overtime  involved  in  this  case  arose  in 
the  period  from  February  1,  1942,  to  March  3,  1945.  This 
action  was  commenced  on  January  17,  1946.  Thus,  the 
claims  were  in  existence  and  this  action  was  pending  when 
the  Portal-to-Portal  Act  was  enacted  on  May  14,  1947. 
Consequently,  Section  2  of  the  Act  relating  to  existing 
claims  for  overtime  under  the  Fair  Labor  Standards  Act 
is  applicable  to  the  present  case. 

Furthermore,  the  record  abundantly  establishes  that  the 
claims  here  involved  constitute  "windfall"  claims.  Ap- 
pellants were  paid  from  week  to  week  and  knew,  through- 
out the  entire  period  of  more  than  3  years  covered  by  the 
claims,  that  they  were  not  being  compensated  for  the 
activities  and  the  time  sued  on.  The  testimony  of  the 
representative  appellant.  Potter,  establishes  that  it  was 
not  until  December,  1944,  that  the  Appellants  first  con- 
ceived the  idea  that  they  had  claims  against  the  Appellee 
on  which  they  now  sue  and  that  up  to  that  date,  covering 
the  bulk  of  the  period  involved,  they  had  no  "expectation 
of  reward  beyond  that  included  in  their  agreed  rates  of 
pay."  Therefore,  the  claims  fall  within  the  Congressional 
findings  stated  in  Section  1  of  the  Act. 

Since*  the  claims  existed  on  the  enactment  of  the  Act 
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and  are  for  overtime  compensation  under  the  Fair  Labor 
Standards  Act,  Section  2(a)  prohibits  their  enforcement 
unless  they  relate  to  an  activity  which  was  compensable 
by  either  "an  express  provision  of  a  written  or  non- 
written  contract"  or  "a  custom  or  a  practice."  The 
testimony  establishes,  and  counsel  for  Appellants  con- 
ceded, that  there  was  no  such  contract  and  no  such  custom 
or  practice. 

In  addition,  the  provisions  of  Section  2(b)  and  Section 
2(c)  of  the  Act  must  be  considered.  Section  2(b)  provides 
that  an  activity  shall  be  considered  compensable  under  a 
contract  custom  or  practice  "only  when  it  w^as  engaged 
in  during  the  portion  of  the  day  with  respect  to  which  it 
was  so  made  compensable."  The  record  in  this  case  shows 
that  Appellee  never  paid  any  guard  employed  by  it  for 
the  time  in  advance  of  his  going  to  his  post  of  duty  and 
actually  guarding  the  shipyard;  and  there  is  no  evidence 
that  it  ever  agreed  to  do  so. 

Section  2(c)  provides  that  in  determining  the  time  for 
which  an  employer  employed  an  employee  "there  shall  be 
counted  all  that  time,  hut  only  that  time,  during  which  the 
employee  engaged  in  activities  which  were  compensable 
within  the  meaning  of  subsections  (a)  and  (b)  of  this 
section."  The  only  compensable  time  established  by 
the  record  is  the  time  during  which  the  guards  actually 
guarded  the  shipyard  at  their  posts  of  duty,  and,  accord- 
ingly, that  is  the  only  time  that  can  be  counted  under 
Section  2(c). 

It  is  submitted  that  by  their  evidence  and  their  conces- 
sions, Appellants  themselves  have  affirmatively  shown 
that  their  claims  are  unenforceable  under  Section  2  of  the 
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Act  and  that,  therefore,  under  subsection  (d)  the  court 
was  without  jurisdiction.  Despite  all  of  their  arguments 
to  the  contrary,  in  final  analysis  Appellants'  claims  are 
contrary  to  the  direct,  plain  and  unambiguous  language 
of  Section  2,  and  that  Section  constitutes  an  insurmount- 
able obstacle  to  the  enforcement  of  the  claims  sued  on  in 
this  action. 

B.     Section   2   of  the   Portal-to-Portal   Act   Is   Constitutional   as 
Applied  to  the  Facts  of  This  Case. 

Appellants  assert  that  Section  2  of  the  Act,  as  applied 
to  the  present  case,  is  unconstitutional  for  various  reasons. 

The  United  States,  as  an  intervenor,  has  filed  a  com- 
prehensive brief  on  the  constitutional  issues.  We  shall 
not  burden  the  Court  with  a  repetition  of  the  arguments 
presented  by  the  Government  in  support  of  the  constitu- 
tionality of  the  Act.  We  desire  only  to  point  out  that  the 
Act  has  uniformly  been  held  to  be  constitutional,  as  is 
indicated  by  the  decision  of  the  Court  of  Appeals  for 
the  Second  Circuit  in  Battaglia,  et  al.  v.  General  Motors 
Corporation  (July  8,  1948),  15  Labor  Cases,  Para.  64,619, 
and  the  decision  of  the  Court  of  Appeals  for  the  Sixth 
Circuit  in  Fish  v.  General  Motors  Corporation  (August 
2,  1948),  15  Labor  Cases,  Para.  64,674. 

On  the  basis  of  these  two  decisions,  together  with  the 
arguments  presented  and  the  decisions  cited  in  the  Gov- 
ernment's brief,  it  is  submitted  that  the  Portal-to-Portal 
Act,  as  applied  to  the  present  case,  is  constitutional. 
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CONCLUSION 

On  the  basis  of  the  foregoing  considerations,  it  is  re- 
spectfully submitted  that  the  trial  court's  judgment  of 
dismissal  for  want  of  jurisdiction  should  be  affirmed. 

The  claims  involved  in  this  case  existed  on  the  enact- 
ment of  the  Portal-to-Portal  Act  of  1947  and  are  there- 
fore subject  to  Section  2  of  the  Act.  In  these  circum- 
stances, the  claims  are  unenforceable  in  the  absence  of  a 
showing  that  the  activities  sued  on  were  compensable 
either  by  an  express  contract  provision  or  by  a  custom 
or  practice.  The  evidence  not  only  fails  to  disclose  such 
an  express  contractual  provision  or  custom  or  practice 
but  it  was  conceded  by  Appellant's  counsel  that  such  con- 
tract, custom  and  practice  did  not  exist  and  could  not  be 
proved.  Such  being  the  record,  the  trial  court  was  clearly 
without  jurisdiction,  by  reason  of  the  provisions  of  Sec- 
tion 2(d)  of  the  Act,  and  had  no  alternative  but  to  order 
dismissal. 

The  attack  on  the  constitutionality  of  the  Act  is  not 
well-founded  and  therefore  the  order  of  dismissal  should 
stand  affirmed. 

Respectfully  submitted, 

GoKDON  Johnson, 
Richard  Devers, 
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No.  11889 

In  the  United  States 
Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 

C.  T.  POTTER,  et  al., 

Appellants, 

V. 

KAISER  COMPANY,  INC.,  a 
corporation,  and  UNITED 
STATES  OF  AMERICA, 

Appellees. 


Upon  Appeal  from  the  United  States  District 
Court  for  the  District  of  Oregon. 


APPELLANTS'  REPLY  BRIEF 


In  reply  to  respondent's  brief,  appellants  will  limit 
aro'ument  to  the  princi])al  points  made  by  respondent. 

1.  Respondoif's  Argumcut  that  Appellants  Failed 
to  T)istiii(jiiis]i  hdween  Existing  and  Future 
Claims  i)i  Conlendinq  that  Aet  Not  Intended  to 
Apnlff  Wliere  Km  pi  oners  REQUIRED  to  Report 
at  Speeifiid  Time  in  Ad  ranee  of  Regular  SJiifts. 

Respondent  first  charges  tliat  appellants  have  failed 
to  distinguish  between  the  application  of  the  Portal-to- 
Portal  Act  to  then  existing  claims  and  to  future  claims. 
(Resp.  Br.  p.  10)  Appellants'  brief,  at  pages  24  to  26, 


discusses  and  recognizes  this  distinction  and  goes  on  to 
demonstrate  why,  in  spite  of  this  distinction,  it  cannot 
be  said  that  Congress  intended  that  the  Portal-to-Portal 
Act  should  apply  to  either  existing  or  future  claims 
where  employees  were  required  to  report  at  a  specified 
time  in  advance  of  their  regular  shifts. 

It  may  be  that  the  colloquy  in  the  Senate  between 
Senator  Pepper  and  Senator  Baldwin  may  not  be  con- 
clusive on  this  point  for  the  reasons  stated  by  respond- 
ent. But  that  does  not  answer  the  other  arguments  in 
appellants'  brief  in  support  of  this  contention.  For  ex- 
ample, no  attempt  is  made  by  respondent  to  qualify  or 
explain  away  the  statement  made  in  the  House  of  Rep- 
resentatives by  Representative  Walter  in  presenting 
the  Act  on  the  floor  of  tlie  House  and  in  discussing  the 
meaning  of  tlie  term  "custom  and  ])racti('e"  in  Section 
.3  of  the  Act  (Section  2  of  the  final  Act,  dealing  with 
existing  claims).  As  quoted  in  Appellant's  Bi'ief,  p.  19, 
Representative  Walter  stated  that  no  employer  could 
require  an  em])loyee  to  get  to  \vi>i-k  an  hour  before 
punching  the  clock  and  tlien  ex(^use  liimself  on  the 
ground  of  custom  and  practice.  Yet  tluit,  in  effect,  is 
what  respondent  would  do  in  this  case  and  that  is  wliat 
Representative  Walter  says  that  Congress  did  not  in- 
tend, even  as  to  tlieji  existing  claims. 


2.     Bespondent's  Argument   that   Portal-to-Portal 
Act  not  Limited  to  Portal-to-Portal  Cases. 

Respondent  next  argues  that  the  Portal-to-Portal 
Act  is  not  limited  to  Portal-to-Portal  cases.  (Resp.  Br. 
p.  12).  Thns  respondent  cites  three  cases  in  which  it  has 
l)een  held  that  this  Act  is  not  limited  to  such  cases,  de- 
spite the  title  of  the  Act.  (Id.,  pp.  12-14).  It  is  true  that 
some  courts  have  so  held,  but  respondent  has  not  cited 
any  Circuit  Court  of  Appeals  decision  to  that  effect.  On 
the  contrary,  as  cited  in  Appellant's  Brief  (p.  20),  it 
has  been  lield  in  Western  Union  v.  McComh  (CCA. 
6t]i),  165  F.  (2d)  65,  that  the  "underlying  reason"  for 
the  Act  was  to  foreclose  myriads  of  suits  for  compensa- 
tion for  '"walking  time  and  the  like"  brought  under  the 
decision  in  the  Mt.  (Ue}iiens  case.  Nor  does  respondent 
attempt  to  explain  other  authority  to  the  same  effect  in 
appellants'  brief  (pp.  17-21),  It  is,  of  course,  self-evi- 
(\v\\\  that  tliere  was  at  all  times  a  clear  distinction  be- 
tween sucli"  ))ortal-to-portal"  cases,  in  which  employees 
were  not  required  to  be  on  the  premises  at  any  speci- 
fied time  and  place  and  cases  in  which  employees  had 
been  so  riHfuived  1o  report  and  as  to  which  there  had 
been  no  question  of  liability  for  payment,  at  least  since 
1941),  when  the  U.  S.  Department  of  Labor  made  a  pub- 
lic statement  of  that  position.  (See  App.  Br.  p.  21), 

Two  lower  court  decisions  are  cited  by  respondent  in 
an  attempt  to  answer  this  argument  and  to  establish  re- 


spondent  's  contention  that  the  Act  applies  to  bar  exist- 
ing claims  even  when  employees  were  required  to  report 
for  work  at  a  specified  time  and  place  in  advance  of 
their  regular  shift.  (Resp.  Br.  pp.  15-19).  In  reading 
the  first  of  these  cases,  Battery  Workers  Union  v.  Elec- 
tric Storage  Battery  Co.,  14  Labor  Cases,  Para.  64,  298, 
it  clearly  appears  that  there  was  lio  requirement  that 
the  employees  report  for  work  early,  but  only  that  it  was 
the  "general  practice"  that  some  employees  arrive 
"about"  15  minutes  early  and  that  other  employees 
"customarily"  arrived  "20  to  30  minutes"  ])efore  the 
beginning  of  the  shift.  Similarly,  in  the  otlier  case  of 
McLaughlin  et  ah  v.  Todd  &  Brotrn,  Inc.,  15  La]:>or  Cas- 
es, Para.  64-606,  it  was  expressly  stated  that"  ""  *  *Thore 
seems  to  have  been  no  require menl  that  the  firemen  ap- 
pear at  any  specified  time  before  tlie  l)eginning  of  their 
regular  work  activities",  but  tliat  they  "felt  it  was  a 
requirement  that  tliey  should  appear  som clime  before 
8:00  A.  M."  It  thus  follows  that  neither  of  these  cases 
are  nmch  different  from  the  usual  ''portal-to-portal" 
case  in  which  there  was  no  requirement  that  employees 
report  at  any  specified  time  and  plac(^  in  advance  of 
regular  shifts  and  that  the  cases  are  not  authority  for 
application  of  the  Act  to  situations  where,  as  in  this 
case,  such  a  requirement  had  been  imposed,  and  hy 
written  instructions  from  the  emi)loyer. 


3.  JRespondent's  Argument  that  Activities  Involved 
were  Preliminary  in  Nature. 

Respondent  argues,  in  effect,  that  the  finding  of  the 
Court  that  the  activities  involved  in  this  case  were  "pre- 
liminary" to  their  "principal"  activities  must  be  sus- 
tained and  that,  in  any  event,  there  was  no  contract  to 
compensate  them  for  such  activities.  (Resp.  Br.  pp.  19- 
22).  Appellants  are  content  to  stand  on  the  argument  of 
their  opening  brief,  which  demonstrates  that,  as  a  mat- 
ter of  law,  the  activities  here  involved  were  not  "prelim- 
inary" in  nature,  but  nnist  be  regarded  as  among  the 
"principal"  activities  of  these  employees.  (App.  Br. 
pp.  22-32).  As  stated  therein,  the  official  position  of  the 
Govermnent  is  that  all  preparatory  activities  which  are 
an  integral  part  of  a  principal  activity  have  always 
been  regarded  as  work  and  as  compensable  under  the 
Fair  Labor  Standards  Act,  (and)  remain  so  under  the 
Portal  Act,  regardless  of  contrary  custom  or  contract/' 
(App.  Br.  p.  29).  Thus  it  follows  that  the  distinction  in 
the  Act  between  future  and  existing  claims  was  not  in- 
tended to  liavo  any  bearing  as  to  such  activities,  particu- 
larly where,  as  here,  the  employee  was  required  to  re- 
port at  a  specified  time  and  place. 

4.  licspondeni's   Argument    that   Employment    at 
Hourly  Bates  is  Immaterial. 

Respondent  next  argues  that  the  employment  of  ap- 
pellants at  hourly  rates  does  not  make  the  activities  sued 


on  compensable  and  would  distinguisli  two  of  the  cases 
cited  in  Appellants'  Brief  on  the  ground  that  they  in- 
volved written  contracts  for  employment  at  hourly 
rates,  while  in  this  case  there  was  no  written  contract. 
(Resp.  Br.  pp.  22-24). 

It  has  now  been  held  by  this  Court  that  under  a  writ- 
ten contract  an  employee  is  entitled  to  back  wages  under 
the  Fair  Labor  Standards  Act  for  work  during  lunch 
periods  even  though  in  the  past  no  employee  was  paid 
any  wages  at  all  for  such  work  outside  their  regular 
shifts.  Joshua  Hendy  Corp.  v.  Mills,  (CCA.  9th),  de- 
cided September  15^  1948.  Although  it  is  recognized  that 
there  are  certain  distinctions  to  be  made  from  the  facts 
of  this  case,  it  is  submitted  that  there  is  a  basic  and  con- 
trolling similarity  in  comparing  such  a  situation  involv- 
ing a  written  contract  for  employment  at  hourly  rates, 
with  time  and  one-half  for  overtime,  Init  witli  a  practice 
of  not  paying  for  certain  trorh-  and  a  situation  involving 
an  oral  contract  for  employment  at  hourly  rates,  witli 
time  and  one-half  for  overtime,  but  with  a  similar  prac- 
tice of  not  paying  for  certain  work,  which  are  the  facts 
of  this  case. 

In  both  cases  the  eployees  were  paid  at  hourly  rates 
and  for  all  other  overtime.  In  neither  case  were  the 
employees  paid  any  wages  whatever  for  the  time  spent 
in  the  activities  in  question.  Thus  the  same  inference 


follows  in  both  cases,  i.  e.,  that  once  it  has  been  determin- 
ed that  the  time  spent  in  the  activities  in  question  con- 
stituted "time  worked"  within  the  meaning  of  the  Fair 
Labor  Standords  Act,  (which  is  to  be  considered  as  a 
part  of  the  employment  contract),  the  employees  are 
thus  entitled  to  overtime  compensation  under  the  terms 
of  such  contract  and  the  Portal-to-Portal  Act  has  no 
application. 

On  the  other  hand,  respondent  makes  no  attempt  to 
distinguish  the  remaining  case  cited  in  Appellants 
opening  brief  (p.  34),  that  of  Mar  chant  v.  Sands  Taylor 
&  Wood  Co.,  75  F.  Supp.  783,  787,  in  which  an  employee 
employed  on  a  weel'ly  salary,  witJiout  a  tvritten  con- 
I racf,  was  held  to  be  entitled  to  overtime  pay  for  time 
spent  after  the  regular  closing  time  and  on  Saturdays, 
despite  the  fact  that  no  such  payment  had  been  made 
previously.lt  is  true  that  the  Court  in  that  case  awarded 
additional  half  time  instead  of  time  and  one-half,  on 
the  ground  that  the  weekly  salary  already  compensated 
for  straight  time.  Similarly,  it  could  be  contended  in 
this  case,  if  the  Court  should  refuse  to  allow  time  and 
one-half  pay  for  the  time  in  question,  it  should  at  least 
allow  additional  half-time  pay  on  the  basis  of  the  Mar- 
f'hant  case. 
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5.  Respofidenf's  Argument  that  Portal-to-Portal 
Act  Bars  Claims  Based  on  Contracts  Implied  in 
Fact. 

Respondent  argues  that  the  language  of  Section  2  of 
the  Portal-to-Portal  Act  in  referring  to  ''an  express 
provision  of  a  written  or  non-written  contract'  fore- 
closes any  recovery  based  on  a  contract  implied  in  fact 
(Resp.  Br.  ]).  24).  Respondent  also  cites  three  cases  to 
support  this  contention  (Resp.  Br.  p.  25),  but  none  of 
them  involved  facts  in  which  the  employees  wc^re  re- 
quired by  their  employer  to  report  at  a  specified  time 
and  place  in  advance  of  their  regular  shifts,  as  in  this 
case. 

On  the  other  hand,  the  case  of  Conwell  v.  Central  Mo. 
Tel.  Co.  (W.  D.  Mo.  W.  D.),  74  F.  Supp.  542,  cited  in 
Appellants'  opening  brief  (pp.  36-88),  is  direi-tly  to  the 
contrary  and  in  support  of  appellants'  position  in  this 
case.  Moreover,  the  recent  decision  of  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  in  Battafjlia  v.  Gen- 
eral Motors  Corp.y  (Jnly  8, 1948),  15  Labor  Cases,  l*ar. 
64,  619,  seems  to  support  the  same  j^osition  by  the  fol- 
lowing reference  to  the  Portal-to-Portal  Act : 

"  *  *  *  it  left  express  private  contracts  and  those 
implied  in  fact,  except  to  the  extent  that  they  may 
be  said  to  have  had  reference  to  prior  statutory  law, 
untouched  and  enforceable  in  the  courts  as  bi'fore 
under  applicable  legal  principles." 


See  also  Ercole  v.  Pictorial  Research  (N.  Y.  Sup.  Ct., 
July  16, 1948)  8  W.  H.  Cas.  138,  in  which  it  was  held  that 
tlie  Portal-to-Portal  Act  does  not  even  apply  to  claims 
for  compensation  for  travel  time  when  driving  the  em- 
ployer 's  equipment  and  crew,  despite  the  absence  of  an 
express  contract,  as  respondent  would  define  the  mean- 
ing of  that  term. 

It  is  thus  significant  to  call  attention  to  the  fact  that 
I  lie  Courts  have  not  defined  this  term  with  the  rigidity 
which  respondent  would  apparently  require.  Thus  in 
Ti)n}n  v.  Brown  (Calif.)  178  P.  (2d)  10,  at  p.  15  it  is 
held  that 

"By  'express  agreement',  in  this  connection,  is 
meant,  not  merel}^  a  pronnse,  in  exact  words,  to  pay 
a  given  sum  as  rental.  Any  language  necessarily 
imparting  an  undertaking  on  the  part  of  the  lessee 
to  pay  the  rent  will  satisfy  the  requirements  of  the 
rule,  for  the  distinction  to  which  we  have  referred 
rests  on  the  nature  of  the  lessee's  obligation." 

Again  in  Voorheis  et  ah  v.  Bur  ell,  20  111.  App.  538,  at 
542,  it  is  held  that 

"The  contract  of  employment  is  no  less  express  be- 
cause the  'price  or  'amount'  that  the  party  may 
receive  is  not  agreed  upon  in  advance,  but  is  to  de- 
pend upon  the  uncertain  result  of  some  business 
venture  or  upon  some  other  contingency,  which  will 
in  the  future  determine  the  compensation  to  be 
received." 
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It  is  therefore  submitted  that  where,  as  here,  an 
employee  is  required  by  Avritten  directions  of  his  em- 
ployer to  report  for  work  at  a  specified  time  and  place 
in  advance  of  reg-ular  shift  changes  and  to  undertake 
certain  duties  at  tliat  time  and  place,  the  requirements 
of  "express  contract",  as  set  forth  in  the  Timm  and 
Voorheis  cases  are  fully  satisfied.  Moreover,  even  if  it 
be  held  that  such  is  not  the  case,  and  without  withdraw- 
ing this  contention,  it  is  next  submitted  that  the  Con- 
well,  BattagUa  and  Ercole  cases  demonstrate  again  tliat 
the  Portal-to-Portal  Act  was  never  intended  to  apply 
to  such  a  case. 

6.  Bespondent's  Argument  that  Recover ij  in  tlti.^ 
Case  would  he  a  Windfall  and  would  he  for  Time 
Outside  the  Compensahle  Portion  of  the  Daij. 

As  to  respondent's  argument  that  recovery  in  this 
case  would  be  a  "windfall''  (Resp.  Br.  25),  it  is  suffi- 
cient to  point  out  that  while  there  may  be  such  an  ele- 
ment in  recovery  for  a  claim  for  walking  time  or  for 
other  " portal-to-port al"  time  not  specifically  required 
by  the  employer,  the  situation  is  far  different  when,  as 
here,  the  employer  has  required  the  employee  to  report 
at  a  specified  time  and  place.  Surely  payment  for  such 
time  cannot  be  considered  to  be  a  "windfall'  within  the 
meaning  of  the  Act.  Nor  would  such  recovery  be  any 
more  of  a  "windfall"  nature  than  that  allowed  in  the 
Conwell  and  Ercole  cases,  supra,  or  by  this  Court  in  the 
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llendfi  case,  supra,  for  in  none  of  these  cases  had  any 
payment  for  the  time  in  question  been  previously  made 
nor,  apparently  demanded  by  the  employees. 

Similarly,  respondent's  argument  that  the  time  in- 
volved in  this  case  was  not  during  the  compensable  por- 
tion of  the  day,  within  the  meaning  of  Section  2(b)  of 
the  Act,  is  no  more  in  point  in  this  case  than  in  theErcole 
or  Hendy  cases,  supra,  where  no  payment  had  previous- 
ly been  made  for  the  time  involved  in  those  cases,  nor 
did  the  contracts  of  employment  expressly  make  such 
time  compensable  any  more  than  in  this  case.  It  thus 
imist  follow  that  Section  2(b)  was  not  intended  to  apply 
to  time  spent  after  an  employee  was  required  by  his 
employer  to  report  at  a  specified  time  and  place. 

7.     Respoudcnt's  Arf/uuient  that  Act  Constitutional. 

Respondent  makes  no  argument  in  support  of  the 
constitutionality  of  the  Portal-to-Portal  Act  other  than 
to  make  reference  to  the  brief  filed  by  the  United  States 
as  intervenor  and  the  citation  of  two  recent  decisions 
whicii  would  uphold  the  constitutionality  of  the  Act,  as 
a  general  proposition.  From  this  res]3ondent  concludes, 
in  haste,  that  the  Act  is  constitutional  "as  applied  to  the 
present  case."  (Resp.  Br.  p.  27) 

But  it  should  i)e  carefully  noted  that  neither  of  the 
two  cases  cited  by  respondent  involved  facts  similar  to 
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those  involved  in  this  case.  The  ease  of  Battaglia  v. 
General  Motors  Corp.  (CCA  2d)  15  Labor  Cases,  Par. 
64,  619,  involved  claims  for  walking  time,  changing 
clothes,  etc.  The  case  of  Fisch  v.  General  Motors  Corp. 
(CCA  6th)  15  Labor  Cases,  Par.  64,  674,  also  involved 
"walking  time  and  other  activities  preliminary  to  ac- 
tual work,  .  .  .  "Thus  neither  case  can  be  regarded  as 
authority  for  the  proposition  that  the  Act  is  constitu- 
tional as  applied  to  a  case  in  which  employees  were  re- 
quired by  their  employer  to  report  at  a  specified  time 
and  place  in  advance  of  shift  changes. 

Likewise,  the  brief  filed  by  the  United  States  as  in- 
tervenor  deals  wholly  with  the  question  of  whether  the 
Act  is  constitutional  as  a  general  proposition  and  is 
quite  evidently  a  form  brief  used  by  the  goverimient  in 
other  cases  under  the  Act  in  which  the  constitutional 
question  had  been  raised.  It  wholly  fails  to  discuss  or 
answer  the  contentions  in  appellants'  brief  that  even 
though  the  Act  may  be  constitutional  as  a  general  proj)- 
osition  when  applied  to  the  ordinary  ''portal-to-portal  ' 
case  involving  walking  time  and  other  activities  prior  lo 
the  required  time  for  report iny  for  work,  the  vVct  is  un- 
constitutional if  applied  to  bar  claiuis  for  compensation 
in  eases  in  which  employees  were  required  by  written 
instructions  of  their  employer  to  report  at  a  specified 
time  and  place  in  advance  of  sliift  changes  and  were 
never  paid  for  the  intervening  time  or  for  their  required 
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duties  performed  therein.  Also,  on  the  general  question 
of  constitutionality,  see  Barnett,  The  Portal-to-Portal 
Act  of  1947 :  Direct  and  Indirect  Impairment  of  Vested 
Bights,  27  Or.  L.  Rev.  274  (June  1948). 

CONCLUSION 

For  the  foregoing  reasons  it  is  submitted  that  re- 
spondent has  failed  to  answer  the  contentions  set  forth 
in  appellants '  opening  brief  and  that  for  the  reasons  set 
forth  therein  it  should  be  held  either  that  the  Portal-to- 
Portal  Act  has  no  application  to  the  facts  of  this  case 
or,  if  so  applied,  is  unconstitutional  and  that  the  judg- 
ment of  the  lower  Court  should  therefore  be  reversed. 

Respectfully  submitted, 

B.  A.  Green 

James  Landye 

Green,  Landye  &  Peterson 

Attorneys  for  Appellants. 
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EXHIBIT  ''A" 

Subrogation  Receipt 
$3850.00 

Received  of  the  National  American  Fire  Insur- 
ance Co.  by  the  hands  of  Insurance  Associates,  San 
Diego,  California,  Agent,  the  sum  of  Thirty-Eight 
Hundred  and  50/100  ($3850.00)  Dollars,  being  in 
full  of  all  claims  and  demands  for  loss  and  damage 
by  falling  aircraft  on  the  September  7,  1945  day 

of 19 .  . ,   to   the   property   insured   by   Policy 

No.  671102  issued  at  San  Diego,  California  Agency 
of  the  Company. 

And  in  consideration  of  such  payment  the  under- 
signed hereby  assigns  and  transfers  to  the  said 
Company  each  and  all  claims  and  demands  against 
any  person,  persons  or  property,  arising  from  or 
connected  with  such  loss  or  damage  (and  the  said 
Company  is  subrogated  in  the  place  of  and  to  the 
claims  and  demands  of  the  undersigned  against  said 
person,  persons  or  property  in  the  premises)  to  the 
extent  of  the  amount  above  named. 

Dated  this  22nd  day  of  September,  1945  at  Lemon 
Grove,  California. 

/s/  L.  CHESTER  CLARK 
/s/  ELIZABETH  A.  CLARK 

[Endorsed]  :  Filed  July  10,  1947.     [6] 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 
Come  now  James  M.  Carter,  United  States  At- 
torney for  the  Southern  District  of  California, 
and  Ronald  Walker  and  Robert  Komins,  Assistant 
United  States  Attorneys  for  the  Southern  District 
of  California,  and  move  on  behalf  of  the  defendant, 
United  States  of  America,  that  the  within  action 
be  dismissed  on  the  following  grounds: 

I. 

That  the  Complaint  fails  to  state  a  claim  against 
the  defendant  upon  which  relief  can  be  granted. 

11. 

That  the  Federal  Tort  Claims  Act  (28  U.S.C., 
§  921,  et  seq.)  does  not  authorize  the  maintenance 
of  suits  upon  a  derivative  claim. 

III. 

That  the  Anti-Assignment  Statute  (31  U.S.C.A., 
§  203)  forbids  this  action  which  was  brought  by  an 
insurance  company  subrogee  and  assignee. 

This  motion  is  based  and  will  be  presented  upon 
the  records,  files  and  pleadings  herein  and  upon  the 
Memorandum  of  Points  and  Authorities  attached 
hereto. 

Dated  this  30th  day  of  October,  1947. 
JAMES  M.  CARTER, 

United  States  Attorney, 
RONALD  WALKER  and 
ROBERT  KOMINS, 

Assistant  U.  S.  Attorneys, 
By  /s/  ROBERT  KOMINS, 

Attorneys  for  Defendant. 


ii  IKDEX 

Designation  of  Record  on  Appeal 25 

Designation  of  Record  Proceedings  and  Evi- 
dence to  Be  Contained  in  Record  on  Appeal .  20 

Motion  to  Dismiss 7 

Names  and  Addresses  of  Attorneys 1 

Notice  of  Appeal 19 

Notice  of  Motion 8 

Order  Dismissing  Action 17 

Reporter's  Transcript  of  Proceedings  on  Mo- 
tion of  Defendant  to  Dismiss 9 

Statement  of  Points  on  Which  Appellant  In- 
tends to  Rely  on  Appeal 24 


NAMES  AND  ADDRESSES  OF  ATTORNEYS 

For  Appellant: 

MILLER,  HIGGS,  FLETCHER  &  GLEN, 
JOHN  W.  HOLLER, 

726  Bank  of  America  Bldg., 

San  Diego  1,  Calif. 

For  Appellee: 

JAMES  M.  CARTER, 

United  States  Attorney, 

CLYDE  C.  DOWNING, 
ROBERT  KOMINS, 

Assistants  U.  S.  Attorney, 
600  U.  S.  Post  Office  and 

Court  House  Bldg., 
Los  Angeles  12,  Calif.     [1*] 


*Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 


2  National  Amer.  Fire  Ins.  Co.,  etc. 

In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Southern  Division 

No.  872— Civil 

NATIONAL   AMERICAN    FIRE   INSURANCE 
COMPANY  OF  OMAHA, 

Plaintife, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT 

Plaintiff  complains  of  defendant  and  alleges: 

I. 

At  all  times  herein  mentioned,  plaintiff  was  a 
corporation  duly  organized  and  existing,  and  licensed 
to  do  and  doing  lousiness  in  the  State  of  California 
as  a  fire  insurance  company. 

II. 

Prior  to  the  7th  day  of  September,  plaintiff  issued 
a  certain  policy  of  insurance  to  L.  Chester  Clark 
and  Elizabeth  A.  Clark,  husband  and  wife,  under 
the  terms  of  which  policy,  plaintiff  agreed  with  the 
said  L.  Chester  Clark  and  Elizabeth  A.  Clark  to 
insure  a  certain  dwelling  house,  located  at  4770 
Judson  Way,  San  Diego,  California,  the  property 
of  said  L.  Chester  Clark  and  Elizabeth  A.  Clark; 
that  said  policy  provided,  among  other  things,  that 
plaintiff  would  insure  the  said  L.  Chester  Clark 
and  Elizabeth  A.  Clark  up  to  the  sum  of  Four 
Thousand  Dollars,  [2]  ($4,000.00),  against  damage 
caused  by  aircraft   or  fire,   and  that   should   said 
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dwelling  house  be  damaged  by  reason  of  falling 
aircraft  or  by  fire,  this  plaintiff  would  pay  the  said 
L.  Chester  Clark  and  Elizabeth  A.  Clark  for  the 
loss  or  damage  to  the  said  dwelling  house,  up  to 
the  sum  of  |4,000.00;  that  said  policy  of  insurance 
was  in  full  force  and  effect  on  the  7th  day  of  Sep- 
tember, 1945. 

III. 

That  on  the  7th  day  of  September,  1945,  Frank  H. 
Dean,  Jr.,  was  a  commissioned  officer  in  the  United 
States  Navy,  to  wit,  a  lieutenant,  and  that  he  was 
on  said  date,  attached  to  the  United  States  Naval 
Auxiliary  Air  Station,  Brown  Field,  San  Diego 
County,  California,  and  that  on  said  date,  and  while 
he  was  acting  in  the  line  of  duty,  operating  and 
flying  a  certain  airplane  belonging  to  the  defendant 
herein,  the  said  Lieutenant  Frank  H.  Dean,  Jr., 
piloted  and  operated  the  said  airplane  in  such  a 
negligent,  careless  and  reckless  manner  as  to  cause 
the  same  to  crash  and  collide  with  and  strike  the 
said  dwelling  house,  belonging  to  the  said  L.  Chester 
Clark  and  Elizabeth  A.  Clark,  thereby  injuring, 
damaging  and  destro^'ing  the  same  by  such  crash 
and  collision  and  a  resultant  fire  immediately  occa- 
sioned thereby. 

IV. 

That  as  a  direct  and  proximate  result  of  said 
careless,  negligent  and  reckless  piloting  and  operat- 
ing of  said  airplane,  as  aforesaid,  the  said  dwelling 
house  belonging  to  L.  Chester  Clark  and  Eliza- 
beth A.  Clark  was  damaged  in  the  sum  of  Three 
Thousand  Eight  Hundred  and  Fifty  Dollars  ($3,- 
850.00). 
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V. 

By  reason  of  said  policy  of  insurance  as  afore- 
said, and  by  reason  of  the  damage  to  said  dwelling 
house  as  aforesaid,  plaintiff  [3]  became  obligated 
to  and  did  pay  to  the  said  L.  Chester  Clark  and 
Elizabeth  A.  Clark,  the  sum  of  $3,850.00,  which 
was  then  and  there  and  is  the  amount  of  damage 
to  the  property  insured  under  the  terms  of  the 
aforementioned  policy. 

VI. 

That  on  the  22nd  day  of  September,  1945,  the 
said  L.  Chester  Clark  and  Elizabeth  A.  Clark  did 
assign  to  plaintiff,  each  and  all  claims  and  demands 
against  any  person,  persons  or  property  arising 
from  or  connected  with  the  above-mentioned  loss 
and  damage  to  the  extent  of  the  sum  of  $3,850.00; 
that  a  copy  of  said  assignment  is  attached  hereto, 
marked  "Exhibit  A,"  and  made  a  part  hereof  by 
reference. 

Wherefore,  plaintiff  prays  judgment  against  said 
defendant,  for  the  sum  of  $3850.00,  together  with 
court  costs,  and  that  in  the  event  the  court  renders 
a  judgment  herein  in  favor  of  plaintiff,  tliat  the 
court,  as  a  part  of  said  judgment,  allow  reasonable 
attorneys'  fees  in  accordance  with  the  provisions 
of  and  as  provided  by  Section  422  of  the  Federal 
Tort  Claims  Act. 

MILLER,  HIGGS,  FLETCHER 
&  GLEN  and 

JOHN  W.  HOLLER, 
By  /s/  JOHN  W.  HOLLER.      [4] 
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State  of  California, 
County  of  San  Diego — ss. 

John  W.  Holler,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  an  attorney  at  law  admitted 
to  practice  before  all  courts  of  the  State  of  Cali- 
fornia, and  has  his  office  in  San  Diego,  San  Diego 
County,  California,  and  is  one  of  the  attorneys  for 
plaintiff  in  the  above-entitled  matter;  that  plaintiff 
is  a  corporation  and  none  of  its  officers  are  within 
the  County  where  plaintiff's  attorneys  have  their 
office,  and  for  that  reason  affiant  makes  this  verifica- 
tion on  plaintiff's  behalf;  that  he  has  read  the  fore- 
going Complaint,  and  knows  the  contents  thereof, 
and  the  same  is  true  of  his  own  knowledge,  except 
as  to  those  matters  which  are  therein  stated  on 
information  or  belief;  and  as  to  those  matters  that 
he  believes  it  to  be  true. 

/s/  JOHN  W.  HOLLER. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  July,  1947. 

/s/  [lUegibile] 

Notary  Public  in  and  for  the 
said  County  and  State. 
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EXHIBIT  ''A" 

Subrogation  Receipt 
$3850.00 

Received  of  the  National  American  Fire  Insur- 
ance Co.  by  the  hands  of  Insurance  Associates,  San 
Diego,  California,  Agent,  the  sum  of  Thirty-Eight 
Hundred  and  50/100  ($3850.00)  Dollars,  being  in 
full  of  all  claims  and  demands  for  loss  and  damage 
by  falling  aircraft  on  the  Se^jtember  7,  1945  day 

of 19..,   to  the   property  insured   by   Policy 

No.  671102  issued  at  San  Diego,  California  Agency 
of  the  Company. 

And  in  consideration  of  such  payment  the  under- 
signed hereby  assigns  and  transfers  to  the  said 
Company  each  and  all  claims  and  demands  against 
any  person,  persons  or  property,  arising  from  or 
connected  with  such  loss  or  damage  (and  the  said 
Company  is  subrogated  in  the  place  of  and  to  the 
claims  and  demands  of  the  undersigned  against  said 
person,  persons  or  property  in  the  premises)  to  the 
extent  of  the  amount  above  named. 

Dated  this  22nd  day  of  September,  1915  at  Lemon 
Grove,  California. 

/s/  L.  CHESTER  CLARK 
/s/  ELIZABETH  A.  CLARK 

[Endorsed]  :  Filed  July  10,  1947.     [6] 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 
Come  now  James  M.  Carter,  United  States  At- 
torney for  the  Southern  District  of  California, 
and  Ronald  Walker  and  Robert  Komins,  Assistant 
United  States  Attorneys  for  the  Southern  District 
of  California,  and  move  on  behalf  of  the  defendant, 
United  States  of  America,  that  the  within  action 
be  dismissed  on  the  following  grounds: 

I. 

That  the  Complaint  fails  to  state  a  claim  against 
the  defendant  upon  which  relief  can  be  granted. 

II. 

That  the  Federal  Tort  Claims  Act  (28  U.S.C, 
§  921,  et  seq.)  does  not  authorize  the  maintenance 
of  suits  upon  a  derivative  claim. 

III. 

That  the  Anti-Assignment  Statute  (31  U.S.C.A., 
§  203)  forbids  this  action  which  was  brought  by  an 
insurance  company  subrogee  and  assignee. 

This  motion  is  based  and  will  be  presented  upon 
the  records,  files  and  pleadings  herein  and  upon  the 
Memorandum  of  Points  and  Authorities  attached 
hereto. 

Dated  this  30th  day  of  October,  1947. 
JAMES  M.  CARTER, 

United  States  Attorney, 
RONALD  WALKER  and 
ROBERT  KOMINS, 

Assistant  V.  S.  Attorneys, 
By  /s/  ROBERT  KOMINS, 

Attorneys  for  Defendant. 
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NOTICE  OF  MOTION 

To:  The  plaintiff  above  named  and  Miller,  Higgs, 
Fletcher  &  Glen  &  John  W.  Holler,  its  attor- 
neys: 
You  and  each  of  you  will  please  take  notice  that 
the  defendant,  United  States  of  America,  by  and 
through  the  undersigned,  will  bring  the  above  and 
foregoing  motion  on  for  hearing  before  the  above- 
entitled   Court   in   the    Courtroom   of   the    United 
States  District  Court  in  the  United  States  Customs 
and  Court  House,  325  West  '^F"  Street,  San  Diego, 
California,  on  Monday,  November  10,  1947,  at  ten 
o  'clock  in  the  forenoon  of  that  day,  or  as  soon  there- 
after as  counsel  can  be  heard. 

Dated  at  Los  Angeles,  California,  this  30th  day 
of  October,  1947. 

JAMES  M.  CARTER, 

United  States  Attorney, 
RONALD  WALKER  and 
'  ROBERT  KOMINS, 

Assistant  U.  S.  Attorneys, 
'  •  :  By  /s/  ROBERT  KOMINS, 

Attorneys  for  Defendant. 

[Affidavit  of  service  by  mail  attached.] 

[Endorsed] :  Filed  Oct.  31,  1947.     [9] 
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In  the  District  Court  of  the  United  States  in 
and  for  the  Southern  District  of  California, 
Southern  Division 

No.  872— Civil 

NATIONAL  AMERICAN  FIRE  INSURANCE 
COMPANY  OF  OMAHA, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Honorable  Leon  R.  Yankwich,  Judge  Presiding 

REPORTER'S  TRANSCRIPT  OF  PROCEED- 
INGS ON  MOTION  OF  DEFENDANT  TO 
DISMISS 

San  Diego,  California,  November  10,  1947 
10:00  A.M. 
Appearances : 

For  the  Plaintiff :  Miller,  Higgs,  Fletcher  &  Glen ; 
by  John  W.  Holler,  Esq. 

For  the  Defendant:  Robert  Komins,  Esq.  [11] 
The  Court:  I  think  I  can  save  you  a  great  deal 
of  time.  I  am  of  the  view  that  this  statute,  being 
in  derogation  of  the  sovereignty,  does  not  apply 
except  to  the  individuals  themselves.  It  does  not 
apply  to  subrogated  claims,  because  the  Congress 
of  the  United  States  did  not  say  so. 

Mr.  Holler:     I  realize  it  is  a  close  question.     It 
is  my  understanding  that  there  is  now  on  appeal, 
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to  the  Circuit  Court  of  Appeals,  a  decision  from 
a  department  of  this  court,  wherein  a  judge  in 
Los  Angeles  held  according  to  the  statement  your 
Honor  has  just  made. 

I  would  suggest,  if  it  meets  with  the  approval 
of  this  Court,  that  this  matter  go  off  calendar 
pending  the  outcome  of  that  appeal.  Then,  if  that 
appeal  is  such  that  it  indicates  we  have  no  standing 
in  court,  that  will  settle  it  once  and  for  all.  If, 
on  the  other  hand,  the  decision  of  the  Los  Angeles 
court  should  be  reversed,  then  we  would  have,  I 
believe,  a  good  cause  of  action.  There  is  in  this 
particular  complaint  an  allegation  of  an  assign- 
ment. The  assignment  undoubtedly  is  ^oid  under 
the  statute,  but  in  that  case  we  contend  it  should 
be,  and  could  be,  treated  as  surplusage.  I  would 
therefore  ask  that  this  be  postponed  until  the  out- 
come of  the  appeal. 

The  Court:  That  appeal  would  not  decide  this 
question,  [12]  because  the  court  might  refuse  to 
allow  the  person  to  intervene  as  a  party  in  interest, 
on  other  grounds.  You  know  how  the  higher  courts 
are.  They  don't  rule  on  the  merits  unless  they 
have  to. 

1  :  .    .     . 

In  the  first  place,  permission  to  intervene  is  not 
obligatory.  The  court  may  allow  a  person  who  has 
an  interest  to  intervene,  and  the  court  might  decide 
that  case  upon  the  proposition,  regardless  of  the 
ground  the  court  took,  that  it  was  not  the  court's 
province  to  allow  another  person  to  intervene  in 
the  action. 

Mr.  Holler:  I  am  not  familiar  with  the  proceed- 
ing taken  up  there. 
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The  Court:  It  is  right  here.  They  have  at- 
tached it  to  the  memorandum.  It  says,  "leave  to 
intervene  as  parties  plaintiff  in  this  action  be  and 
is  hereby  denied."  "Intervene"  does  not  mean 
"substitution."  It  means  " intervenire, " — to  come 
between.  The  right  to  intervene  is  not  obligatory. 
Therefore,  the  opinion  of  Judge  Mathes  might  he 
sustained  upon  that  ground,  without  getting  down 
to  the  proposition  involved.  Here  we  have  a  sub- 
rogee suing  in  his  own  right. 

Mr.  Holler:  On  the  contrary,  it  might  be  that 
this  very  point  will  be  decided. 

The  Court:  When  I  am  satisfied  that  my  deci- 
sion is  right,  I  never  postpone  a  matter  to  await 
the  decision  of  [13]  the  higher  courts. 

For  instance,  to  show  you  my  attitude,  a  gentle- 
man whom  you  all  know,  J.  Edward  Keating,  an 
old-time  practitioner,  years  ago  induced  two  judges 
of  the  District  Court  to  say  that  a  certain  statute 
does  not  provide  a  penalty.  The  cases  were  ap- 
pealed, but  an  Eastern  Circuit  repudiated  them, 
and  in  an  opinion  in  which  certiorari  was  denied, 
the  court  held  that  the  statute  does  provide  a 
penalty,  and  was  valid. 

Recently  one  of  our  judges,  because  he  was  not 
bound  to  follow  the  Circuit,  ruled  to  the  contrary. 
In  other  words,  he  held  these  two  decisions,  one  by 
Judge   Trippett,   expressed  his  view. 

I  have  declined  to  continue  any  of  the  cases  in- 
volving the  same  offense,  in  my  court,  because  I 
do  not  agree  with  the  opinion  of  the  other  judges. 
In  other  words,  all  judges  of  our  court  are  respon- 
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sible  for  their  own  rulings,  unless  we  agree,  as  a 
policy  of  the  court,  we  should  make  a  certain  rul- 
ing, and  then  we  are  bound  by  that  ruling,  whether 
w^e  agree  with  it  or  not.  Because  of  my  policy,  and 
also  because  Judge  Mathes'  case  may  be  decided  on 
another  point,  I  decline  to  follow  it.  You  cannot 
be  harmed  by  this,  because  it  does  not  cut  off  the 
statute  of  limitations.  You  will  be  protected.  As 
a  matter  of  fact,  I  have  held  that  you  can  choose 
whichever  statute  you  want, — one  year  from  Jan- 
uary, 1946,  or  a  year  from  August  2,  1946,  which 
is  the  date  it  [14]  went  into  effect. 

Mr.  Komins :  The  statute  would  run  in  this  case, 
your  Honor. 

Mr.  Holler:  Yes,  it  is  my  understanding  that 
the  statute  ran  the  2nd  of  August,  of  this  year. 

The  Court:  The  statute  would  not  run  if  you 
protected  your  rights  by  instituting  an  appeal,  and 
ran  it  along.  The  statute  does  not  rim  against  the 
action  of  the  court  erroneously  dismissing  a  case. 

Mr.  Holler:  I  presume,  in  view  of  your  Honor's 
remarks,  your  Honor  has  made  some  study  of  this 
section.  I  have  no  authorities.  As  you  know,  there 
has  not  been  an  interpretation  on  this  point. 

The  Court:  I  am  familiar  with  the  proposition. 
The  same  principle  has  been  applied  right  along. 
This  is  a  deviation,  not  of  the  common  law,  but  a 
deviation  from  the  governmental  principle  that  the 
government  cannot  be  sued  except  with  its  own 
consent.  Whether  we  deal  with  any  of  the  acts, 
beginning  with  the  Federal  Tort  Claims  Act,  the 
Tucker  Act,  or  the  Miller  Act,  which  were  all  acts 
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which  gave  persons  the  right  to  sue,  courts  have 
held  that  only  the  persons  specifically  named  have 
the  right.  That  others,  deriving  from  them  either 
by  agreement  or  otherwise,  are  not  covered  hy  the 
Acts.  I  could  write  an  opinion  that  would  cover 
15  pages,  and  probably  give  you  50  citations,  and 
reiterate  what  the  French  call  verite  a  la  Palisse. 
And  that  is  a  well  known  and  accepted  principle. 

Mr.  Holler:  I  would  like  to  point  out  this  por- 
tion of  the  statute,  if  the  Court  please.  As  you 
know,  it  is  provided  that  in  certain  cases  that  the 
United  States  is  liable  for  tort  claims,  and  it  goes 
on  to  say  that  the  government  shall  be  liable  "on 
account  of  damage  to,  or  loss  of  property  or  on 
account  of  personal  injury  or  death  caused  by  the 
negligence  or  wrongful  act  or  omission  of  any 
employee  of  the  government  while  acting  within 
the  scope  of  his  office  or  employment,  under  cir- 
cumstances where  the  United  States,  if  a  private 
person,  would  be  liable  to  the  claimant  for  such 
damage,  loss,  injury,"  etc. 

Not  the  person  who  was  injured,  l:)ut  the  claimant. 
We  are  in  this  case  the  claimant,  the  subrogee,  and 
under  the  law  of  the  State  of  California  we  are 
automatically  substituted  in  the  shoes  of  the  injured 
party. 

The  Court:  I  think  Mr.  Komins  made  exactly 
the  same  argument  in  favor  of  the  proposition  that 
the  statute  of  limitations  of  the  State  of  California 
should  apply.  I  ruled  that  that  was  merely  a  gen- 
eral statement,  which  does  not  make  the  law  of 
California  binding  upon  us,  because  v/hen  we  are 
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dealing  with  relations  between  the  sovereign  and 
the  individual,  the  only  law  that  governs  is  the 
law  of  the  United  States.  The  law  of  negligence, 
or  lack  of  negligence,  or  contributory  [16]  negli- 
gence, would  be  governed  by  the  law  of  the  forum. 
But  the  right  of  anyone  to  sue  is  governed,  just 
as  the  statute  of  limitations  is  governed,  by  what 
the  statute  says,  and  only  those  persons  who  are 
specifically  authorized  to  sue  can  sue.  That  clause 
is  not  broad  enough  to  write  in  the  law  of  the  State 
of  California,  because  if  that  were  true  my  opinion 
in  the  other  ease  would  be  incorrect. 

Mr.  Holler:  There  is  one  point  which  I  respect- 
fully suggest  your  Honor  overlooks.  That  is,  the 
statute  does  not  say  the  injured  party  may  sue.  It 
says  the  claimant.  If  the  United  States  would  be 
liable  as  a  private  person,  under  the  laws  of  this 
jurisdiction,  then  the  United  States  is  liable  in  this 
case.    As  I  say,  we  are  the  claimant  here. 

Mr.  Komins :  If  the  Court  please,  plaintiffs  have 
filed  a  memorandum  in  this  matter,  where  they 
admit  the  Federal  Tort  Claims  Act  does  not  ex- 
pressly grant  consent  to  sue  by  the  claimant.  In 
the  case  of  United  States  vs.  Sherwood,  312  U.S., 
584,  the  court  pointed  out  that  it  is  not  a  matter 
of  procedure,  but  of  jurisdiction.  There  is  no 
language  in  the  Act  itself  which  permits  a  suit  by 
a  subrogee  or  an  assignee.  I  would  like  to  point 
out  that  in  the  case  of  Offer  vs.  Superior  Court,  194 
Cal.,  114,  which  counsel  for  the  plaintiff  has  cited 
in  his  memorandum,  the  court  treated  the  subrogee 
as  a  sort  of  assignee  by  equity.  There  is  no  differ- 
ence so  far  as  the  statute  is  concerned.     So  we  have 
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the  [17]  double  objection,  both  as  to  the  strict 
construction  of  a  waiver  of  immunity,  as  well  as 
a  violation  of  the  anti-assignment  statute,  which 
counsel  admits  is  objectionable,  and  will  eliminate 
that  theory  of  the  case  from  his  complaint.  There 
is  no  consent  by  the  government  to  be  sued  by  any- 
body but  the  party  himself. 

Mr.  Holler:  I  respectfully  submit  that  is  not 
what  the  statute  says. 

Mr.  Komins:  Further  reference  to  the  Sher- 
w^ood  case  indicates  that  the  Federal  Rules  of  Civil 
Procedure  do  not  delegate  any  substantive  rights 
against  the  government,  despite  any  wording  in 
the  Tort  Claims  Act.  It  does  not  enlarge  any  right 
against  the  government,  to  which  it  has  not  con- 
sented. Your  Honor  is  well  acquainted  with  the 
cases  w^hich  hold  that  District  Courts  are  courts  of 
limited  jurisdiction,  and  where  no  jurisdiction  exists 
it  cannot  be  conferred  on  the  court,  even  with  the 
consent  of  the  parties.  And  this  is  strictly  a  juris- 
dictional question. 

The  Court:     In  the  opinion  to  which  I  referred, 
Sweet  vs.  United  States,  71  Fed  Sup.,  863,  I  said: 
"This  statute  is  the  Government's  consent  to 

be   sued   in   certain   actions   where   heretofore 

action  would  not  lie  against  it," 
Then  I  refer  to  the  very  section  read  to  me,  saying 
"Subject  to  the  provisions  of     *     *     *     the 

same  [18]  claimants,  in  the  same  manner,  and 

to  the  same  extent  as  a  private  individual  under 

like  circumstances, ' ' 

and  I  point  to  the  fact: 
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"This    paragraph    followed    the    paragraph 
which  gave  jurisdiction  to  the  United   States 
District  Courts  to  such  actions  accruing  on  and 
after  January  1,  1945," 
And  I  state: 

"Counsel  for  the  GoYernment  would  take  a 
portion  of  Section  410  and  tie  this  action  to 
the  California  statute  of  limitations,  which,  for 
torts,  is  one  year." 
Then  I  hold  why  in  my  opinion  this  is  not  so, 
because  the   Congress  has   provided   a   Statute   of 
Limitations,  and  this  section  does  not  enlarge  juris- 
diction.    It  says: 

"Subject  to  the  provisions  of  this  chapter, 
the  United  States  district  court  for  the  district 
wherein  the  plaintiff  is  resident  or  wherein  the 
act  or  omission  complained  of  occurred,  includ- 
ing the  United  States  district  courts  for  the 
Territories  and  possessions  of  the  United  States, 
sitting  without  a  jury,  shall  have  exclusive 
jurisdiction  to  hear,  determine  and  render  judg- 
ment on  any  claim  against  the  United  States, 
for  money  only,  occurring  on  and  after  Jan- 
uary 1,  1945,  on  account  of  damage  to  or  loss 
of  property  or  on  account  of  personal  injury 
or  death  caused  by  the  negligence  or  wrongful 
act  or  omission  of  any  employee  of  the  [19] 
Government  while  acting  within  the  scope  of 
his  office  or  employment,  under  circumstances 
w^here  the  United  States,  if  a  private  person, 
would  be  liable  to  the  claimant  for  such  damage, 
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loss,  injury,  or  death  in  accordance  with  the 

law  of  the   place   where   the   act   or   omission 

occurred." 

So  it  clearly  contemplates  an  individual   action 

by  a  person  who  is  actually  damaged.     Subrogation 

is  a  statutory  creation. 

In  view  of  the  specific  provision  which  repudi- 
ates assignments,  and  certainly  indirect  assignment 
allowed  by  equity  would  also  be  included  in  that, — 
the  motion  to  dismiss  will  be  granted.     [20] 

Certificate 

I  hereby  certify  that  I  am  duly  appointed,  quali- 
fied and  acting  official  court  reporter  of  the  United 
States  District  Court  for  the  Southern  District  of 
California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  12tli  day 
of  Jaimary  A.D.,  1948. 

/s/  HENRY  A.  DENING, 
Official  Reporter. 

[Endorsed]  :  Filed  Jan.  27,  1948.     [21] 

[Title  of  District  Court  and  Cause.] 

ORDER  DISMISSING  ACTION 
The  within  cause  having  come  on  for  hearing  on 
November  10,  1947,  at  ten  o'clock  a.m.,  on  defend- 
ant's motion  to  dismiss  the  within  action  on  the 
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following  grounds,  to  wit:  (1)  that  the  Complaint 
fails  to  state  a  claim  against  the  defendant  upon 
which  relief  can  be  granted,  (2)  that  the  Federal 
Tort  Claims  Act  (28  U.S.C.,  §921,  et  seq.)  does 
not  authorize  the  maintenance  of  suits  upon  a 
derivative  claim,  and  (3)  that  the  Anti- Assignment 
Statute  (31  U.S.C.A.,  §203)  forbids  this  action 
wiiich  was  ]3rought  by  an  insurance  company  sub- 
rogee and  assignee. 

And  the  Court  having  heard  the  argument  of 
counsel  and  being  fully  advised  finds  that  the  de- 
fendant's motion  to  dismiss  upon  the  aforemen- 
tioned grounds,  and  each  of  them,  is  well  taken 
and  that  it  should  be  granted. 

It  is,  therefore,  hereby  ordered,  adjudged  and 
decreed  that  the  defendant's  motion  to  dismiss, 
above  referred  to,  be  and  it  is  hereby  granted,  and 
that  the  within  action  be  and  the  same  is  hereby 
dismissed. 

Dated :  November  21,  1947. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge. 

Apjjroved  as  to  form,  pursuant  to  Rule  7,  Local 
Rules,  Southern  District  of  California. 

MILLER,  HIGGS,  FLETCHER 

&  GLEN  and 
JOHN  W.  HOLLER, 
By  /s/  JOHN  W.  HOLLER, 

Attorneys  for  Plaintiff. 

[Endorsed]:  Filed  and  Judgment  entered  Nov. 
21,  1947.     Docketed  Nov.  26,  1947;  book  13,  page  33. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  National  American 
Fire  Insurance  Company  of  Omaha,  Plaintiff  above 
named,  hereby  appeals  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  District,  from  the  final  judg- 
ment entered  in  this  action  on  November  21,  1947, 
and  from  the  whole  of  said  judgment. 

Dated:  January  14,  1948. 

MILLER,  HIOGS,  FLETCHER 
&  JOHN  W.  HOLLER, 
By  /s/  JOHN  W.  HOLLER, 

Attorneys  for  said  Plaintiff. 

[Endorsed] :  Filed  and  copy  mailed  to  James  M. 
Carter,  U.  S.  Attorney,  Feb.  24,  1948.     [23] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  PROCEEDINGS 
AND  EVIDENCE  TO  BE  CONTAINED  IN 
RECORD  ON  APPEAL 

To  Edmund  L.  Smith,  Clerk  of  the  Above-Entitled 
Court : 

Please  take  notice  that  Plaintiff,  National  Amer- 
ican Fire  Insurance  Company  of  Omaha,  has  ap- 
iDealed  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  District  from  that  certain  final  judgment 
entered  in  this  action  on  November  21,  1947,  and 
from  the  whole  of  said  judgment ; 

And  it  is  hereby  requested  that  you  prepare,  or 
cause  to  be  prepared  a  record  on  Appeal  in  the 
above-entitled  cause,  including  therein  the  Judg- 
ment Roll,  Plaintiff's  Complaint,  Defendant's  Mo- 
tion to  Dismiss,  the  Order  of  the  above-entitled 
Court  dismissing  said  action,  the  Notice  of  Appeal 
and  this  Notice. 

Dated:  February  21,  1948. 

MILLER,  HIGGS,  FLETCHER 
&  JOHN  W.  HOLLER, 
By  /s/  JOHN  W.  HOLLER, 

Attorneys  for  said  Plaintiff. 
[Affidavit  of  service  by  mail  attached.] 

[Endorsed] :  Filed  Feb.  24,  1948.     [25] 
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[Title  of  District  Court  and  Cause.] 

APPELLEE'S  COUNTER-DESIGNATION  OF 
ADDITIONAL  PORTIONS  OF  THE  REC- 
ORD, PROCEEDINGS  AND  EVIDENCE 
TO  BE  INCLUDED  IN  RECORD  ON  AP- 
PEAL 

The  plaintiff-appellant,  National  American  Fire 
Insurance  Company  of  Omaha,  having  heretofore 
filed  a  designation  of  record,  proceedings  and  evi- 
dence to  be  contained  in  record  on  appeal,  the 
defendant-appellee.  United  States  of  America, 
hereby  designates  the  following  additional  portions 
of  the  record,  proceedings  and  evidence  to  be  in- 
cluded in  the  record  on  appeal: 

1.  Rei)orter's  Transcript  of  Proceedings  of  No- 
vember 10,  1947,  on  motion  of  defendant  to 
dismiss. 

2.  This  counter-designation. 

JAMES  M.  CARTER, 

LTnited  States  Attorney, 
CLYDE  C.  DOWNING  and 
ROBERT  KOMINS, 

Assistant  L^.  S.  Attorneys, 
By  /s/  ROBERT  KOMINS, 

Attorneys  for  Defendant- Appellee. 

[Affidavit  (if  service  by  mail  attached.] 

[Endorsed] :  Filed  March  8,  1948.     [27] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 
I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certif}^  that  the  foregoing 
pages  numbered  from  1  to  27,  inclusive,  contain 
full,  true  and  correct  copies  of  Complaint;  Motion 
to  Dismiss;  Reporter's  Transcript  of  Proceedings 
on  Motion  to  Dismiss;  Order  Dismissing  Action; 
Notice  of  Appeal;  Designation  of  Record  on  Ap- 
peal and  Counter-Designation  of  Record  on  Appeal 
which  constitute  the  record  on  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  the  notation  of  the  filing 
of  the  Order  Dismissing  Action  was  made  in  the 
civil  docket  on  November  26,  1947. 

I  further  certify  that  my  fees  for  preparing, 
comparing,  correcting  and  certifying  the  foregoing 
record  amount  to  $6.90  which  sum  has  been  paid 
to  me  by  appellant. 

AVitness  my  hand  and  the  seal  of  said  District 
Court  this  1st  day  of  April,  A.D.  1948. 
[Seal]  EDMUND  L.  SMITH, 

Clerk. 
By  /s/  THEODORE  HOCKE, 
Chief  Deputy  Clerk. 
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[Endorsed]:  No.  11890.  United  States  Circuit 
Court  of  Appeals  for  the  Mnth  Circuit.  National 
American  Fire  Insurance  Company  of  Omaha,  a 
corporation,  Appellant,  vs.  United  States  of  Amer- 
ica, Appellee.  Transcript  of  Record.  Upon  Ap- 
peal from  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California,  Southern 
Division. 

Filed  April  2,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals 
for  tlie  Ninth  Circuit 

No.  11890 

NATIONAL  AMERICAN  FIRE  INSURANCE 
COMPANY  OF  OMAHA, 

Plaintiff, 

A^S. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON  AP- 
PEAL 

Appellant  intends  to  rely  upon  the  following 
points  on  the  Appeal  of  the  above-entitled  cause: 

I. 

That  the  District  Court  of  the  United  States,  in 
and  for  the  Southern  District  of  California,  South- 
ern Division,  erred  in  dismissing  appellant  (plain- 
tiff's) complaint  for  the  following  reasons: 

(a)  Said  complaint  states  a  good  and  sufficient 
cause  of  action  against  defendant. 

(b)  That  the  Federal  Tort  Claims  Act  (28  U.S.C, 
Sec.  921  et  seq.)  does  authorize  the  mainte- 
nance of  suits  upon  a  derivative  claim. 

(c)  The  Anti-Assignment  Statute  (31  U.S.C.A. 
203)  has  no  application  to  the  claim  of  a 
subrogee  imder  the  Federal  Tort  Claims  Act. 

Dated  this  6th  day  of  April,  1948. 

MILLER,  HIGGS,  FLETCHER 
&  JOHN  W.  HOLLER, 
By  /s/  JOHN  W.  HOLLER. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

To  the  Clerk  of  the  Above-Entitled  Court: 

Appellant  hereby  designates  the  entire  record  as 
certified  to  you  as  necessary  for  the  consideration 
of  this  appeal,  and  requires  that  you  cause  the  entire 
transcript  of  such  record  to  be  printed. 

Dated  this  6th  day  of  April,  1948. 

MILLER,  HIGCS,  FLETCHER 
&  JOHN  W.  HOLLER, 
By  /s/  JOHN  W.  HOLLER. 

[Affidavit  of  service  by  mail  attached.] 
[Endorsed]  :  Filed  April  8,  1948. 
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IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


NATIONAL  AMERICAN 
FIRE  INSURANCE 
COMPANY  OF  OMAHA. 

Appellant, 

vs. 

UNITED  STATES  OF 
AMERICA, 

Appellee. 


APPELLANT'S  OPENING  BRIEF 

Jurisdiction 

(a)  Of  the  district  court.  This  action  was 
filed  in  the  district  court  by  the  plaintiff  and  ap- 
pellant against  the  appellee,  United  States  of 
America,  under  the  Federal  Tort  Claims  Act.^ 
Under  Sec.  931  of  the  Act,  exclusive  jurisdic- 
tion of  such  actions  is  vested  in  the  district 
courts. 


1  Chapter  753,  Title  IV,  Public  Law  601,  Sec.  401  et  seq.; 
28  U.S.C.A.,  Sec.  921  et  seq.  (August  2,  1946),  hereinafter 
referred  to  as  "the  Act."  Except  where  otherwise  indi- 
cated, section  references  will  be  to  the  U.  S.  Code  citation. 


(b)  Of  the  Circuit  Court  of  Appeals.  Ap- 
pellant has  taken  this  appeal  from  an  order  dis- 
missing its  action.  Sec.  933  of  the  Act  provides 
that  final  judgments  in  the  district  court  are 
subject  to  review  by  appeal — 

"  ( 1 )  in  the  circuit  courts  of  appeals  in 
the  same  manner  and  to  the  same  extent 
as  other  judgments  of  the  district  courts." 

The  order  dismissing  the  action  was  docketed 
on  November  26,  1947,  and  the  notice  of  ap- 
peal was  filed  February  24,   1948. 

Sfatement  of  fhe  Case 

This  is  an  appeal  from  an  order  of  the  court 
below  dismissing  plaintiff's  complaint.  The 
complaint  alleges  that  plaintiff,  a  fire  insurance 
company,  insured  a  dwelling  house  in  San 
Diego.  California,  against  damage  caused  by 
aircraft  or  fire.  While  the  policy  was  in  force, 
an  airplane  belonging  to  the  defendant,  being 
piloted  in  a  negligent  manner  by  a  commis- 
sioned officer  in  defendant's  service,  crashed  into 
the  house.  The  house  was  damaged  and  de- 
stroyed by  the  collision  and  resultant  fire.  It  is 
also  alleged  that  the  proximate  cause  of  the 
crash  was  the  negligent  manner  in  which  the 
airplane  was  piloted  and  operated. 

By  reason  of  the  damage  and  pursuant  to  the 
terms  of  the  policy,  plaintiff  became  obligated  to 
and  did  pay  its  insureds,  L,  Chester  Clark,  and 


Elizabeth  A.  Clark,  the  sum  of  $3,800.00.  The 
complaint  prays  damages  from  defendant  in 
that  amount. 

Defendant's  motion  to  dismiss  was  granted 
on  the  grounds: 

1.  That  the  complaint  fails  to  state  a 
claim  against  the  defendant  upon  which  re- 
lief can  be  granted. 

2.  That  the  Federal  Tort  Claims  Act  (28 
U.S.C..  Sec.  921  ef  seq.)  does  not  authorize 
the  maintenance  of  suits  upon  a  derivative 
claim,  and 

3.  That  the  Anti- Assignment  Statute  (31 
U.S.C.A.,  Sec.  203)  forbids  this  action 
which  was  brought  by  an  insurance  com- 
pany, subrogee  and  assignee.  (Tr.  P.  17). 

Specification  of  Errors 

The  District  Court  erred: 

1.  In  holding  that  the  complaint  fails  to 
state  a  claim  against  the  defendant  upon 
which  relief  can  be  granted. 

2.  In  holding  that  the  Act  does  not  per- 
mit suits  by  Subrogees. 

3.  In  holding  that  the  Anti- Assignment 
Statutes  (31  U.S.C.A.,  Sec.  203)  which 
prohibits  the  assignment  of  claims  against 
the  United  States  is  applicable  to  subrogated 
claims. 


Argumenf 

I.  THE  COMPLAINT  STATES  A  CAUSE 

OF  ACTION  AGAINST  THE  DE- 
FENDANT. 

The  complaint  alleges  ownership  by  defend- 
ant of  the  instrumentality  causing  damage,  the 
operation  by  a  commissioned  officer  in  defend- 
ant's service,  his  negligence  in  its  operation 
proximately  causing  the  damage,  and  the 
amount  of  the  damage.  The  complaint  further 
alleges  that  plaintiff  was  the  insuror  of  the 
property  damaged  and  paid  the  sum  claimed  by 
reason  of  the  damage. 

The  complaint  further  alleges  that  prior  to 
the  commencement  of  the  action,  L.  Chester 
Clark  and  Elizabeth  A.  Clark  assigned  their 
claim  to  plaintiif  to  the  extent  of  $3,800.00, 
but,  as  will  be  pointed  out  later,  this  assign- 
ment is  of  no  significance  for  the  reason  that 
upon  payment  of  the  loss,  plaintiff  was  by 
operation  of  law,  subrogated  to  the  rights  of 
its  insured  and  the  allegation  of  the  assign- 
ment is  mere  surplusage. 

II.  BY    ITS    BROAD    LANGUAGE    THE 

ACT  AUTHORIZES  MAINTEN- 
ANCE OF  SUITS  UPON  DERIVA- 
TIVE CLAIMS. 


A.  THE  PERTINENT  PROVISIONS  OF 

THE  ACT 

1.  Suits  on  tort  claims.  Section  931  of  the 
Act  provides  that  suit  may  be  brought  against 
the  Government  in  the  district  court  on  all 
claims  whether  for  more  or  less  than  $1,000." 

B.  THE  PLAIN  MEANING  OF  THE  ACT 

Looking  only  at  the  words  used  in  the  Act 
and  considering  the  question  without  reference 
to  practical  construction,  the  history  of  the  Act 
or  prior  administrative  rulings,  it  is  submitted 
that  the  language  used  is  so  broad  that  it  must 
be  deemed  to  include  subrogated  claims.  The 
Act  confers  jurisdiction  on  the  district  court  to 
hear  and  render  judgment  "on  any  claim  *  *  * 
under  circumstances  where  the  United  States, 
if  a  private  person,  would  be  liable  to  the 
claimant  for  such  damage  *  *  '•'  ";  and  further 
that  the  Government  shall  be  liable  for  "such 


2  The  pertinent  portions  of  Sec.  931  of  the  Act  provide: 
"*  *  *  the  United  States  district  court  for  the  district 
wherein  the  plaintiff  is  resident  or  wherein  the  act  *  •  • 
complained  of  occurred  *  *  *  shall  have  exclusive  juris- 
diction to  hear,  determine  and  render  judgment  on  any 
claim  against  the  United  States,  for  money  only,  accruing 
on  and  after  January  1,  1945,  on  account  of  damage  to  or 
loss  of  property  or  on  account  of  personal  injury  or  death 
caused  by  the  negligent  *  *  *  act  *  *  *  of  any  employee 
of  the  Government  while  acting  within  the  scope  of  his 
*  *  *  •  employment,  under  circumstances  where  the 
United  States,  if  a  private  person,  would  be  liable  to  the 
claimant  for  such  damage  *  *  *  in  accordance  with  the 
law  of  the  place  where  the  act  or  omission  occurred.  *  *  * 
the  United  States  shall  be  liable  in  respect  of  such  claims 
to  the  same  claimants,  in  the  same  manner,  and  to  the 
same  extent  as  a  private  individual  under  like  circum- 
stances *  *  *." 


claims,  to  the  same  claimants,  in  the  same  man- 
ner, and  to  the  same  extent  as  a  private  indi- 
vidual under  like  circumstances  *  *  "." 

As  said  by  the  Attorney  General    (36  Op. 
Atty.  Gen.  553)  in  ruling  that  similar  language 
in  a  prior  tort  claims  statute    (31    U.S.C.A., 
Sec.  215),  commonly  referred  to  as  the  "Small 
Tort  Claims  Act"  included  subrogation  claims: 
"Assuming  that  such  a  statute  is  to  be 
strictly  construed  because  in  derogation  of 
the  immunity  of  the  sovereignty,  a  strict 
construction  does  not  permit  reading  into 
the  statute  something  that  is  not  there  or 
disregarding  its  plain  terms.  The  words  of 
the    statute    include    all    claims    and    all 
claimants." 
In  view  of  this  Court's  decision  in  Employ- 
ers' Fire  Insurance  Company,   etc.   v.    United 
States  of  America,  Charles  Rusconi,  et  al,  No. 
11,743,  decided  April  8,  1948,  we  feel  it  would 
be    an    unnecessary    infringement    upon    the 
Court's  time  to  further  extend  this  brief  on  the 
points  therein  decided,  since  it  has  been  squarely 
held  by  this  Court  that  the  Act  authorizes  suits 
upon  derivative  claims. 

III.  THE  ANTI  -  ASSIGNMENT  STA- 
TUTE (31  U.S.C.A.,  SEC  203 j  IS 
INAPPLICABLE  TO  SUBROGATED 
CLAIMS. 

This  section  provides — 

"All  transfers  and  assignments  made  of 
any  claim  upon  the  United  States  "^  '^  * 
shall  be  absolutely  null  and  void  *  *  *." 


This  Court  has  held  in  the  Rusconi  case 
(Supra.)  that  this  statute  does  not  apply  to 
transfer  of  title  by  operation  of  law. 

Prior  to  the  commencement  of  this  action 
plaintiff's  insureds  assigned  their  claim  to  plain- 
tiff to  the  extent  of  the  amount  paid  by  plain- 
tiff. This,  however,  was  an  idle  act  and  of  no 
significance  and  the  pleading  of  this  assign- 
ment should  be  treated  as  surplusage.  Plaintiff's 
claim  against  defendant  arose  by  operation  of 
law.  It  was  complete  and  a  cause  of  action  ex- 
isted at  the  moment  of  payment  {Offer  v. 
Superior  Court,  194  Cal.  114,  228  Pac.  11). 

Respectfully  submitted, 

MILLER,  HIGGS  ^  FLETCHER, 

JOHN  W.  HOLLER, 

726  Bank  of  America  Building, 
San  Diego  1,  California, 

Attorneys  for  Appellants. 
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FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA 


MEMORANDUM  FOR  THE  UNITED  STATES 

This  action  was  dismissed  by  the  district  court  on  the 
ground  that  the  claim  of  an  insurer  as  subrogee  to  the  rights 
of  its  assured  was  not  one  on  which  relief  could  be  granted 
under  the  Federal  Tort  Claims  Act,  28  U.  S.  C.  sees.  921-946. 
That  view  has  since  been  rejected  by  this  Court  in  Employ- 
ers Fire  Insurance  Co.  v.  United  States,  167  F.  2d  655 
(April  8,  1948).  It  was  there  held  that  an  insurer  was 
entitled  to  intervene  as  subrogee  in  a  suit  brought  by  its 
assured  against  the  United  States,  with  the  result  that  the 
insurer  and  assured  were  before  the  court  in  a  single  suit. 
It  is  the  position  of  the  United  States  that  under  the  Federal 
Tort  Claims  Act,  such  joinder  is  necessary  or  the  suit  must 
be  brought  in  the  name  of  the  assured.  The  United  States 
has  not  consented  to  the  splitting  of  a  cause  of  action 
against  it  under  that  act ;  yet  if  an  insurance  company  were 
allowed  to  sue  alone  as  subrogee,  a  judgment  in  its  favor 
could  not  prevent  the  assured  or  other  insurers  from  recov- 
ering further  damages  in  other  suits  on  the  same  cause  of 


action.  Such  suits  might  even  be  brought  in  several  dis 
tricts,  under  the  provision  for  venue  at  the  residence  of  th( 
plaintiff.  28  U.  S.  C.  sec.  931.  In  addition,  to  permit  sep 
arate  suits  by  the  insurer?^  and  the  insurer  would  presen' 
problems  as  to  the  Government's  rights  to  assert  set-offs 
and  counterclaims  it  might  have. 

Since  the  present  complaint  was  dismissed  in  the  cour' 
below  for  failure  to  state  a  cause  of  action,  the  question  o1 
joinder  was  not  there  dealt  with.  It  is  consequently 
deemed  inappropriate  to  present  at  this  time  an  extensive 
argument  in  support  of  the  Government's  position,  but  it  is 
called  to  the  attention  of  the  Court  in  the  belief  that  th( 
Court  should  be  advised  of  it  in  making  disposition  o; 
this  appeal. 

Respectfully  submitted, 

A.  Devitt  Vanech, 
Assistant  Attorney  General. 
Roger  P.  Marquis, 
Attorney,  Department  of  Justice, 
Washington,  D.  C. 
August  1948 
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2  Ernest  Tsang  vs. 

In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  25864-.R 

JOHN  JOSEPH  KAN,  Veteran, 

Petitioner, 

vs. 

ERNEST  TSANG,  a  General  Partner,  L.  M.  CAR- 
TER, GEORGE  CHEW,  GEORGE  CHIN, 
PHILIP  PONG,  FRED  LEONG  and  PAUL 
YUKE,  Limited  Partners,  doing  business  under 
the  name  of  Cathay  House, 

Respondents. 

PETITION 

The  petition  of  John  Joseph  Kan  respectfully 
alleges  that: 

1.  This  is  a  petition  under  Section  8  of  the  Selec- 
tive Training  and  Service  Act  of  1940,  As  Amended, 
and  the  jurisdiction  of  this  Court  is  based  on  that 
Act; 

2.  Petitioner  is  a  resident  of  the  City  and  County 
of  San  Francisco,  State  of  California,  residing  at 
1060  Powell  Street,  thereof; 

3.  Respondents  are  now  a  copartnership  consist- 
ing of  Ernest  Tsang,  a  General  Partner,  L.  M. 
Carter,   George   Chew,    George    [1"]    Chin,   Philip 


*  Page  niunbermg  appearing  a:  fool  of  page  of  originai  certified 
TranscriDi  of  Record 
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Fong,  Fred  Leong  and  Paul  Yuke,  together  with 
petitioner  and  Helen  Kan,  his  wife,  as  limited  part- 
ners, and  maintains  a  place  of  business  known  as 
the  ''Cathay  House"  at  718  California  Street,  San 
Francisco,  California;  that  the  time  petitioner  left 
the  em^Dloyment  of  respondents  it  was  a  corporation 
and  was  changed  to  a  copartnership  while  petitioner 
was  in  the  Army  of  the  United  States; 

4.  That  on  or  about  the  23rd  day  of  July,  1943, 
at  San  Francisco,  California,  petitioner  was  in- 
ducted into  the  military  service  of  the  United  States 
and  thereupon  entered  into  said  service; 

5.  That  immediately  prior  to  petitioner's  entrance 
into  said  service  he  was  employed  by  the  aforesaid 
corporation  as  a  General  Manager  thereof  at  a 
salary  of  $500  per  month; 

6.  That  petitioner  left  his  aforesaid  position  on 
or  about  the  23rd  day  of  July,  1943,  for  the  purpose 
of  entering  into  the  military  service  of  the  United 

States ; 

7.  Petitioner  satisfactorily  completed  his  said 
period  of  service  in  the  Army  of  the  United  States 
on  the  26th  day  of  November,  1943,  and  on  that  date 
received  an  honorable  discharge  evidencing  such 
satisfactory  completion; 

8.  That  within  ninety  days  after  petitioner  was 
released  from  said  Army  services,  petitioner  made 
application  to  respondent  for  restoration  to  the 
position  hereinabove  desciibed; 
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9.  That  petitioner  is  qualified  to  perform  the 
duties  of  said  position  as  set  forth  under  the  law 
and  said  position  that  he  occupied  prior  to  his 
entrance  into  the  said  military  service  and  it  was 
not  a  temporary  one; 

10.  That  respondents  decline  and  refuse,  and 
still  decline  and  refuse  to  reemploy  petitioner  and 
to  restore  him  to  his  said  position,  and  further 
decline  and  refuse  to  restore  him  to  his  same  [2] 
status  and  pay  as  he  occupied  and  received  prior 
to  his  entrance  into  the  said  military  service,  and 
by  reason  thereof  have  violated  the  provisions  of 
the  Selective  Training  and  Service  Act  of  1940  and 
the  Service  Extension  Act  of  1941. 

Wherefore  petitioner  prays  that  the  respondents 
be  specifically  required  to  comply  with  the  provi- 
sions of  the  Selective  Training  and  Service  Act 
of  1940,  As  Amended,  and  with  the  Service  Exten- 
sion Act  of  1941  by  reinstating  the  petitioner  to 
the  position  of  General  Manager  of  the  Cathay 
House  and  to  compensate  the  petitioner  for  loss 
of  wages  and  benefits  suffered  by  reason  of  the 
respondents'  unlawful  action. 

JOHN  JOSEPH  KAN, 

Petitioner. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney, 

Attorney  for  Petitioner. 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

John  Joseph  Kan,  being  first  duly  sworn,  deposes 

and  says: 

That  he  is  the  petitioner  described  and  who  exe- 
cuted the  above  and  foregoing  complaint;  that  he 
has  read  the  same  and  knows  the  contents  thereof 
and  the  same  are  true. 

JOHN  JOSEPH  KAN. 

Subscribed  and  sworn  to  before  me  this  17th  day 
of  April,  1946. 

[Seal]        FRANCIS  ST.  J.  FOX, 

United  States  Commissioner  for  the 
Northern  District  of  California. 

[Endorsed] :  Filed  April  18,  1946.     [3] 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  RESPONDENT  ERNEST  TSANG 
TO  PETITION  UNDER  SECTION  8,  SE- 
LECTIVE TRAINING  AND  SERVICE  ACT 

Answering  the  petition  of  John  Joseph  Kan,  the 
respondent  Ernest  Tsang  admits,  denies  and  alleges 
as  follows: 

First  Defense 
(Another  action  pending.) 

This  respondent  alleges  that  there  is  now  pending 
before  another  court  another  action  between  the 
same  parties  and  involving  the  same  subject  matter, 
the  determination  of  which  other  action  wiU  be  res 
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judicata  as  to  all  issues  of  fact  and  law  in  the 
present  action  and  will  be  a  complete  bar  to  all 
relief  sought  m  the  petition  on  file  in  the  within 
case,  namely  that  certain  action  entitled  "Ernest 
Tsang,  plaintiff,  vs.  John  Kan,  defendant,"  (being 
the  same  persons  who  are  parties  in  the  present 
action)  number  333,586  in  the  Superior  Court  of 
the  State  of  California,  in  and  for  the  City  and 
County  of  San  Francisco,  which  action  was  com- 
menced on  October  21,  1944  by  the  filing  of  a  certain 
complaint,  to  w^hich  said  John  Kan  filed  [4]  his 
certain  answer  and  cross-complaint  therein  on  De- 
cember 15,  1944,  and  wherein  a  judgment  and  decree 
of  said  Superior  Court  was  duly  and  regularly  made 
and  entered  on  December  21,  1945,  from  which  said 
Kan  appealed  to  the  District  Court  of  Appeal  of 
the  State  of  California  in  and  for  the  First  Appel- 
late District  on  Januaiy  29,  1946,  and  which  said 
action  on  said  appeal  ever  since  has  been  and  now 
is  penduig  in  said  District  Court  of  Appeal,  and 
numbered  therem  1  Civil  No.  13,111. 

Second  Defense 
(Res  judicata.) 

This  respondent  alleges  that  each  and  every  issue 
of  fact  and  law  presented  by  the  petition  on  file 
herein  already  has  been  adjudicated  and  determined 
by  a  duly  constituted  court  of  law  and  equity  having 
fuU  jurisdiction  of  the  persons  of  said  John  Joseph 
Kan  and  Ernest  Tsang  and  of  said  subject  matter, 
namely,  that  certain  judgment  and  decree  of  the 
Superior  Court  of  the  State  of  California,  in  and 
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for  the  City  and  County  of  San  Francisco,  entitled 
''Ernest  Tsang,  plaintiff  and  cross-defendant,  vs. 
John  Kan,  defendant  and  cross-complainant"  (be- 
ing the  same  persons  who  are  parties  in  the  present 
action),  number  333,586,  which  said  judgment  and 
decree  was  duly  made  and  entered  on  December 
21,  1945  and  determined  and  adjudicated,  amongst 
other  things,  that  said  Kan  "has  no  right  to  be 
employed  by  said  corporation  (The  Cathay  House), 
partnership  (The  Cathay  House)  or  plaintiff  (Er- 
nest Tsang),  and  that  said  corporation,  partnership 
and  plaintiff  are  not  obligated  to  employ  defendant 
in  any  manner  whatsoever.  Cross-defendant  (Tsang) 
is  entitled  to  judgment  on  the  cross-complaint  and 
that  cross-plaintiff  take  nothing." 

Third  Defense 

This  respondent  alleges  that  said  petition  does 
not  state  sufficient  facts  to  constitute  a  cause  of 
action  against  [5]  this  respondent,  and  even  if  the 
facts  therein  alleged  were  true,  which  this  respond- 
ent denies,  said  appellant  would  not  be  entitled  to 
any  relief  from  this  respondent. 

Fourth  Defense 
I. 

This  respondent  alleges  that  immediately  prior 
to  July  23,  1943  this  respondent  was  the  president 
of  The  Cathay  House,  a  California  corporation, 
conducting  a  restaurant  business  at  718  California 
Street,  San  Francisco,  California;  that  said  peti- 
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tioner  was  an  employee  of  said  corporation  and  was 
being  paid  for  all  of  his  services  as  such,  at  the 
rate  of  $500  per  month ;  that  said  rate  of  compensa- 
tion was  fixed  by  the  management  of  said  corpora- 
tion and  the  term  of  the  employment  was  at  the 
pleasiu^e  of  the  board  of  directors  of  said  corpora- 
tion, subject  to  immediate  termination  at  any  and 
ail  times  and  without  notice  of  any  kind;  that  peti- 
tioner's services  at  that  time  were  wholly  unsatis- 
factory to  the  board  of  directors  of  said  corporation 
and  to  this  respondent  who  as  the  owner  of  more 
than  one-half  of  the  stock  thereof  held  the  control- 
ling interest  therein;  that  said  petitioner  was  at 
that  time  and  for  a  long  time  theretofore  had  been 
on  the  verge  of  having  his  employment  terminated 
by  the  corporation  because  of  the  last  mentioned 
facts  and  was  only  being  temporarily  retained  in 
the  hope  of  the  board  of  directors  and  of  this 
respondent  that  said  petitioner  would  mend  his 
ways  and  make  a  conscientious  effort  to  become  a 
suitable  and  desirable  employee,  which  for  a  con- 
siderable time  theretofore  he  had  not  been.  Prior 
to  November  26,  1943,  said  corporation  disposed  of 
all  of  its  interest  in  said  restaurant  business  and 
ever  since  has  been  entirely  inoperative  and  doing 
no  business  of  any  kind  or  character  with  no  need 
or  use  for  any  employees  to  perform  any  of  the 
services  which  said  petitioner  was  ever  emj^loyed 
by  said  corporation  to  perform.     [6] 

11. 

Shortly  after  November  26,  1943,  said  petitioner 
inquired  of  this  respondent  as  to  the  willingness  of 
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this  respondent  as  general  manager  of  The  Cathay 
House,  a  limited  partnership,  then  operating  a  res- 
taurant business  in  the  premises  previously  occupied 
and  operated  by  said  corporation,  to  employ  said 
petitioner  in  said  business  but  demanded  as  absolute 
conditions  precedent  to  any  such  employment  that 
his  rate  of  compensation  be  $750  per  month  and 
that  he  be  given  a  written  contract  guaranteeing  his 
employment  for  a  period  of  the  next  succeeding 
three  j^ears  regardless  of  whether  said  employee's 
services  would  be  satisfactory  and  even  regardless 
of  whether  he  performed  any  services  at  all.  No 
other  or  different  demand  or  request  was  made  or 
presented  by  said  petitioner  to  this  respondent  at 
any  time  within  ninety  days  after  November  26, 
1943,  or  otherwise.  Within  said  ninety  day  period 
this  respondent  on  behalf  of  said  partnership  of- 
fered, without  any  legal  or  moral  obligation  so  to  do 
but  only  as  a  kindly  effort,  to  employ  said  petitioner 
to  do  similar  duties  to  those  for  which  he  had  been 
employed  by  said  corporation  and  upon  the  same 
basis,  namely,  $500  per  month,  and  with  mispecified 
term,  and  additionally  assuruig  said  i3etitioner  that 
if  he  would  make  a  conscientious  effort  to  "woi-k  for 
the  benefit  of  said  partnership,  including  himself, 
this  respondent  would  do  everything  possible  to 
make  said  employment  congenial,  permanent  and 
profitable  to  said  petitioner,  but  said  petitioner 
refused  to  accept  any  employment  upon  that  basis 
or  any  other  basis  that  did  not  include  the  two  pre- 
requisites which  he  had  demanded  as  above  alleged. 
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III. 

Answering  paragraph  III,  this  respondent  denies 
that  there  is  now  or  at  any  time  during  the  pen- 
dency of  the  within  [7]  action  there  has  been  a  part- 
nership consisting  of  Ernest  Tsang,  L.  M.  Carter, 
George  Chew,  George  Chin,  Philip  Fong,  Fred 
Leong  and  Paul  Yuke,  together  with  John  Joseph 
Kan  and  Helen  Kan. 

IV. 
This  respondent  denies  that  said  petitioner  ever 
was  or  now  is  in  his  employment. 

V. 

Further  answermg  paragraph  III,  this  respond- 
ent alleges  that  he  has  no  knowledge  or  belief  that 
any  corporation  was  ever  changed  to  any  partner- 
ship at  any  time. 

VI. 

Answering  paragraph  V,  this  respondent  denies 
that  said  petitioner  was  ever  employed  by  any  cor- 
poration as  a  general  manager. 

VII. 

Answering  paragraph  VIII,  this  respondent  de- 
nies that  said  petitioner  ever  made  application  to 
him  for  employment  by  this  respondent  of  any  kind 
and  upon  any  terms  or  basis  whatsoever. 

VIII. 

Answering  paragraph  IX,  this  respondent  alleges 
that  said  petitioner  is  not  qualified  to  perform  the 
duties  of  and  is  not  a  fit  and  proper  person  for  em- 
ployment by  this  respondent  and  that  the  position 
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which  said  petitioner  had  with  The  Cathay  House, 
a  corporation,  prior  to  on  or  about  July  23,  1943, 
was  a  temporary  one. 

IX. 

Answering  paragraph  X,  this  respondent  denies 
the  allegations  contained  therein. 

Wherefore,  respondent  prays  that  it  be  ordered, 
adjudged  and  decreed  as  follows :  [8] 

(1)  That  is  action  be  abated  until  the  final  de- 
termination of  said  San  Francisco  Superior  Court 
action  No.  333,586 ;  but  if  not, 

(2)  Dismissing  said  action,  and/or  that  respond- 
ent is  under  no  duty  or  obligation  of  any  kind 
toward  petitioner,  and 

(3)  For  respondent's  costs  of  suit  and  such  other 
relief  as  may  be  proper. 

ROBERT  E.  HATCH, 

Attorney  for  Ernest  Tsang, 
Respondent.  [9] 


State  of  California, 

City  and  County  of  San  Franisco — ss. 

Ernest  Tsang,  being  first  duly  sworn,  deposes  and 
says : 

That  he  is  the  respondent  herein;  that  he  has 
read  said  answer  and  knows  the  contents  thereof; 
the  same  is  true  of  his  own  knowledge  except  as  to 
those  matters  which  are  therein  stated  on  informa- 
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tion  and  belief,  and  as  to  those  matters  lie  believes 
it  to  be  true. 

ERNEST  TSANG. 

Subscribed  and  sworn  to  before  me  this  17tb  day 
of  May,  1946. 

[Seal]  ALFRED  D.  ^lARTIN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :  Filed  May  23,  1946.  [10] 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENT  TO  ANSWER  OF 
RESPONDENT  ERNEST  TSANG 

Fifth  Defense 

On  or  about  October  1,  1943,  a  limited  partner- 
ship was  organized  with  one  general  partner,  the 
said  Ernest  Tsang,  and  several  limited  partners 
including  said  Kan  and  Tsang,  and  it  owned  and 
operated  said  restaurant  business  for  a  period  of 
three  years  thereafter,  all  with  the  express  consent 
of  said  Kan  and  all  of  the  other  stockholders  of 
The  Cathay  House,  a  corporation.  By  the  terms  of 
the  articles  of  said  limited  partnership  it  was  to 
exist  for  a  period  of  three  years  from  said  last  men- 
tioned date  and  no  longer.  Prior  hereto,  to  wit,  on 
September  30,  1946,  said  partnership  expired  by 
its  own  terms. 
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Sixth  Defense 

On  or  about  February  13,  1946,  the  said  Kan  in- 
stituted [11]  an  action  in  the  Superior  Court  of  the 
State  of  California,  in  and  for  the  City  and  County 
of  San  Francisco,  entitled  ''John  Kan,  et  al.,  plain- 
tiffs, vs.  Ernest  Tsang,  et  ah,  defendants,"  and 
numbered  349840  therem.  In  said  action  said  court 
at  the  specific  request  of  said  Kan  ordered  and 
adjudged  a  dissolution  of  said  partnership  and 
ordered  all  of  the  assets  thereof  to  be  sold  at  public 
sale.  In  pursuance  thereof,  to  wit,  on  Augaist  30, 
1946,  said  sale  was  conducted  and  aU  of  the  right, 
title  and  interest  of  said  partnership  in  and  to  the 
said  Cathay  House,  its  business,  good  will,  fixtures, 
furniture  and  all  other  assets  were  sold  to  the  high- 
est bidder.  At  no  time  thereafter  has  said  The 
Cathay  House,  a  corporation,  or  The  Cathay  House, 
a  partnership,  have  any  right,  title  or  interest  in 
and  to  any  business  or  assets  of  any  kind  or  char- 
acter, except  money  on  deposit  in  banks. 

ROBERT  E.  HATCH, 

Attorney  for  Respondent, 
Ernest  Tsang.  [12] 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

Ernest  Tsang,  being  first  duly  sworn,  deposes  and 
says : 

That  he  is  the  respondent  named  herein;  that  he 
has  read  said  supplement  to  answer  of  respondent 
Ernest  Tsang  and  laiows  the  contents  thereof;  the 
same  is  true  of  his  own  knowledge  except  as  to  those 
matters  which  are  therein  stated  on  information  and 
belief,  and  as  to  those  matters  he  believes  it  to  be 
true. 

ERNEST  TSANG. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  October,  1946. 

[Seal]  ALFRED  D.  MARTIN, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :  Filed  Oct.  2,  1946.  [13] 


In   the    Southern   Division    of   the    United   States 

District   Court   for  the   Northern   District   of 

California. 

No.  25,864-R 

JOHN  KAN,  T3  .... 

'  Petitioner, 

vs. 
ERNEST  TSANG,  et  al,  Respondent. 

Action  for  reinstatement  and  compensation  pur- 
suant to  the  provisions  of  Section  8  of  the  Selective 
Training   and   Service   Act   of   1940,   as  amended. 


John  Joseph  Kan  15 

Judgment  for  petitioner,  in  accordance  with  opinion. 

Frank  J.  Hennessy,  United  States  Attorney,  and 
R.  J,  Scholz  and  Joseph  Karesh,  Assistant  United 
States  Attorneys,  of  San  Francisco,  California,  at- 
torneys for  petitioner. 

Robert  E.  Hatch  of  San  Francisco,  California, 
attorney  for  respondent  Ernest  Tsang, 

MEMORANDUM  OPINION 

Roche,  District  Judge:  This  is  an  action  brought 
under  Section  8  of  the  Selective  Training  and  Serv- 
ice Act  of  1940,  as  amended.  The  petitioner  origi- 
nally sought  employment  reinstatement  together 
with  compensation  for  loss  of  wages  and  benefits 
resulting  from  respondents'  alleged  refusal  to  rein- 
state him,  but  he  now  asks  only  a  money  judgment 
for  such  compensation,  waiving  other  rights  [14] 
that  he  may  have  under  the  Act. 

Respondents  defend  on  two  groimds:  First,  that 
the  issues  herein  have  already  been  decided  ad- 
versely to  petitioner  in  certain  proceedings  in  the 
superior  court  of  the  State  of  California,  and  sec- 
ond, that  respondents  offered  to  re-employ  the  peti- 
tioner at  the  salary  he  was  receiving  when  he 
entered  the  armed  forces  but  that  petitioner  refused 
to  accept  the  offer  unless  it  would  include  a  three 
year  contract  of  employment. 

The  record  discloses  that  the  petitioner  Kan  was 
not  only  one  of  the  founders  of  the  Cathay  House, 
a  restaurant  in  San  Francisco,  but  its  active  head 
and  the  man  whose  energy  and  ability  were  largely 
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responsible  for  its  i^heiiominal  success.  After  its 
founding  Tsang  bought  shares  of  stock  in  the  busi- 
ness and  he  and  the  petitioner  became  the  President 
and  Secretary,  respectively,  of  the  corporation.  They 
were  co-managers,  each  receiving  the  same  salary. 
When  Kan  received  a  salary  increase,  Tsang  like- 
wise received  an  increase.  When  Kan  enlisted  in  the 
armed  forces  on  July  23,  1943,  he  and  respondent 
Tsang  were  both  making  $500  a  month.  At  that 
time,  Tsang,  by  additional  purchases  of  shares  of 
stock,  had  gained  a  controlling  interest  in  Cathay 
House. 

While  Petitioner  was  in  the  service  the  corpora- 
tion was  changed  to  a  partnership,  Tsang  becoming 
a  general  partner  and  petitioner  a  limited  partner, 
along  with  others.  This  change  was  agreed  to  by 
petitioner's  wife,  who  was  also  employed  at  Cathay 
House  and  to  whom  petitioner  had  given  power  of 
attorney,  but  the  evidence  is  conflicting  as  to  whether 
she  and  her  counsel  endeavored  to  have  the  change 
delayed  until  the  petitioner  came  home  on  leave.  In 
any  event,  the  change  was  one  of  form  only.  The 
interested  parties  remained  the  same  and  the  res- 
taurant business  was  conducted  as  before.  Such  a 
reorganization  was  ineffective  to  cut  off  the  peti- 
tioner's rights  under  the  Selective  Service  Act. 

The  petitioner  was  honorably  discharged  from  the 
service  on  November  26,  1943,  and  shortly  thereafter 
asked  respondent  Tsang  to  reemploy  him.  Tsang 
was  then  earning  $750  per  month.  [15] 

From  this  point  on  the  record  contains  much  con- 
flicting testimony  but  it  does  clearly  appear  that 
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at  no  time  during  the  negotiations  that  followed 
petitioner's  request  for  reemployment  was  the  peti- 
tioner offered  the  jDosition  of  co-manager  with  the 
same  salary  as  Tsang  was  then  receiving.  The  most 
that  was  offered  was  his  old  salary  of  $500  a  month 
and  there  is  persuasive  evidence  that  even  that  offer 
was  conditioned  on  Kan's  signing  what  the  parties 
denominated  a  "waiver"  or  "release."  The  situa- 
tion culminated  in  Tsang 's  filing  an  action  for  de- 
claratory relief  in  the  state  court,  in  which  Kan 
filed  an  answer  and  cross-complaint.  Judgment  was 
given  in  favor  of  Tsang.  Kan  and  three  others  sub- 
sequently filed  a  suit  for  an  accounting  and  dissolu- 
tion of  the  partnership.  The  partnership  was  dis- 
solved and  the  property  sold,  Tsang  being  the 
purchaser. 

Respondents'  defense  of  res  judicata  is  leased  on 
the  foregoing  state  court  proceedings.  It  is  true 
that  the  state  court  made  a  finding  that  respondent 
Tsang  and  the  partnership  had  offered  to  restore 
Kan  to  the  same  position  w^iich  he  had  held  with 
the  Cathay  House  corporation,  but  even  assuming 
that  such  an  offer  met  the  Act's  requirements,  this 
finding  cannot  bind  a  federal  court.  The  same  de- 
fense of  res  judicata,  based  on  a  declaratory  judg- 
ment rendered  by  the  Ohio  state  court,  was  raised 
by  the  respondents  m  the  case  of  Trailmobile  Co.  v. 
Whirls,  154  F.  2d  866,  an  action  by  a  veteran  for 
restoration  to  his  seniority  status  as  it  existed  prior 
to  his  entry  into  military  service.  The  Sixth  Circuit 
Court  of  Appeals  disposed  of  the  defense  in  the 
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following  language:  "The  interpretation  by  the 
state  court  of  the  rights  of  a  citizen  under  a  federal 
statute  is  not  binding  upon  the  federal  courts."  The 
question  for  decision  is  thus  one  of  fact — did  any 
offer  of  reemployment  made  by  respondents  to  peti- 
tioner comply  with  the  term.s  of  the  Act. 

So  far  as  pertinent,  the  Act  provides  that  if  a 
position,  other  than  a  temporary  position,  was  in 
the  employ  of  a  private  employer,  the  person  so 
employed  shall  be  restored  to  such  a  position  unless 
the  employer's  circumstances  have  so  changed  as  to 
make  it  [16]  impossible  or  unreasonable  to  do  so. 
It  is  further  provided  that  such  restoration  shall  be 
without  loss  of  seniority.  The  courts  have  been  very 
liberal  in  construing  these  provisions,  having  in 
mind  the  purpose  of  the  statute.  They  are  more 
than  patriotic  promises.  Rather,  they  are  a  guar- 
antee to  the  honorably  discharged  veteran  that,  upon 
application  timely  made,  he  will  be  restored  to  his 
former  position  or  to  one  of  like  seniority,  status 
and  pay  and  that  he  will  lose  no  seniority  in  the 
process.  If  during  the  veteran's  service  in  the 
armed  forces,  the  person  filling  his  position  receives 
a  higher  salary,  an  offer  to  reemply  the  veteran  at 
his  old  salary  is  not  a  compliance  with  the  Act.  The 
veteran  must  be  given  the  benefit  of  any  wage  in- 
creases that  have  been  made  during  his  absence. 
Salter  v.  Becker  Roofing  Co.,  65  F.  Supp.  633.  To 
the  same  effect  are  the  decisions  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia in  Parker  v.  Boyce  and  Covey  v.  Douglas 
Aircraft  Co. 
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In  the  instant  case,  when  the  petitioner  enlisted 
in  the  army  he  was  co-manager  with  the  respondent 
Tsang  of  the  Cathay  House  and  received  the  same 
salary.  Upon  his  honorable  discharge  and  ajDplica- 
tion  for  reemployment,  he  was  entitled  to  be  re- 
stored to  the  position  of  co-manager  and  to  receive 
the  same  salary  that  Tsang,  the  other  co-manager, 
was  receiving.  An  oifer  of  anything  less  was  not 
a  compliance  with  the  Act's  provisions,  nor  was  an 
offer  conditioned  on  the  veteran's  waiving  or  re- 
leasing any  of  his  rights  guaranteed  by  the  Act. 
Since  the  evidence  conclusively  shows  that  respond- 
ents failed  to  offer  to  restore  the  petitioner  to  his 
position  as  co-manager  at  the  increased  salary  which 
respondent  Tsang  was  then  being  paid,  it  follows 
that  judgment  must  be  entered  in  favor  of  the 
petitioner. 

Petitioner  having  waived  his  claim  for  reinstate- 
ment and  for  all  back  pay,  except  for  a  twelve  month 
period,  it  is 

Ordered  that  there  be  entered  herein,  upon  find- 
ing of  fact  and  conclusions  of  law,  judgment  in 
favor  of  the  petitioner  in  the  sum  of  $7,481.28,  that 
being  12  months  back  pay  at  $750.00  a  month  less 
$1,518.72  earned  by  him  from  December  4,  1943,  the 
date  of  his  application  for  reinstatement,  to  Decem- 
ber 4, 1944,  and  that  respondents  shall  bear  the  costs. 

Dated :  November  13,  1947. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed]  Filed  Nov.  13,  1947.  [18] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  case  came  on  for  trial  September  10,  11  and 
12,  1947,  before  Honorable  Michael  J.  Roche,  United 
States  District  Judge,  sitting-  without  a  jury;  the 
petitioner,  John  Kan,  appearing  by  his  attorneys, 
Frank  J.  Hennessy,  Esq.,  United  States  Attorney 
for  the  Northern  District  of  California,  Rudolph  J. 
Scholz,  Esq.,  and  Joseph  Karesh,  Esq.,  Assistant 
United  States  Attorneys  for  the  said  district;  the 
respondents  Ernest  Tsang,  L.  M.  Carter,  George 
Chew,  Philip  Fong  and  Paul  Yuke,  by  their  attor- 
neys, Robert  E.  Hatch,  Esq.,  and  the  other  respond- 
ents, George  Chin  and  Fred  Leong,  by  consent  filed 
in  open  Court,  consenting  to  a  judgment  in  favor 
of  petitioner,  and  the  evidence  [19]  having  been 
received  and  the  matter  having  been  orally  argued 
and  briefed  and  fully  considered,  the  Court  now 
makes  its  findings  of  fact  and  conclusions  of  law 
as  follows : 

FINDINGS  OF  FACT 

I. 

This  is  an  action  under  Section  8  of  the  Selective 
Training  and  Service  Act  of  1940,  as  Amended,  50 
U.S.C.A.  App.  308,  and  Section  7  of  the  Service  Ex- 
tension Act  of  1941,  as  Amended,  50  U.S.C.A.  App. 
857,  and  the  jurisdiction  of  this  Court  is  based 
thereon. 
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II. 

Petitioner  is  a  resident  of  the  City  and  County 
of  San  Francisco,  State  of  California. 

III. 

Respondents  at  all  times  herein  mentioned  were 
a  cojjartnership  consisting  of  Ernest  Tsang,  a  Gen- 
eral Partner,  and  L.  M.  Carter,  George  Chew, 
George  Chin,  Philip  Fong,  Fred  Leong  and  Paul 
Yuke,  together  with  petitioner  and  Helen  Kan,  his 
wife,  as  Limited  Partners,  and  maintained  a  i)lace 
of  business,  a  restaurant  known  as  the  Cathay 
House,  at  718  California  Street,  San  Francisco, 
California.  At  the  time  petitioner  left  the  employ- 
ment of  respondents  it  was  a  corporation  and  was 
changed  to  a  copartnership  while  petitioner  was 
in  the  Army  of  the  United  States.  Prior  to  Sep- 
tember 28,  1939,  Petitioner  Kan,  in  association  with 
an  individual,  not  a  party  to  this  action,  commenced 
the  business  of  operating  Cathay  House.  Petitioner 
Kan  interested  respondent  Tsang  in  purchasing 
stock  in  said  corporation.  Respondent  Tsang  be- 
came President  and  Kan  became  Secretary  of  said 
corporation  and  they  were  the  sole  persons  actively 
engaged  as  managers  in  the  actual  operation  of  the 
restaurant.  [20]  The  interests  of  the  other  stock- 
holders were  financial  only. 

IV. 

On  or  about  the  23rd  day  of  July,  1943,  at  San 
Francisco,  California,  petitioner  volunteered  for 
service  in  the  armed  forces  of  the  United  States 
and   was   inducted  into  the  Army  of  the   United 
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States  and  immediately  thereupon  entered  the  said 
service.  Immediately  prior  to  petitioner's  entrance 
into  said  service  he  was  employed  by  the  aforesaid 
corporation  as  a  General  Manager  thereof  at  a  sal- 
ary of  $500  a  month.  Immediately  prior  to  peti- 
tioner induction  into  the  Army  of  the  United  States 
respondent  Ernest  Tsang  was  likewise  employed  by 
the  aforesaid  corporation  as  a  co-manager  thereof 
at  a  salary  of  $500  a  month.  At  one  time  prior  to 
petitioner's  induction  into  the  service,  petitioner 
and  respondent  Tsang  were  compensated  at  the  rate 
of  $200  per  month.  Thereafter  both  petitioner  and 
respondent  Tsang  received  simultaneous  increases 
in  pay  from  $200  to  $300  a  month,  and  from  $300 
per  month  to  $500  per  month. 

V. 

At  the  time  petitioner  entered  the  Army  of  the 
United  States  respondent  Tsang  was  the  owner  of 
the  majority  of  the  stock  in  the  aforesaid  corpora- 
tion. When  the  aforesaid  corporation  was  changed 
to  a  copartnership  respondent  Tsang  had  the  ma- 
jority and  controlling  interest  in  the  said  copartner- 
ship and  was  in  charge  of  the  said  business.  During 
the  time  petitioner  was  in  the  armed  forces  re- 
spondent Tsang 's  salary  was  raised  from  $500  per 
month  to  $750  per  month. 

XL 

Petitioner  left  his  aforesaid  position  on  or  about 
the  23rd  day  of  July,  1943,  for  the  sole  purpose  of 
entering  the  military  service  of  the  United  States. 
Shortly  before  this  date  petitioner,  in  preparation 
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for  departure  for  the  armed  forces,  executed  and 
delivered  to  his  wife,  Helen  Kan,  [21]  a  power  of 
attorney  to  act  for  him  in  his  absence,  in  connection 
with  said  business.  At  or  about  the  same  time, 
respondent  Tsang,  as  President  of  the  said  corpora- 
tion and  the  sole  remaining  active  manager,  prom- 
ised and  agreed  with  petitioner  and  his  wife,  Helen 
Kan,  that  he,  respondent  Tsang,  would  diligently 
protect  petitioner's  interests  in  the  business.  There- 
after Helen  Kan  assented,  on  behalf  of  herself  and 
the  petitioner,  to  the  change  of  Cathay  House  from 
a  corporation  to  a  copartnership.  The  change  was 
one  of  form  only.  The  interested  parties  remained 
the  same  and  the  restaurant  business  was  conducted 
as  before. 

VII. 

Petitioner  satisfactorily  completed  his  i  eriod  of 
service  in  the  Army  of  the  United  States  on  tlie 
26th  day  of  November,  1943,  and  on  that  date  re- 
ceived an  honorable  discharge  evidencing  such  satis- 
factory completion. 

VIII. 

On  or  about  December  4,  1943  petitioner  made 
timely  application  to  Cathay  House,  and  more  par- 
ticularly to  respondent  Tsang,  for  restoration  to  the 
position  hereinabove  described. 

IX. 

The  former  position,  hereinabove  described,  left 
by  petitioner  on  or  about  the  23rd  day  of  July, 
1943,  to  enter  the  Army  of  the  United  States,  was  a 
position  other  than  temporary.    At  the  time  of  his 
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application  for  his  former  position,  and  at  all  times 
thereafter,  petitioner  was  qualified  to  perform  the 
duties  of  said  position  as  set  forth  under  the  law. 

X. 

Petitioner,  in  making  application  for  reinstate- 
ment, stated  to  the  respondent  Tsang  that  he  be- 
lieved he  was  entitled  to  the  same  salary  as  that 
which  respondent  Tsang  received,  to  wit,  $750  a 
month,  but  declared  that  he  was  willing  to  work 
for  |500  per  month  until  the  amount  of  salary  would 
be  definitely  determined. 

XI. 

During  December,  1943,  and  January,  1944,  peti- 
tioner continued  to  request  of  respondent  Tsang 
reinstatement  to  his  former  position  and  negotia- 
tions were  carried  on  during  this  period  of  time. 
In  the  latter  part  of  January,  1944,  respondent 
Tsang  refused  to  reinstate  petitioner  at  a  salary  of 
$500  a  month  without  attaching  certain  conditions 
to  petitioner's  reemployment.  These  conditions 
were:  that  petitioner  sign  a  release  waiving  any 
rights  he  might  have  under  the  Selective  Training 
and  Service  Act,  appro vuig  the  change  of  the 
Cathay  House  from  a  corporation  to  a  copartner- 
ship and  transferring  his  stock  to  his  wife,  Helen 
Kan.  Petitioner  stated  he  would  not  sign  such  a 
release  to  be  employed  at  $500  a  month  unless  he 
were  given  a  three-year  contract.  Respondent  Tsang 
stated  that  imder  no  condition  would  he  employ 
petitioner  for  any  period  of  time  without  petitioner 
signing  the  release,  as  above  described,  at  a  salary 
no  more  than  $500  per  month. 
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XII. 

•Respondent  Tsang  at  all  time  has  refused  to  re- 
employ petitioner  at  a  salary  of  $750  a  month. 

XIII. 

Respondent  Tsang  determined  at  the  time  peti- 
tioner made  the  request  for  reemployment,  that  he 
would  under  no  circumstances  rehire  said  petitioner 
at  any  salary  and  the  [23]  conditional  offer  of  re- 
employment that  he  made  was  such  that  he  knew 
the  petitioner  would  not  accept  it  and  such  condi- 
tional offer  constituted  a  subterfuge  to  prevent 
petitioner's  reemployment. 

XIV. 

Immediately  thereafter,  as  was  his  legal  right, 
petitioner  sought  the  assistance  of  the  United  States 
Attorney,  who  attempted  to  negotiate  a  settlement 
with  the  respondent  Tsang  through  his  counsel, 
Robert  E.  Hatch,  Esq.  These  negotiations  were 
continued  through  April  of  1944.  Petitioner  indi- 
cated a  willingness,  through  the  United  States  At- 
torney, to  be  reemployed  at  a  salary  of  $500  a  month, 
but  respondent  Tsang,  through  his  said  attorney, 
denied  that  he  had  any  liability  to  reinstate  peti- 
tioner to  his  former  position  under  the  Selective 
Service  Training  and  Service  Act  of  1940  and 
continued  in  his  refusal  to  reinstate  said  petitioner. 

XV. 

Thereafter,  and  on  or  about  the  20th  day  of  Oc- 
tober, 1944,  respondent  Tsang  filed  a  complaint  for 
declaratory  relief  against  the  petitioner  in  t]ie 
Superior  Court  of  the  City  and  County  of  San  Fran- 
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Cisco  in  connection  with  petitioner's  reemployment 
rights.  Petitioner  filed  an  answer  and  a  cross- 
complaint  to  protect  his  interests.  The  decision  of 
the  Superior  Court  of  the  City  and  County  of  San 
Francisco  is  of  no  moment  here,  inasmuch  as  such 
decision  of  the  State  Court  is  not  res  adjudicata  to 
the  issues  involved  in  our  case  herein. 

XVI. 

During  the  war  years  the  profits  of  the  Cathay 
House  increased  enormously.  It  was  not  unreason- 
able that  [24]  the  petitioner  should  have  been  re- 
employed at  the  Cathay  House  in  the  position  of 
co-manager  at  a  salary  of  $750  a  month.  The  posi- 
tion in  said  business  of  like  seniority,  status  and 
pay  to  which  petitioner  is  entitled  is  that  of  co- 
manager  with  respondent  Tsang  at  a  salary  of  $750 
per  month. 

XVII. 

Respondent  Tsang  in  no  way  has  been  injured  by 
petitioner's  delay  in  instituting  this  action,  such 
delay  having  been  occasioned  by  the  proceeding  in 
the  State  Court  instituted,  as  hereinabove  stated,  by 
the  respondent  Tsang.  Respondent  Tsang  has  like- 
wise not  been  injured  by  the  delay  in  bringing  this 
case  to  its  conclusion,  the  greater  part  of  such  delay 
being  the  result  of  a  stipulation  between  counsel 
herein.  The  remaining  respondents  likewise  have 
not  in  any  way  been  injured  by  the  delays  herein- 
above set  forth. 
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XVIII. 

Petitioner  was  ready,  willing  and  able  to  woi'k 
for  respondents  from  December  4,  1943,  to  Decem- 
ber 4,  1944,  and  continuously  thereafter,  but  as  a 
result  of  the  unlawful  action  of  the  Cathay  House, 
and  more  particularly  that  of  respondent  Tsang-, 
petitioner  was  not  reinstated.  From  December  4, 
1943,  to  December  4,  1944,  petitioner  earned  in  an- 
other position  the  sum  of  $1518.72.  By  reason  of 
the  respondents'  unlawful  action,  and  more  particu- 
larly that  of  respondent  Tsang,  in  failing  and  refus- 
ing to  reemploy  petitioner,  either  in  his  former  posi- 
tion or  in  a  position  of  a  like  seniority,  status  and 
pay,  he  suffered  a  loss  of  wages  between  December 
4,  1943,  and  December  4,  1944,  in  a  sum  of  $7,481.28, 
that  is  to  say,  he,  the  petitioner,  suffered  a  loss  of 
twelve  months'  pay  at  $750  a  month,  less  $1,518.72. 

IX. 

Petitioner  does  not  request  or  desire  reinstate- 
ment to  his  former  position,  but  at  no  time  since 
December  4,  1943,  did  petitioner  abandon  his  right 
to  reemployment  and  reinstatement  in  his  former 
position  with  the  Cathay  House,  and  at  all  times 
has  diligently  pursued  his  claim  for  such  employ- 
ment. '  ^ 
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CONCLUSIONS  OF  LAW 

The  reorganization  of  the  Cathay  House  from  a 
corporation  to  a  copartnership  was  ineffective  to 
cut  off  petitioner's  rights  under  the  law. 

Respondents,  and  more  particularly  respondent 
Tsang,  unlawfully  failed  and  refused  from  Decem- 
ber 4,  1943,  to  December  4,  1944,  and  at  all  times/ 
thereafter,  herein  mentioned,  to  reemploy  petitioner 
in  his  former  position  or  in  any  position  of  like 
seniority,  status  and  pay,  contrary  to  Section  8  of 
the  Selective  Training  and  Service  Act  of  1940,  as 
Amended,  (50  U.S.C.A.  App.  308),  and  Section  7 
of  the  Service  Extension  Act  of  1940,  as  Amended, 
(50  U.S.C.A.  App.  357),  and  by  reason  thereof,  peti- 
tioner suffered  loss  of  wages  amounting  to  $7,481.28 
between  December  4,  1943,  and  December  4,  1944, 
and  is  entitled  to  be  compensated  by  the  respondent 
Ernest  Tsang,  General  Partner,  and  l}y  the  said 
copartnership,  consisting  of  the  said  Ernest  Tsang, 
General  Partner,  and  the  respondents  L.  M.  Carter, 
George  Chew,  George  Chin,  Philip  Eong,  Fred 
Leong  and  Paul  Yuke,  Limited  Partners,  doing  bus- 
iness, together  with  petitioner  and  Helen  Kan,  his 
wife,  also  Limited  Partners,  under  the  name  of 
Cathay  House,  in  the  said  amount  of  $7,481.28.  [26] 

Let  judgment  be  entered  accordingly  forthwith, 
with  costs  of  suit  to  be  paid  by  respondents  herein- 
above described. 

Dated  at  San  Francisco,  California,  January  16th, 

1948 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 
[Endorsed] :  Filed  Jan.  16,  1948. 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  25864-R 

JOHN  KAN, 


vs. 
ERNEST  TSANG,  et  al., 


Petitioner, 


Respondents. 


JUDGMENT 


This  cause  coming  on  regularly  for  trial  before 
the  Court,  sitting  without  a  jury,  on  September  10, 
11  and  12,  1947,  Frank  J.  Hennessy,  United  States 
Attorney;  Rudolph  J.  Scholz  and  Joseph  Karesh, 
Assistant  United  States  Attorneys,  representing  the 
petitioner,  and  Robert  E.  Hatch,  Esq.,  representing 
the  respondent,  Ernest  Tsang,  the  sole  General 
Partner,  and  also  representing  the  resi^ondents,  L. 
M.  Carter,  George  Chew,  Philip  Fong  and  Paul 
Yuke,  and  the  other  respondents  Fred  Leong  and 
George  Chin  by  consent  filed  in  open  Court,  con- 
senting to  a  judgment  in  favor  of  petitioner,  and  the 
Court  having  heard  the  testimony,  examined  the 
proofs  offered  by  the  respective  parties,  together 
with  the  [28]  briefs  therein,  and  the  Court  being 
fully  advised  in  the  premises  and  having  heretofore 
filed  its  findings  of  fact  and  conclusions  of  law  and 
having  directed  that  a  judgment  be  entered  in  ac- 
cordance therewith.  Now,  Therefore, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed  that 
petitioner  John  Kan  have  judgment  against  the  re- 
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spondent  Ernest  Tsang,  sole  General  Partner  of  a 
limited  copartnership  doing  business  as  the  Cathay 
House,  and  against  the  copartnership  consisting  of 
the  said  Ernest  Tsang,  General  Partner,  and  the  re- 
spondents L.  M.  Carter,  George  Chew,  George  Chin, 
Philip  Fong,  Fred  Leong  and  Paul  Yuke,  Limited 
Partners,  doing  business  together  with  petitioner 
and  his  wife,  Helen  Kan,  also  Limited  Partners, 
under  the  name  and  style  of  Cathay  House,  for  the 
sum  of  $7481.28,  together  with  costs — taxed  at 
$80.42. 

Dated   at   San   Francisco,    California,   this   16th 
day  of  January,  1948. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 
Ent.  in  Civil  Docket  1/17/48,  Vol.  V— Pg.  415. 

[Endorsed]:     Filed  Jan.  16,  1948.  [29] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL  AND  TO  MODIFY 
AND  VACATE  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW  AND  JUDG- 
MENT 

Respondents  hereby  move  the  court  for  an  order 
granting  a  new  trial  and  modifying  and  vacating 
Findings  of  Fact,  Conclusions  of  Law  and  Judg- 
ment heretofore  entered. 

Said  motion  will  be  made  upon  each  of  the  follow- 
ing grounds: 
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(1)  Irregularity  in  the  proceedings  of  the 
court  or  abuse  of  discretion  by  which  these 
moving  parties  were  prevented  from  hav- 
ing a  fair  trial ; 

(2)  Insufficiency  of  the  evidence  to  justify 
the  judgment  and  decision,  and"  that  the 
same  are  against  law ; 

(3)  Error  in  the  law,  occurring  at  the  trial 
and  excepted  to  by  these  moving  parties. 

ROBERT  E.  HATCH, 

Attorney  for  Respondents. 

Receipt  of  Service 

The  undersigned  hereby  acknowledges  due  serv- 
ice of  the  foregoing,  waives  any  requirements  for 
Points  and  Authorities  or  other  matters  of  form  and 
consents  to  the  hearing  of  said  motion  on  this  date. 

Dated :  January  16, 1948. 

FRANK  J.  HENNESSY, 
United  States  Attorney. 

By  JOSEPH  KARESH, 

Assistant  United  States 
Attorney, 

Attorney  for  Petitioner. 
[Endorsed]  :     Piled  Jan.  16,  1948.  [31] 
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District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Califor- 
nia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Friday,  the  16th  day  of  January,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty- 
eight. 

Present:  The  Honorable  Michael  J.  Roche, 
District  Judge. 

[Title  of  Cause.] 

MINUTE  ORDER 

Order  Settling  and  Approving  Findings  of  Fact  and 
Conclusions  of  Law,  Judgment,  Order  Denying 
Motion  for  New  Trial  and  to  Modify  and  Va- 
cate Findings  of  Fact  and  Conclusions  of  Law 
and  Judgment 

This  case  came  on  regularly  this  day  for  settle- 
ment of  findings.  After  hearing  the  arguments  of 
Robert  Hatch,  Esq.,  for  respondent,  and  Joseph 
Karesh,  Esq.,  Assistant  U.  S.  Attorney,  for  peti- 
tioner, it  is  Ordered  that  the  findings  of  fact  and 
conclusions  of  law  herein  be  settled  and  approved 
and  that  judgment  be  filed  and  entered  for  the  peti- 
tioner in  the  sum  of  $7,481.28,  with  costs.  Mr. 
Hatch  filed  a  motion  for  new  trial  and  to  modify 
and  vacate  findings  of  fact  and  conclusions  of  law 
and  judgment.   Ordered  that  said  motion  be  denied. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Ernest  Tsang,  one  of 
the  respondents  above  named,  hereby  appeals  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
from  that  certain  judgment  heretofore  entered 
herein,  to  wit  on  or  about  Jan.  16,  1948. 

ROBERT  E.  HATCH, 

Attorney  for  Appellant, 
Ernest  Tsang. 

[Endorsed] :     Filed  Feb.  13,  1948.  [33] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL  (RULE  75a) 

The  undersigned  designates  the  following  to  be 
contained  in  the  record  on  appeal: 

(1)  Petitioner's  Petition, 
(la)  Respondent's  Answer. 

(2)  Supplement  to  Answer. 

(3)  Opinion  of  the  Court. 

(4)  Findings  of  Fact  and  Conclusions  of  Law. 

(5)  Judgment. 

(6)  Motion  for  New  Trial. 

(7)  Minute    Order    Denying    Motion    for    New 
Trial. 

(8)  Notice  of  Appeal. 
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(9)  Complete  record  and  all  of  the  proceedings 
and  evidence  in  the  action,  as  embodied  in  the  Re- 
porter's Transcript. 

ROBERT  E.  HATCH, 

Attorney  for  Appellant. 
(Acknowledgment  of  Receipt  of  Copy.) 

[Endorsed] :     Filed  Mar.  1,  1948.  [34] 


In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California. 

No.  25864-R 

ERNEST  TSANG,  et  al., 

Libelants  and  Appellants, 

vs. 
JOHN  KAN, 

Petitioner  and  Appellee. 

ORDER  EXTENDING  TIME  TO  DOCKET 

Good  cause  appearing  therefor,  it  is  hereby  Or- 
dered that  the  Appellants  herein  may  have  to  and 
including  May  3,  1948,  to  file  the  Record  on  Appeal 
in  the  United  States  Circuit  Court  of  Appeals  in 
and  for  the  Ninth  Circuit. 

Dated:  March  24,  1948. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed] :     Filed  Mar.  24,  1948.  [35] 
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District  Court  of  tlie  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court  of 
the  United  States,  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  35  pages, 
numbered  from  1  to  35,  inclusive,  contain  a  full,  true 
and  correct  transcript  of  the  records  and  proceed- 
ings in  the  case  of  John  Joseph  Kan,  Petitioner, 
vs.  Ernest  Tsang,  a  General  Partner,  et  als.,  Re- 
spondents, No.  25864-R,  as  the  same  now  remain  on 
file  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on  ap- 
peal is  the  sum  of  $5.60  and  that  the  said  amount  has 
been  paid  to  me  by  the  Attorney  for  the  appellant 
herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  2nd  day  of  April, 
A.D.  1948. 

[Seal]  C.  W.  CALBREATH, 

Clerk, 

/s/  M.  E.  VAN  BUREN, 
Deputy  Clerk.  [36] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of 
California 

Before :  Hon.  Michael  J.  Roche, 
Judge. 

No.  25864-R 
JOHN  KAN, 


Petitioner, 


vs. 

ERNEST  TSANG,  et  al., 


Respondents. 

REPORTER'S  TRANSCRIPT 

Appearances : 

For  Petitioner:  Rudolph  J.  Scholz,  Esq.,  Assist- 
ant United  States  Attorney. 

For  Respondents  Ernest  Tsang,  Robert  E.  Hatch, 

Esq.  [40] 

Monday,  May  27,   1946—2:00  o 'Clock  P.M. 

The  Court:  You  indicated  heretofore  the  reason 
you  were  segregating  these  defenses.  What  was  the 
reason  ? 

Mr.  Hatch :  The  reason  is  the  case  was  tried  at 
length  in  the  State  Court,  and  between  the  same 
parties,  and  involving  the  same  issues,  and  it  is,  in 
short,  that  action  is  determinative,  and  such  being 
the  case,  if  the  court  so  rules,  it  obviates  the  neces- 
sity of  an  extended  trial  upon  the  merits;  in  other 
words,  it  saves  the  time  of  the  court  and  coimsel 
in  going  into  a  trial  which  I  think  is  unnecessary. 
May  I  proceed? 
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The  Court :     You  ma}^  proceed. 

Mr.  Hatch:  This,  your  Honor,  is  an  action  filed 
by  John  Kan  under  the  terms  of  the  Selective  Serv- 
ice Act,  wherein  the  United  States  Attorney  appears 
in  his  behalf  as  provided  by  that  Act.  It  was  very 
recently  filed.  I  represent  the  defendant  Ernest 
Tsang.  These  gentlemen  were,  or  are,  involved  in 
the  operation  of  the  Cathay  House,  which  is  a  Chi- 
nese restaurant  on  California  Street,  at  the  corner 
of  Grant  Avenue,  and  have  been  for  a  period  of 
time.  The  complaint  in  this  action  charges  that  in 
the  year  1943  Mr.  Kan,  the  petitioner,  was  in  the 
Army,  I  think  for  a  period  of  about  three  months, 
and  upon  his  return  from  the  Service  he  applied  for 
his  position,  and  asked  to  be  reinstated  at  the  [41] 
same  rate  and  upon  the  same  conditions  as  his  em- 
ployment before  the  war,  which  was  $500  a  month, 
and  that  he  was  refused  his  re-employment,  and 
that  now  several  years  have  passed  and  that  under 
the  terms  of  this  Act  he  is  entitled  to  be  heard  and 
to  an  order  (^f  this  court  ordering  him  restored. 

We  have  on  file  an  answer  in  which  we  deny  that 
he  was  ever  employed  by  the  defendant  Ernest 
Tsang,  and  that  he  did  not  ask  for  his  re-employ- 
ment after  he  returned,  but  to  the  contrary  we  of- 
fered him  his  re-employment  and  he  refused  it. 
That  is  as  far  as  the  merits  are  concerned. 

Then,  as  a  special  plea  in  defense,  we  allege  the 
plea  of  another  action  pending,  stating  that  there 
was  a  suit  maintained  in  the  Superior  Court  in  the 
City  and  County  of  San  Francisco,  at  which  time 
the   same   issues  were   litigated,   and  there   was   a 
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judgment  there  entered  that  the  man  had  not  asked 
to  1)6  re-employed,  but,  to  the  contrary,  the  defend- 
ant Tsang  had  offered  to  employ  him  upon  the  same 
terms  and  conditions  of  his  emplojmfient  before  the 
war,  and  that  he  had  refused  to  accept  them. 

We  plead  res  ad  judicata,  but  in  view  of  the  fact 
that  at  the  present  time  this  petitioner,  Mr.  Ivan,  is 
prosecuting  an  appeal  to  the  Supreme  Court  of  the 
State  of  California,  I  doubt  that  the  plea  of  res 
adjudicata  is  the  right  defense,  but  rather  a  plea  in 
abatement.  That  is  to  say,  there  is  another  action 
pending.  The  matter  comes  on  at  this  time  [42] 
on  my  application  for  a  separate  trial  of  those  af- 
firmative defenses  in  the  theory  that  if  we  are  cor- 
rect then  it  obviates  the  trial  of  the  case  upon  the 
merits.  That  proceeding  has  been  consented  to  by 
the  United  States  Attorney,  acting  as  Mr.  Kan's 
attorney. 

Therefore,  at  this  time,  I  wish  to  offer  in  evi- 
dence on  the  separate  pleas  the  various  certified 
copies  of  the  various  documents  of  record  in  the  Su- 
perior Court,  together  v/ith  certificate  that  that  ac- 
tion is  now  pending.  I  have  exhibited  these  to  Mr. 
Scholz.  He  is  fully  familiar  witli  them.  I  ask  they 
be  received. 

The  Court:     Admitted  and  marked. 

(Certified  copies  of  Superior  Court  records 
marked  Respondents'  Exhibit  A.) 

Mr.  Hatch :  I  have  also  tendered  a  stipulation  to 
Mr.  Scholz  and  I  believe  he  should  consent  to  it.  It 
is  in  substance,  1,  that  the  Superior  Court  is  a  court 
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of  general  jurisdiction  and  that  Mr.  Kan  and  Mr. 
Tsang,  at  the  time  of  the  litigation,  were  both  citi- 
zens, residents  of  the  City  and  County  of  San  Fran- 
cisco, the  court  had  jurisdiction  of  the  parties,  and 
I  think  the  subject-matter,  and,  further,  I  offer  to 
prove  at  this  time,  either  by  the  testimony  of  Mr. 
Karesh,  the  Deputy  United  States  Attorney,  or  by 
stipulation,  that  prior  to  the  litigation  being  prose- 
cuted in  the  Superior  Court,  Mr.  Kan  was  in  con- 
sultation with  the  office  of  the  United  [43]  States 
Attorney,  and  knew  at  that  time  that  he  could,  if  he 
chose,  prosecute  his  rights  under  this  Act  of  Con- 
gress in  this  forum,  but  elected  to  proceed  in  the 
State  Court.  I  think  there  is  no  dispute  as  to  the 
identity  of  issues,  the  only  question  apparently  be- 
ing raised  by  the  petitioner  at  this  time  being  indi- 
cated in  a  memorandum  which  was  served  upon  me 
this  m.orning,  in  which  they  assert  that  this  court 
was  the  one  that  had  jurisdiction  of  the  issue,  and 
that  the  State  court  did  not  have  jurisdiction.  It  is 
my  ]30sition  that  both  courts  had  jurisdiction,  and 
that  where  Mr.  Kan,  himself,  selected  the  State 
court  to  prosecute  his  rights,  that  this  court  should 
adhere  to  the  ruling  of  the  State  court  and  should 
not  attempt  to  re-try  the  case;  secondly,  that  if  the 
determination  of  the  State  court  is  no  ultimate  de- 
termination at  law,  that  is  to  say,  the  right  to  re- 
employment v,^as  one  beyond  the  jurisdiction  of  that 
court  and  should  be  heard  by  this  court,  which  I  dis- 
pute, then  that  is  substantially  a  determination  of 
the  facts  between  the  parties,  that  this  court  should 
not  re-examine  the  facts,  but  might  decide  the  law 
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applicable  to  those  facts  which  have  already  been  de- 
termined. In  other  words,  res  adjudicata  has  two 
branches;  one,  a  judgment  is  a  bar  to  further  action; 
and,  secondly,  a  determination  of  a  court  of  compe- 
tent jurisdiction  having  the  parties  before  it  mak- 
ing a  determination  of  the  facts,  even  if  not  a  de- 
termination of  the  law,  that  that  determination  of 
the  facts  is  conclusive.  In  that  [44]  respect  I  have 
filed  a  memorandum  in  this  court,  and  I  think  there 
is  no  dispute  as  to  the  legal  position. 

Then  if  I  might  turn  to  the  way  this  matter  comes 
before  the  court  at  this  time.  Several  years  ago 
when  Mr.  Kan  was  released  from  the  Army,  it  was 
while  the  war  was  still  in  progress,  he  went  out  on 
a  medical  discharge  or  some  such  matter  before  the 
war  was  over.  When  he  returned  he  did  have  some 
discussions  with  the  defendant.  At  that  time  they 
were  unable  to  get  together  on  a  satisfactory  ar- 
rangement between  the  two,  and  Mr.  Kan  then  came 
to  the  United  States  Attorney's  Office  and  made  a 
report  of  his  position,  and  there  were  two  or  three 
meetings  with  Mr.  Karesh  and  myself,  looking  to 
a  settlement  of  the  rights.  We  were  unable  to  reach 
a  fair  conclusion  as  to  what  should  be  done,  what 
was  right  between  the  two.  So  the  defendant,  Mr. 
Tsang,  at  my  instance,  filed  an  action  in  the  Supe- 
rior Court  in  declaratory  relief,  alleging  that  Mr. 
Kan  was  going  around  making  various  claims,  but 
the  claims  varied  to  such  an  extent  that  he,  Mr. 
Tsang,  was  unable  to  determine  what  they  were,  or 
what  the  rights  of  Mr.  Kan  were,  if  any.  We  had 
in  mind  then,  of  course,  that  if  we  did  not  start  the 
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ball  rolling  to  get  to  an  issue  on  it  the  thing  would 
go  along  interminably,  and  if  in  the  long  run  Mr. 
Kan  were  found  to  be  entitled  to  re-employment,  he 
would  be  entitled  to  back  pay.  We  wanted  to  find 
that  out  as  soon  as  possible.  Mr.  Kan  was  not  taking 
any  initiative  to  bring  this  [45]  matter  into  court. 

As  a  matter  of  fact,  we  brought  a  proceeding  in 
the  State  court  to  perpetuate  his  testimony  later, 
and  he  refused  to  give  his  testimony,  so  then  we 
brought  this  action  in  declaratory  relief.  That  was 
served  on  Mr.  Kan  several  years  ago.  But  know- 
ing his  rights  as  advised  by  Mr.  Karesh  to  proceed 
in  the  Federal  court,  Mr.  Kan  elected  to  proceed  in 
the  State  Court. 

Now,  over  there  in  the  State  court,  one  of  counsel 
was  Judge  Alden  Ames.  Mr.  Kan  filed  an  answer  in 
that  declaratory  relief,  and  a  cross-complaint,  in 
which  he  specifically  alleged  that  he  was  entitled  to 
re-appointment  under  the  terms  of  the  Selective 
Training  and  Service  Act  of  1940,  and  he  had  been 
denied  re-employment,  so  he  was  asking  the  court  to 
order  his  return  to  w^ork,  and  for  back  salary,  and 
numierous  other  things.  In  due  course  that  case 
went  to  trial.  The  parties  were  under  no  coercion 
and  Mr.  Kan,  if  he  had  chosen,  selected  this  court, 
but  it  went  to  trial  before  Judge  Frank  J.  Deasy, 
and  after  an  extended  trial  and  consideration  by  the 
court,  the  court  decided  in  favor  of  Mr.  Tsang,  as 
will  be  reflected  from  the  certified  copy  which  I  have 
offered  in  evidence.  Judge  Deasy  found  at  no  time 
had  Mr.  Kan  actually  offered  to  or  asked  for  re-em- 
ployment upon  the  same  terms  and  conditions  as  ex- 
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isted  before  lie  went  into  the  service,  but  to  the  con- 
trary, instead  of  $500  a  month  he  wanted  [46]  $750 
a  month,  and  instead  of  his  previous  employment, 
which  v/as  at  the  will  of  the  employer,  he  wanted  a 
three-year  contract  in  writing,  guaranteeing  they 
would  not  discharge  him,  even  if  he  did  not  perform 
any  duties,  and  that  those  were  unreasonable,  and 
iliey  were  not  the  terms  that  he  was  entitled  to  ask 
for.  Of  course,  he  had  a  light  to  ask  for  anything 
he  wanted,  including  the  moon,  I  guess,  but  the  court 
specifically  found  that  at  no  time  did  he  ever  ask 
for  or  agree,  or  was  not  willing  and  had  refused  to 
return  at  $500  a  month.  So  the  court  found  as  a 
result  he  had  sustained  no  damages,  he  was  not  en- 
titled to  re-employment  and,  furthermore,  that  be- 
cause of  certain  acts  which  Mr.  Kan  did  following 
his  return  from  the  service,  that  he  was  not  a  fit  and 
proper  employee,  that  he  could  not  be  re-employed 
without  exposing  the  defendant  to  irreparable  dam- 
age. I  might  say  what  that  was.  After  he  was  turned 
down  in  his  desire  for  a  job  at  $750  he  brought  a 
loaded  gmi  into  the  place  and,  using  opprobrious 
language,  threatened  to  kill  my  client.  Under  all 
those  circumstances  the  decree  was  formally  entered 
by  Judge  Deasy  and  an  appeal  was  prosecuted  by 
Mr.  Kan  to  the  Supreme  Court,  where  it  is  now 
pending.  They  have  obtained  a  stipulation,  extend- 
ing their  time  to  file  a  brief.  That  was  the  status 
of  this  case  up  to  a  couple  of  weeks  ago. 

Then  Mr.  Kan  returned  to  the  United  States 
Attorney  and  [47]  as  a  result  this  action,  almost 
word  for  word,  comparable  to  Mr.  Kan's  answer  and 
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cross-complaint  in  the  Superior  Court  action,  again 
referring  to  the  same  Congressional  statute,  and 
again  asking  for  the  same  relief,  was  interposed  in 
this  court.  It  was  for  that  reason  that  at  this  time 
we  feel  that  there  is  another  action  pending,  the 
matter  has  already  been  determined,  and  that  this 
court,  first,  should  exercise  its  discretion  by  not  re- 
trying this  case  and,  secondly,  that  whether  it  is 
discretionary  or  not,  the  proceedings  that  have  been 
prosecuted  in  the  State  court  are  such  that  this 
plaintiff  is  barred  from  any  relief. 

I  anticipate  the  statement  of  Mr.  Scholz  as  it 
appears  in  his  memorandum  filed  this  morning.  He 
refers  to  ihis  statute,  wherein  it  is  stated  that  upon 
circumstances  of  this  character,  I  read  from  the 
code,  United  States  Code  Annotated,  "The  District 
Court  of  the  United  States  for  the  District  in  which 
such  private  employer  maintains  a  place  of  business 
shall  have  power,  upon  a  filing  of  a  motion  or  a  pe- 
tition, or  other  appropriate  pleading  by  the  person 
entitled  to  the  benefits  of  such  provisions,  to  spe- 
cifically require  such  employee  to  comply  with  such 
proAdsions,  and  as  an  incident  thereto  to  compensate 
such  person  for  any  loss  of  wages  or  benefit  suf- 
fered by  reason  of  such  employer's  unlawful 
action." 

Now,  the  query  is,  What  is  the  meaning  of  that 
statute  [48]  where  it  saj^s,  ''This  court  shall  have 
the  power?"  I  believe,  if  it  please  the  Court,  that 
that  is  not  right.  The  fact  that  unless  there  is  special 
statutory  enactment  the  Federal  court,  as  a  court  of 
limited  jurisdiction,  would  have  no  authority  merely 
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providing",  as  the  rest  of  the  statute  says,  that  if  a 
man  returns  from  a  service  with  an  honorable  dis- 
charge he  is  entitled  to  re-employment  upon  terms 
and  conditions  therein  specified  would  not  give  the 
Federal  court  the  right  to  entertain  jurisdiction 
unless  there  were  diversity  of  citizenship  or  some 
prerequisite  to  jurisdiction,  so  the  Congress  has 
a,dded  in  that  very  statute  that  this  court,  the  dis- 
trict court,  should  have  the  power,  that  is  to  say,  the 
jurisdiction  to  entertain  such  matter.  It  does  not 
either  directly  or  indirectly  negative  the  fact  that 
the  Superior  Court  has  the  power,  the  Superior 
Court  as  ultimately  differentiated  between  the  Fed- 
eral court — it  is  a  court  of  general  jurisdiction.  The 
Superior  Court,  to  reiterate,  your  Honor,  has  juris- 
diction to  determine  controversies  upon  all  subjects 
which  are  not  excluded  by  statute  or  by  law,  so  there 
is  no  doubt  but  unless  you  find  some  place  a  nega- 
tiving of  'isjat  authority,  some  place  where  the  Fed- 
eral authority  says  we  assume  exclusive  jurisdic- 
tion on  this  statute — there  is  no  doubt  but  that  the 
State  court  is  one  of  competent  jurisdiction.  They 
would  have  to  say  in  this  statute,  either  inferen- 
tially  or  positively,  that  this  jurisdiction  lies  exclu- 
sively with  [49]  the  Federal  court,  or  that  the  Fed- 
eral court  has  excluded  the  State  court  from  the 
jurisdiction  of  this  matter. 

In  summary,  my  thought  is  this,  that  the  Superior 
Court  did  have  jurisdiction  to  make  the  very  decla- 
ration which  it  did,  and  that  was  brought  about  not 
by  my  client  but  by  Mr.  Kan,  when  he  came  in  and 
pleaded  in  response  to  our  action  for  declaratory 
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relief  what  his  rights  were;  in  other  words,  he  was 
the  one  who  invoked  the  jurisdiction  of  the  State 
court.  Regardless  of  the  State  court's  right,  how- 
ever, to  determine  the  ultimate  law  under  this  stat- 
ute, I  contend  that  the  State  court  has  found  facts. 
Those  facts  admittedly  vv^ould  bar  a  successful  prose- 
cution of  this  action.  In  other  words,  if  the  Court 
accepted  the  findings  which  have  already  been  made, 
and  I  am  now  differentiating  between  the  findings  of 
fact  and  the  conclusions  of  law,  if  this  court  is  in- 
clined to  accept  the  findings  of  fact  made  by  Judge 
Deasy  then,  of  course,  it  would  be  similar  to  having 
a  demurrer  sustained  under  the  old  practice,  in  that 
the  court  did  find  as  a  matter  of  fact,  that  the  peti- 
tioner in  this  case,  John  Kan,  never  at  any  time  was 
willing  to  or  indicated  or  requested  re-employment 
on  the  basis  that  he  was  employed  before  the  war, 
but  only  after  he  returned  to  employment  in  the 
event  that  he  was  given  something  in  addition,  that 
is  to  say,  a  50  per  cent  wage  increase  and  a  contract 
for  the  ensuing  three  years.  Under  those  circum- 
stances I  think  this  court  should  decline  [50]  juris- 
diction at  this  time. 

Mr.  Scholz :  Mr.  Hatch,  I  think,  has  gone  rather 
extensively  into  what  he  feels  has  been  proven.  We 
don't  know  what  has  been  proven  in  the  State  court, 
because  we  were  not  there.  However,  I  think  it  must 
be  admitted  for  the  purpose  of  this  motion  that  all 
of  the  allegations  of  the  complaint  are  true,  and  I 
think  the  court  has  to  accept  that.  I  questioned  Mr. 
Hatch  the  last  time  it  was  continued  if  there  would 
be  any  question  of  any  testimony.    Mr.  Hatch  told 
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nie  there  would  not  be.  Cousequently,  we  are  uot 
prei^ared  to  i)Ut  on  any  testimony,  and  we  don't 
think  there  should  be  any  taken  in  this  case.  There- 
fore, all  the  statements  as  to  evidence,  I  believe, 
sliould  be  disregarded. 

As  to  the  evidence,  I  may  say  this,  that  the  case 
is  reasonably  satisfactory.  It  can  be  proven  and 
we  don't  know  imtil  there  is  a  trial — that  is  why  we 
filed  the  ~7)etition  here  to  restore  the  veteran  to  his 
position  he  had  before  he  entered  the  armed  service 
of  the  United  States.  Some  of  the  defendants  who 
were  limited  |)artners  admitted  the  allegations  of  the 
complaint.  I  have  a  signed  statement  of  that.  Mr. 
Hatch  stated  that  Mr.  Kan  came  to  the  United 
Spates  Attorney  and  was  thoroughly  advised  before 
he  filed  this  suit  in  the  State  Court.  I  don't  think 
that  is  strictly  true  because  one  of  the  assistant 
United  States  attorneys  did  handle  this  before  I 
came  here,  he  referred  the  matter  back,  as  is  custom- 
aiy  for  our  office.  [51]  to  the  Attorney  General  for 
advice,  whether  or  not  they  should  file  the  i:)etition. 
At  the  time  the  State  action  was  filed  by  Mr.  Hatch, 
the  declaratory  relief  action,  we  had  not  been  ad- 
vised whether  the  Attorney  General  would  want  us 
to  file  this  petition  or  not.  When  a  letter  from  the 
Attorney  General  came  back  advising  us  to  file  a  pe- 
tition the  letter  was  referred  to  me  and  I  filed  the 
petition  about  two  or  three  weeks  ago.  The  matter 
in  the  State  court,  of  coui'se,  was  tried  some  time 
ago.  So,  consequently.  Mr.  Kan  could  not  have  been 
advised  that  he  could  file  the  suit  in  the  United 
States   Cornet,   because   it   would   have   to    be   done 
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through  the  United  States  Attorney,  and  at  that 
time  we  were  not  in  a  position  to  advise  him  it 
could  be  done.  Incidentally,  we  had  a  full,  exten- 
sive report  covering  the  full  matter,  compiled  by  the 
FBI  before  we  decided  to  go  into  it.  Whatever  Mr. 
Tsang  told  Mr.  Kan — regarding  the  matter  of  res 
adjudicata,  or  the  equivalent,  as  far  as  this  is  con- 
cerned, that  there  is  another  action  pending,  I  think 
Mr.  Hatch  w^ill  agree  wdth  me  the  res  adjudicata 
definitely  is  out  because  there  is  an  appeal  in  the 
State  Court  which  he  shows  on  his  own  evidence. 

The  Court:  Why  should  this  court  interfere 
since  this  matter  is  pending  in  the  State  Court? 

Mr.  Scholz :  In  this  respect,  your  Honor.  In  the 
first  place,  it  is  our  position  that  the  action  in  the 
State  Court  is  not  the  same  action  as  here.  In  the 
second  place,  the  Federal  [52]  court  has  sole,  ex- 
clusive jurisdiction,  and  if  the  Federal  court  only 
has  jurisdiction,  consequently  the  State  court  has 
not  jurisdiction.  It  would  not  mean  anything.  I 
may  say  this  is,  I  believe,  the  first  case  of  this  kind 
before  your  Honor,  and,  as  I  said  in  my  Points  and 
Authorities,  the  act  must  be  very  liberally  construed 
to  the  purpose  for  which  it  was  intended.  After  the 
last  war  there  was  a  lot  of  discontent  because  men 
who  had  gone  in  the  Army  came  back  and  found 
while  they  w^ere  working  for  $30  a  month,  men  who 
had  stayed  at  home  had  profited  more  or  less  by  it, 
and  there  was  much  discontent.  Congress  realized 
that,  and  in  order  to  ameliorate  that  condition 
passed  this  statute,  which  provided  that  wdien  a  man 
joined  the  armed  forces  he  could  come  back  and 
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would  be  restored  to  his  position,  the  same  position 
he  occupied  before  he  left  with  the  armed  services, 
under  certain  conditions  which  are  very  easy  to 
comply  with.   That  was  one  of  the  purposes. 

The  second  purpose  was  for  morale.  I  think  I 
can  speak  particularly  on  that  because  the  last  five 
years  I  was  in  the  Army  as  a  colonel  in  the  infantry, 
and  the  question  of  morale  was  the  highest  question ; 
if  a  man  left  his  wife  and  family,  his  job  or  posi- 
tion, and  returned  after  five  or  six  years  and  fomid 
everything  taken  from  him  he  would  be  particularly 
concerned,  and  it  was  for  the  morale  of  those  who 
were  inducted  into  the  Army  that  this  Act  was 
passed. 

The  Court:  The  language  in  the  Act  says  that 
this  court  [53]  has  exclusive  jurisdiction? 

Mr.  Scholz:  No,  it  does  not  say  exactly  that.  I 
will  read  the  Act.    (Reads.) 

In  other  words,  it  says  that  the  district  court  of 
the  United  States  shall  have  the  power,  it  does  not 
state  that  any  court  shall  have  the  power  but  the 
district  court  of  the  United  States. 

The  Court:  Well,  let's  carry  that  out  a  little 
further. 

Mr.  Scholz:     Yes. 

The  Court :  Here  is  a  man  who  selected  the  State 
court  in  which  to  defend  his  legal  rights.  It  is  now 
pending  there.  Why  should  this  court  mterfere 
with  it? 

Mr.  Scholz:  The  only  reason  we  can  suggest  is 
this:  First,  I  may  say  this,  that  we  don't  think  that 
that  is  the  same  action  in  the  State  court  as  here. 
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Nowhere  in  the  complaint  or  the  cross-complaint,  or 
the  findings,  or  anything,  or  in  the  entire  testimony, 
and  Mr.  Kan  is  here  now  if  your  Honor  objects  to 
my  testimony,  he  will  say  there  is  nothing  in  that 
entire  action  that  asks  not  to  be  restored  to  his 
position. 

The  Court:  Well,  dealing  with  the  same  subject 
matter. 

Mr.  Scholz:     I  don't  think  so. 
The   Court:     Unless  Mr.   Hatch  has  misled  the 
court,  and  I  don't  think  he  would  do  that. 

Mr.  Scholz:     I  have  known  Mr.  Hatch  for  many 
years,  and  I  don't  think — I  know  he  wouldn't.  [54] 
The   Court:     He   said   it  was  the   same   subject 
matter. 

Mr.  Scholz :     I  know. 

The  Court :  The  record  discloses  that  that  is  the 
statement  he  made  to  the  court. 

Mr.  Scholz:  That  is  his  position.  I  wouldn't 
mislead  this  court,  either,  because  it  means  nothing 
to  me,  perhaps,  I  wouldn't  do  it  otherwise,  but  it  is 
my  opinion  that  it  is  not  the  same  action. 

The  Court:  What  is  your  understanding  of  it? 
Mr.  Scholz:  The  action  filed  in  the  State  court, 
first  for  a  declaratory  relief  action,  in  which  he  says 
Mr.  Kan  claims  something  which  we  don't  know 
what  he  claims,  we  want  him  to  show  what  it  is  be- 
fore the  court.  Then  to  that  a  cross-complaint  was 
filed.  In  that  cross-complaint  they  asked  for  spe- 
cific and  general  damages;  specific  damages  for  loss 
of  wages  imder  agreement,  and  general  dama^^es 
for  alleged  fraud  by  which  Tsang  took  over  control 
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of  the  corporation.  There  is  nothing  asked  that  he 
be  restored  to  the  position  he  occupied  before  he 
entered  into  the  army. 

The  Court:     Yery  well. 

Mr.  Scholz:  Would  your  Plonor  like  to  hear 
from  Mr.  Ames  ? 

The  Court:     Yes. 

Mr.  Ames:  Your  Honor,  I  really  am  not  an  at- 
torney of  record  here;  therefore,  I  am  not  actually 
privileged  to  address  the  court,  but  I  have  been  in 
intimate  familiarity  [55]  with  this  case  from  the 
very  beginning.  I  perhaps  could  add  a  little  bit  of 
explanation  to  what  Colonel  Scholz  has  said.  There 
is  no  question,  your  Honor,  and  I  do  not  think  that 
anyone  here  is  trying  to  evade  the  question  that  this 
litigation,  both  in  the  State  court  and  here,  today, 
arose  out  of  the  same  set  of  facts  and  due  to  that 
there  is  no  doubt  but  that  in  the  cross-complaint 
which  I  filed  on  behalf  of  Kan,  who  is  the  petitioner 
here,  I  did  not  make  reference  to  the  statute  w^hich 
Colonel  Scholz  has  quoted,  and  to  that  extent  the 
subject-matter  is  the  same. 

We  come  down  to  a  question  of  definition  of  what 
is  the  subject-matter,  and  whether  or  not  it  is  simi- 
lar. I  have  this  thought  to  suggest  to  your  Honor: 
This  United  States  statute,  as  it  is  phrased,  gives 
the  United  States  District  Court  power  to  command 
an  employer  to  take  back  his  employee.  Now,  I 
know  of  no  such  provision  in  the  State  law,  and  I 
know  of  no  way  that  we  could  at  any  time  bring 
such  a  proceeding  in  the  State  court.    To  a  certain 
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extent,  it  is  a  quasi-criminal  proceeding.  As  far 
as  this  United  States  Court  is  concerned,  all  that 
happened  in  the  State  court  with  respect  to  the 
same  subiect-matter,  there  is  no  question  about 
that,  is  that  they  had  this  dispute  between  them. 
Mr.  Hatch,  representing  a  man  named  Tsang,  who 
had  taken  over  the  entire  business,  precipitated  the 
matter  by  filing  a  suit  for  declaratory  relief,  say- 
ing that  there  was  a  controversy.  The  complaint  is 
the  [56]  most  general  thing  you  ever  read.  I  did  not 
even  bother  to  demur  to  it  on  that  ground,  because  I 
was  more  anxious  to  get  the  matter  into  court,  then 
on  behalf  of  Kan,  who  was  prior  to  going  into  the 
Army,  together  with  this  fellow  Tsang,  a  co-em- 
ployee of  a  corporation  which  was  taken  while  Mr. 
Kan  was  in  the  Army  into  a  partnership.  I  did  file 
on  his  behalf  a  cross-complaint  seeking  damages. 
That  is  all  that  could  ])e  done  in  the  State  court, 
was  to  seek  damages  for  refusal  to  take  the  man 
back  into  the  business.  That  was  all  that  was  before 
the  State  court.  That  issue,  the  issue  of  damages 
plus  also  an  issue  of  fraud.  We  raised  the  question 
that  when  Kan  was  away  in  the  Army  this  fellow 
Tsang  grabbed  the  business  with  the  purpose  and 
intent  of  defrauding  Kan.  That  is  why  he  had  to 
apply  to  Tsang  when  he  came  back.  That  issue  is 
also  before  the  State  court.  Judge  Deasy,  as  Mr. 
Hatch  said,  did  hold  against  us  on  all  of  those  dif- 
ferent issues;  no  doubt  a]30ut  that.  There  is  noth- 
ing in  the  prayer  of  the  cross-complaint  to  ask  that 
we  be  taken  back  into  the  employ  of  this  business. 
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because  from  my  point  of  view  I  did  not  believe  that 
that  was  the  kind  of  thing  that  the  State  court  had 
the  power  to  do.  This  proceeding  is  definitely  just 
that. 

Colonel  Scholz's  petition  is  very  brief.  He  says 
the  man  was  in  the  Army.  He  came  back  and  de- 
manded his  employment,  and  his  employment  was 
refused.  Therefore,  the  District  Court  should  com- 
mand his  restoration  to  the  position.  In  that  sense 
there  is  no  similarity  between  the  proceedmgs.  In 
the  other  sense,  of  it  being  based  on  the  same  set  of 
facts,  of  course,  that  is  true. 

(Memoranda  of  Points  and  Authorities  were 
then  argued  by  respective  counsel.) 

The  Court :  I  think,  on  account  of  the  history  of 
this  whole  matter,  so  there  cannot  be  any  question 
about  it,  you  should  dispose  of  the  matter  in  the 
State  court  to  final  judgment  and  then  make  the 
application  here,  and  set  it  down  for  trial  on  the 
merits  on  the  jurisdiction,  as  counsel  has  indicated. 

Mr.  Ames:  Purely  as  a  matter  of  abatement, 
your  Honor. 

The  Court :  I  will  abate  the  matter  until  any  rea- 
sonable time.    What  time? 

Mr.  Scholz:  I  think  that  would  be  a  good  idea, 
too,  if  agreeable  to  all  concerned,  because  by  that 
time  we  should  have  some  decision  on  the  part  of 
the  Supreme  Court. 

The  Court:  I  think  since  they  have  taken  the 
matter  up  in  the  State  court  that  should  be  disposed 
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of.  It  would  be  lielpful  to  this  court  because  on  the 
merits  of  this  case  if  that  decision  is  sustained,  why, 
it  would  be  bound  to  play  a  very  definite  part  in 
the  proceedings  in  this  case. 

Mr.  Hatch :  I  think  any  court  would  be  reluctant 
to  find  diametrically  opposed  to  another  court. 

The  Court:     What  time?  [58] 

Mr.  Hatch:  I  would  say  December  31st.  It  is 
fairly  safe  a  decision  won't  come  out  of  the  Supreme 
Court 

The  Court:  Well,  I  won't  encourage — I  will  cut 
the  time  shorter  than  that  if  it  will  bring  both  sides 
to  a  quicker  determination. 

Mr.  Hatch:  The  Supreme  Court  has  a  practice 
over  there  of  not  deciding  any  case  until  their  pay 
is  about  to  become  delinquent,  which  is  three  months 
after  the  month  in  which  it  is  submitted ;  so  if  it  has 
not  reached  the  argmnent  stage  it  will  still  be  a  good 
three  months  before  they  decide  it. 

The  Court:  Better  put  it  over  to  the  latter  part 
of  September. 

Mr.  Ames:     The  last  day  of  September*? 

The  Court:     Yes. 

The  Clerk:     September  30th. 

Mr.  Hatch :     Could  I  suggest  a  Monday  •? 

The  Clerk :     That  is  a  Monday. 

The  Court:     September  30th. 

Mr.  Hatch:  May  I  have  an  order  returning  to 
me  the  exhibits  which  I  offered? 

The  Court:     Yes. 

Mr.  Hatch :     Thank  you.  [59] 
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Tuesday,  September  30,  1946 
Appearances : 

For  Petitioner:  William  E.  Licking,  Esq.,  As- 
sistant United  States  Attorney. 

For  Resjjondent  Ernest  Tsang :  Robert  E.  Hatch, 
Esq.  [62] 

The  Clerk:     Kan  v.  Tsang. 

Mr.  Licking:  If  your  Honor  please,  Mr.  Hatch, 
the  attorney  for  the  defendants,  wrote  me  a  letter 
and  said  he  was  attending  the  Bar  Association 
meeting  and  requested  that  the  matter  go  over  one 
week. 

The  Court:     One  week.  [63] 

Tuesday,  October  7,  1946 

Appearances : 

For  Petitioner:   Rudolph  J.  Scholz,  Esq.,  Assist- 
ant United  States  Attorney ;  Alden  Ames,  Esq. 
For  Respondent  Ernest  Tsang :   Robert  E.  Hatch, 

Esq.  [64] 

The  Clerk:     Kan  v.  Tsang. 

The  Court:  What  is  before  the  Court  this 
morning  ? 

Mr.  Scholz:     The  entire  case. 

Mr.  Hatch:  The  matter  of  the  pre-trial  of  the 
separate  defenses  was  before  the  Court  this  morn- 
ing. I  would  like  to  proceed  with  the  trial  of  this 
matter  within  the  reasonable  future,  a  week  or  a 
month. 
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The  Court:     When  will  you  be  ready  for  trial? 

Mr.  Scholz  :     Any  time — tomorrow  ? 

The  Court :     Tomorrow  morning,  then. 

Mr.  Hatch:     Yes,  your  Honor. 

Mr.  Ames :     What  time '? 

The  Court:     Ten  o'clock  tomorrow  morning.  [65] 

Wednesday,  October  8,  1946 

The  Court :     Are  all  the  parties  of  interest  repre- 
sented ? 

Mr.  Hatch:  Yes,  your  Honor.  I  represent  Mr. 
Tsang. 

The  Court:     Who  is  before  the  Court? 

Mr.  Scholz :  If  your  Honor  please,  all  the  parties 
have  been  served.  I  may  explain  it  this  way  that 
Kan  is,  of  course,  a  veteran  seeking  to  be  restored 
to  his  position.  There  was  a  copartnership  exist- 
ing at  the  time,  a  limited  partnership,  consisting  of 
Tsang  as  a  general  partner  and  about  seven  others 
as  limited  partners.  They  have  all  been  served,  but, 
as  Mr.  Hatch  says,  he  only  appears  for  the  general 
partner  in  this  case.  The  other  partners  have  not 
appeared  or  have  admitted  all  the  allegations. 

The  Court :     That  is  all  I  am  concerned  with. 

Mr.  Hatch:  As  I  understand,  we  are  proceeding 
on  the  affirmative  defense  as  asserted  by  Mr.  Tsang. 

This  case,  your  Honor,  was  filed  by  Mr.  Kan 
through  the  United  States  Attorney  seeking  to  be 
restored  to  a  position  that  he  had  held  with  a  certain 
corporation.  Prior  to  the  filing  of  this  suit  and 
while  Mr.  Kan  was  in  the  service,  the  business  was 
transferred  over  to  a  partnership  for  purposes  of 
minimizing   taxes.      It   was    transferred   with    the 
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consent  of  Mr.  Kan.  The  j^artnership  was  organ- 
ized for  a  tliree-year  period.  Mr.  Tsang,  who  owns 
the  preponderance  of  the  stock  in  the  corporation 
and  who  has  a  majority  partnership  interest  and 
who  was  the  only  general  partner  in  this  partner- 
ship, interposed  an  answer  [67]  setting  up  various 
affirmative  defenses,  most  particularly  that  there 
was  another  action  pending,  to  wit,  in  the  State 
Court,  which  would  serve  as  a  reason  why  this  case 
should  be  deferred  until  that  judgment  became  final. 

By  consent  of  counsel,  we  came  before  the  Court 
some  six  months  ago  upon  an  arrangement  to  first 
try  the  affirmative  defenses,  those  two  affirmative 
defenses.  It  was  presented  here  on  an  afternoon. 
When  we  got  to  the  end,  I  would  say  a  convenient 
point  in  the  afternoon,  the  Court  indicated  it  would 
be  in  order  to  continue  the  case  mitil  the  30th  of 
September  to  see  what  action,  if  any,  might  be 
reached  by  the  Supreme  Court  in  the  State  Court 
proceeding. 

The  matter  came  up  on  the  30th  and  it  was  con- 
tinued until  yesterday,  and  on  yesterday  it  was 
continued  until  today.  So  that,  so  far  as  we  are 
concerned,  we  are  here  prepared  to  establish  the 
affirmative  defenses. 

If  the  Court  rules  against  us  in  respect  to  that, 
then  it  would  be  a  matter  of  setting  the  case  for 
trial  upon  the  facts  or  showing. 

The  advisability  of  pre-trialing  the  affirmative 
defenses  is  that  if  the  Court  concurs  with  me,  then 
it  would  be  unnecessary  to  go  into  the  great  detail 
of  the  plaintiff's  case  and  to  try  the  case  on  the 
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merits.  And  when  I  say,  "try  the  case  on  the 
merits,"  it  is  a  retrial  of  the  case  as  it  was  tried 
before  Judge  Deasy  in  the  Superior  Court.  So  that 
if  I  may  [68]  say  so,  I  believe  it  was  unnecessary 
for  the  other  defendants  to  be  represented  at  this 
time  as  we  are  interested  in  the  affirmative  defenses 
set  up  by  Mr.  Tsang. 

It  so  happens  I  do  represent  several  of  the  other 
partners  and  am  prepared  in  due  course  to  file 
formal  appearance  for  them.  They  were  not  served. 
I  had  some  discussion  with  the  marshal  about  that. 
It  is  a  little  difficult  to  find  some  of  these  people 
around  here. 

Judge  Ames,  who  represents  Mr.  Kan,  also  repre- 
sents three  other  partners,  and  I  presume  that  he 
will  file  an  application  if  he  has  not  yet  done  so. 
Have  you  filed  an  application  ? 
Mr.  Ames:     No,  I  haven't. 

Mr.  Hatch:  Are  your  clients  not  joined  as 
defendants  % 

Mr.  Ames:  I  believe  it  is  a  proper  statement  in 
that  regard,  your  Honor,  that  the  two  other  names, 
men  who  were  partners,  Mr.  Leong  and  Mr.  Chin. 
They  were  served  and  do  not  desire  to  contest  this 
matter. 

Mr.  Hatch:  I  don't  know  that  any  default  has 
been  taken  for  any  formal  appearance  on  their  part. 
It  is  really  an  issue  between  Mr.  Kan  and  Mr. 
Tsang. 

The  Court :  I  was  hopeful  that  the  matter  would 
be  disposed  of  in  the  State  Court. 
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Mr.  Scholz:  If  your  Honor  please,  this  matter 
came  up  some  time  ago,  as  Mr.  Hatch  said,  in  May, 
I  believe,  and  this  [69]  matter  was  argued  on  the 
special  defenses  and  at  that  time  my  notes  showed 
that  your  Honor  indicated  you  had  jurisdiction  of 
the  special  defenses,  but  particularly,  another  action 
pending  in  the  State  Court  had  nothing  to  do  with 
this  action. 

The  Court:  I  could  be  mistaken  about  it.  I 
could  change  my  mind  as  I  have  in  important  cases 
that  they  transfer  over  here.  I  think  the  Judges 
ought  to  get  together  on  this.  I  am  not  altogether 
sure  I  have  jurisdiction,  so  if  there  is  any  question 
about  it,  I  will  change  my  mind  if  you  give  me  any 
reason. 

Mr.  Scholz :  I  think  it  would  be  advisable  to  dis- 
pose of  that  question  first. 

Mr.  Hatch:  I  don't  think  there  is  any  question 
but  that  the  Court  has  jurisdiction. 

The  question  is,  should  this  Court  first  abate  this 
action  pending  the  outcome  of  the  State  Court  case, 
and  wlien  I  say  abate,  that  is  the  State  Court  prac- 
tice. Perhaps  I  should  not  use  the  vernacular.  It 
is  not  an  abatement  in  the  sense  of  a  criminal  case. 

The  Court:  Since  there  is  a  State  Court  action, 
couldn't  the  State  Court  dispose  of  this  matter? 

Mr.  Hatch:     Yes. 

The  Court:     Well,  why  hasn't  that  been  done? 

Mr.  Hatch:  They  have  quite  a  few  other  cases 
in  the  State  Court  and  we  poor  lawyers  have  no 
way  of  forcing  the  [70]  judges  to  act  any  faster 
than  they  want  to.     As  a  result,  this  case  has  not 


John  Joseph  Kan  59 

yet  reached  the  calendar  of  the  Supreme  Coun  or 
District  Court  of  Appeal.     It  is  waiting  its  turn. 

The  Court:  Do  you  think  that  will  be  helpful 
to  us  in  any  way? 

Mr.  Hatch:  It  is  my  position  it  would  be  res 
judicata  and  would  dispose  of  this  matter  aS'  a 
matter  of  law. 

The  Court:  Is  it  coming  up  in  the  Supreme 
Court  today? 

Mr.  Hatch:     It  has  not  reached  the  calendar  yet. 

The  Court:  Didn't  you  say  there  was  something- 
pending  in  the  Supreme  Court? 

Mr.  Hatch:  This  case,  raising  the  same  issue^ 
was  tried  before  Judge  Deasy  and  I  represented 
Mr.  Tsang.  Judge  Deasy  ruled  that  there  v/as  no 
obligation  inuring  to  the  benefit  of  Mr.  Kan  of  any 
kind  or  character.  There  was  no  debt  for  impaid 
salary.  There  was  no  debt  for  damages,  for  alleged 
breach  of  contract,  and  that  Mr.  Kan  had  no  right 
to  be  restored  to  his  former  position,  that  it  had  been 
offered  to  him  and  that  he  had  refused  to  accept  it. 
From  that  Mr.  Kan  took  an  appeal  to  the  Supreme 
Court  of  the  State  of  California  and  that  was  in 
turn  transferred  to  the  District  Court  of  Appeal 
and  is  waiting  its  turn  to  be  reached.  It  will  be 
some  several  months  yet,  I  presume. 

The  Court:  The  reason  I  put  you  on  today  is 
because  it  is  the  only  date  I  have  for  some  time.  [71] 

Mr.  Hatch :  It  would  be  of  definite  assistance  if 
your  Honor  would  rule  on  the  sixth  and  seventh 
defenses  at  this  time,  because,  as  I  have  contended, 
if  you  rule  with  me,  it  will  be  disposing  of  this  case 
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and  we  will  not  have  to  come  back  at  a  subsequent 
time. 

The  Court:  We  do  not  know  what  the  Supreme 
Court  may  do.  If  it  affirms  Judge  Deasy's  opinion, 
we  are  engaged  in  an  idle  act  here. 

Mr.  Hatch :  I  think  so,  but  if  we  take  advantage 
of  the  fact  that  the  company  has  gone  out  of  busi- 
ness, then  we  won't  have  to  wait  until  the  Supreme 
Coiut  gets  through  with  the  case;  and  the  desira- 
bility of  that  is  that  the  partnership  is  in  dissolu- 
tion under  the  jurisdiction  of  Judge  Foley.  At  the 
present  time  they  are  reserving  a  large  sum  of 
money  in  the  receiver's  hands  awaiting  the  disposi- 
tion of  Mr.  Kan's  claim.  If  your  Honor  rules  on 
that  subject  at  this  time,  that  can  be  reported  to 
Judge  Foley  and  we  will  eliminate  one  of  the  con- 
troversial issues  now  existing  in  the  partnership. 

The  Court :  But  if  those  matters  are  all  pending 
in  the  State  Courts,  I  don't  think  I  would  be  jus- 
tified in  going  ahead  with  the  case  under  the  cir- 
cumstances. I  will  not  transfer  the  matter  while 
it  is  pending  in  the  State  Courts. 

Mr.  Hatch:  There  must  be  something  wrong 
with  our  system  of  jurisprudence  when  a  man  can 
have  his  day  in  court  and  because  the  ruling  is  ad- 
verse to  him,  he  can  walk  two  blocks  to  [72]  the 
east  and  start  all  over  again.    That  is  not  right. 

The  ^Jourt :  I  repeat,  it  goes  to  the  very  merits 
of  this  case.  It  was  a  question  for  decision  by  the 
Supreme  Court,  you  say,  is  that  right? 

Mr.  Hatch:  I  don't  recall  what  you  are  referring 
to,  your  Honor. 
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The  Court:  You  said  this  matter  is  pending  in 
the  Supreme  Court  on  Judge  Deasy's  decision'? 

Mr.  Hatch :     Yes. 

The  Court :     What  was  his  decision  % 

Mr.  Hatch:  His  decision  was  to  the  effect  that 
no  right  exists  in  favor  of  Mr.  Kan  in  respect  to  the 
partnership,  or  business,  of  any  kind  or  character. 
He  has,  one,  no  right  to  be  re-employed;  two,  he 
has  no  right  for  damages,  and  three,  he  has  no  right 
to  back  salary  of  any  kind  or  character.  That  was 
Judge  Deasy's  decision. 

The  Court :  I  am  prepared  to  make  an  order  now. 
This  matter  will  go  off  the  calendar  and  will  be 
restored  after  the  Supreme  Court  disposes  of  this 
issue.  To  my  mind,  without  going  into  any  details 
and  as  far  as  we  have  discussed  the  matter,  they 
go  to  the  fundamental  things  that  we  are  here  con- 
cerned with,  and  I  take  it,  if  the  Supreme  Court 
affirms  the  decision  of  Judge  Deasy,  we  won't  have 
any  difficulty  here. 

That  is  my  present  state  of  mind  and  if  I  am  in 
error,  you  will  have  an  opportunity  to  present  it 
and  we  will  restore  the  [73]  case  to  the  calendar 
after  the  matter  has  been  disposed  of  in  the  Su- 
preme Court. 

Mr.  Hatch:  I  would  like  to  add  this,  for  what- 
ever purpose  it  may  serve,  in  disposing  of  the  issues 
between  the  parties,  no  matter  what  the  formal 
issues  are,  there  is  no  question  but  that  if  the  case 
went  to  trial  on  the  merits,  the  same  testimony  and 
same  evidence  would  be  offered  precisely  as  was 
the  case  before  Judge  Deasy,  so  it  would  be  a  retrial 
no  matter  how  you  look  at  it.  [74] 
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[Title  of  District  Court  and  Cause.] 

Wednesday,  September  10,  1947 
Appearances : 

For  Petitioner:  Joseph  Karesh,  Esq.,  Assistant 
United  States  Attorney;  Rudolph  J.  Scholz,  Esq., 
Assistant  United  States  Attorney. 

For  Respondent  Ernest  Tsang :  Robert  E.  Hatch, 
Esq.  [r] 

The  Clerk:     Kan  vs.  Tsang. 

Mr.  Hatch :     Respondent  Tsang  is  ready. 

Mr.  Scholz :     Ready  for  the  petitioner. 

Mr.  Karesh:  May  it  please  your  Honor,  I  have 
asked  Mr.  Scholz,  who  is  handling  this  case  on  be- 
half of  the  veteran,  to  allow  me  to  be  associated 
with  him,  and  for  a  particular  reason,  which  I  will 
now  m.ake  known  to  the  court. 

There  has  been,  as  your  Honor  knows,  a  good  deal 
said  about  a  prior  proceeding  held  in  the  State  of 
California  between  the  parties.  It  has  always  been 
the  contention  of  the  Government  that  the  proceed- 
ings there  are  not  res  ad  judicata  as  to  the  issues 
presented  between  the  parties  in  this  court,  and 
your  Honor  so  held.  However,  your  Honor,  it  may 
be,  and  I  say  this  w^ith  all  respect  to  the  court,  that 
your  Honor  feels  that  since  the  court  of  the  State 
of  California  has  decided  adversely  to  the  petitioner, 
perhaps  there  is  some  merit  in  the  respondent's 
contention. 

I  feel,  your  Honor,  that  had  there  not  been  offered 
in  evidence  in  the  State  proceedings  a  copy  of  a 
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communication  between  Mr.  Kan  and  the  United 
States  Attorney's  Office,  that  the  result  might  have 
been  different,  even  in  the  State  court.  I  showed 
that  letter  to  Mr.  Hatch  as  a  basis  of  effecting  a 
compromise ;  somehow,  that  letter  got  into  the  State 
proceeding.  It  is  a  confidential  communication,  if 
your  Honor  please,  between  the  United  States  At- 
torney's office  and  Mr.  Ivan;  it  [2]  should  never  have 
been  received  in  the  State  proceeding.  And  I  make 
the  statement,  your  Honor,  that  had  that  letter  not 
been  there  the  result  might  have  been  different.  So 
I  respectfully  ask  your  Honor,  as  I  know  3^our 
Honor  will,  not  to  take  into  account  any  decision  or 
not  to  be  swayed  in  any  way  by  the  decision  of  the 
Supreme  Court  or  by  the  decision  of  the  courts  of 
the  State  of  California.  That  letter,  your  Honor, 
never  should  have  been  received  in  evidence;  it  had 
nothing  to  do  with  the  proceeding  in  the  State  court. 
And  that  letter  that  Mr.  Kan  addressed  to  our  office 
never  .should  have  been  received  in  evidence. 

The  Court :     Is  this  an  argument  ? 

Mr.  Karesh :  No,  it  is  my  statement  that  the  de- 
cision in  the  State  court  might  have  been  different 
had  that  letter  not  been  received  in  evidence. 

The  Court:  The  on]y  way  I  can  determine  this 
case  is  from  the  records.   So  proceed. 

Mr.  Hatch :  The  statement  of  counsel  is  not  evi- 
dence, but  I  do  not  want  to  be  understood  by  my 
silence  as  agreeing  with  what  counsel  has  said.  I 
differ  with  his  statement  in  its  entirety. 

Mr.  Scholz:  If  your  Honor  i3lease,  I  am  repre- 
senting the  United  States  Attornev's  Office.   This  is 
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a  suit  of  John  Kan,  a  veteran,  against  Ernest 
Tsang,  a  General  Partner;  L.  M.  Carter,  George 
Chew,  George  Chin,  Philip  Fong,  Fred  Leong  and 
Panl  Yuke,  Limited  Partners,  doing  business  under 
the  [3]  name  of  Cathay  House. 

The  petition  has  been  served  and  I  have  a  state- 
ment signed  by  George  Chin  and  Fred  Leong, 
reading : 

''We  have  carefully  read  the  summons  served 
u]}on  us  by  the  United  States  Attorney  and 
wish  to  state  that  the  contents  of  the  complaint 
by  John  J.  Kan  are  true.  We  are  not  desirous 
of  contesting  this  case. 

"GEORGE  CHIN, 
"FRED  LEONG." 

However,  Ernest  Tsang,  the  general  partner,  sued 
here,  has  filed  an  answer  through  Robert  Hatch,  as 
his  attorney. 

This  is  a  petition  under  Section  8  of  the  Selective 
Training  and  Service  Act  of  1940  as  amended.  The 
jurisdiction  of  this  court  is  based  solely  on  that  Act, 
and  this  court  imder  that  Act  has  the  sole  power 
to  judge  a  niatter  of  this  kind.  Under  that  Act  the 
United  States  Attorney  is  obligated  upon  the  request 
of  any  veteran  to  enforce  his  rights  as  to  employ- 
ment, if  he  left  his  emplojmient  during  the  war  and 
entered  into  the  armed  service  of  the  United  States. 

Referring  now  to  the  petition  on  file  here,  and 
the  answer  of  John  Chan  through  his  attorney,  Rob- 
ert Hatch,  paragraph  1  of  the  petition  is  admitted. 
That  reads  as  follows : 


John  Joseph  Kan  65 

"This  is  a  petition  under  Section  8  of  the  Se- 
lective Training  and  Service  Act  of  1940  as 
amended,  and  the  jurisdiction  of  this  court  is 
based  on  that  Act."  [4] 

Paragraph  2  of  the  petition  is  also  admitted,  to 
wit,  that,  "Petitioner  is  a  resident  of  the  City  and 
County  of  San  Francisco,  State  of  California,  resid- 
ing at  1060  Powell  Street  thereof." 

Paragraph  3  is  denied. 

Paragraph  4  is  admitted.  If  I  am  incorrect  in 
anything,  Mr.  Hatch,  will  you  interrupt  me?  That 
reads : 

"That  on  or  about  the  23rd  day  of  July,  1943, 
at  San  Francisco,  California,  petitioner  was 
inducted  into  the  military  service  of  the  United 
States,  and  thereui:>on  entered  into  said 
service. ' ' 

Mr.  Hatch :  That  is  correct.  I  have  only  denied 
paragraphs  3,  5,  8  and  9,  your  Honor. 

Mr.  Scholz:  All  of  the  paragraphs  are  admit- 
ted and  stipulated  as  admitted  except  paragraphs 
3,  5,  8  and  9,  is  that  correct,  Mr.  Hatch? 

Mr.  Hatch :  Paragraphs  3,  5,  8,  9,  and  10  are  de- 
nied, your  Honor. 

Mr.  Scholz:  Unless  you  want  to  make  a  state- 
ment, I  will  proceed. 

Mr.  Hatch:  Yes,  I  do.  So  that  the  record  will 
be  straight  in  this  matter,  I  wish  to  call  attention 
to  the  fact  that  there  have  been  numerous  hearings 
in   the  past.    The  first  hearings  were   during  the 
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time  the  action  in  the  State  court  \vas  still  pending ; 
I  believe  Judge  Deas}^  had  made  his  decision;  [5] 
however,  the  case  was  up  on  appeal,  and  your  Honor 
deferred  this  action  awaiting  the  decision  of  the 
State  Supreme  Court  for  whatever  enlightenment 
that  might  give  without  committing  yourself.  It 
was  ray  argument  at  that  time  that  the  action  was 
abated  on  the  ground  that  there  was  another  action 
pending  involving  the  sam.e  matter. 

At  that  time,  at  least  on  one  occasion,  if  not 
two  occasions,  the  plaintiff,  through  the  United 
States  Attorney,  or  by  Judge  Ames,  or  Mr.  Romer, 
the  attorneys  in  the  State  action  for  Mr.  Kan,  at- 
tempted to  differentiate  this  proceeding  from  the 
State  Court  proceeding.  The  main  argument  that 
was  made  in  that  respect  was  that  the  State  Court 
action  involved  the  issue  of  damages  and  not  the 
restitution  of  employment;  that  the  GI  feature, 
under  the  Federal  proceeding,  his  right  to  restitu- 
tion to  employment  was  independent  of  his  right  to 
damages,  and  here  w^as  the  question  of  money  com- 
pensation and  determination  if  Mr.  Tsang  should 
re-employ  him.  They  argued  at  that  time,  which  was 
shortly  before  October,  1946,  that  nonetheless  this 
court  should  try  merely  the  feature  whether  the 
man  should  be  returned  to  his  position,  contending 
that  the  fact  that  the  State  court  held  that  he  was 
not  entitled  to  any  compensation  by  being  deprived 
of  his  position,  did  not  prevent  your  Honor  from 
entertaining  this  feature  of  the  case.  Of  course,  the 
grievous  error  that  was  committed  by  counsel  at  that 
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time  was  that  the  articles  of  partnership  of  this 
Cathay  House — under  [6]  the  terms  of  the  articles 
of  partnership  the  company  was  formed  for  a  period 
of  three  years  beginning  October  1,  1943 — so  that 
shortly  after  this  argument  was  presented  to  your 
Honor  the  partnership  terminated.  They  are  asking 
for  him  to  be  restored  to  his  job  at  $750  a  month. 
There  is  no  Cathay  House  partnership  in  exist- 
ence. They  are  asking  that  the  petitioner,  him- 
self, be  restored  to  his  job  in  a  company  that  does 
not  exist.  When  that  fact  was  brought  to  the  atten- 
tion of  counsel,  they  made  the  argument,  Now,  we 
are  in  a  position,  if  that  is  so,  to  ask  for  damages 
for  loss  of  wages.  That  statement  was  made  by  Mr. 
Karesh  at  one  of  the  recent  sessions  in  this  court. 

Now,  Mr.  Scholz  takes  over  and  he  says,  ''We 
want  to  go  ahead  on  the  complaint  and  petition."  He 
does  not  tell  your  Honor  what  relief  they  are  ask- 
ing ;  he  does  not  enlighten  the  court  upon  the  issues. 
Not  only  was  this  partnership  terminated  by  its 
articles  of  partnership  subscribed  to  by  Mr.  Kan 
and  the  other  partners,  but  Mr.  Kan  brought  an- 
other action  in  the  State  court  for  the  dissolution 
of  the  partnership.  The  State  court  took  jurisdic- 
tion of  that.  Dissolution  was  granted  last  summer 
upon  stipulation  of  counsel  representing  all  of  the 
partners  and  further  upon  the  concerted  action  of 
the  attorneys  for  the  partners  this  place  of  business 
was  put  up  for  sale;  and  on  August  30,  1946,  there 
was  a  public  sale  of  all  of  the  assets  of  the  partner- 
ship. At  that  time  [7]  Mr.  Kan  did  bid;  he  was 
outbid  by  Mr.  Tsang.  There  was  competitive  bidding 
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that  went  on  for  a  period  of  an  hour  or  two,  and 
finally  the  property  was  knocked  down  and  sold  and 
a  bill  of  sale  of  the  business  was  given  to  Mr.  Tsang. 
Mr.  Kan  filed  no  claim  against  the  partnership  in 
the  receivership  proceedings  for  his  loss  of  wages  or 
damages.  That  partnership  has  been  wound  up  by 
the  action  and  decree  of  the  State  court  at  the  in- 
stance of  Mr.  Kan. 

Now,  we  are  still  over  a  year  in  this  court  with 
what  we  might  call  a  new  complaint.  They  ask  for 
restitution  to  a  position  which  no  longer  exists.  Now 
they  do  not  say  in  the  oral  statement  this  morning 
what  they  are  asking  for  by  way  of  relief.  If  they 
are  asking  for  money  their  remedy  would  have  been 
to  file  a  claim  in  the  dissolution  proceeding,  and  it 
would  have  been  allowed  there.  Be  that  as  it  may, 
the  State  court  proceeding  specifically  held  that  Kan 
sustained  no  damages.  They  have  been  going  from 
one  court  to  another  court,  and  from  one  counsel 
to  another  counsel.  No  one  makes  the  same  conten- 
tion. I  do  not  know  what  I  am  defending  at  this 
time.  It  seems  to  me  we  have  never  disputed  any 
question  of  fact. 

The  case  went  up  on  appeal  to  the  State  Supreme 
Court  upon  briefs,  in  which  I  pointed  out  that  there 
was  no  conflict  of  facts.  Here  we  are  this  morning 
starting  anew,  when  it  seems  to  me  the  orderly  pro- 
cedure is  to  bring  the  court's  attention  [8]  to  the 
fact  that  the  partnership  no  longer  exists,  and  I 
think  that  counsel  should  be  directed  at  this  time 
to  state  what  relief  it  is  they  claim  they  are  entitled 
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to.    If  it  is  limited  to  damages,  then  we  have  the 
finding  of  the  State  court. 

Finally,  I  might  say  that  it  has  never  been  the 
contention  of  the  defendant  and  it  is  not  the  conten- 
tion now,  that  the  findings  of  the  State  court  upon 
the  questions  of  law,  that  any  finding  in  that  respect 
was  bindmg  upon  your  Honor.  It  is  my  contention 
that  there  has  been  an  action  between  these  men  by 
Mr.  Kan  bringing  the  issues  before  the  court  by  his 
affirmative  cross-complaint,  and  those  issues  were 
betw^een  two  men  who  were  residents  of  the  State  of 
California.  They  chose  that  forum  to  raise  the 
issues  of  fact.  The  trial  court  there  determined  the 
facts.  Those  facts  are  now  binding  upon  these 
parties,  and  the  judgment  having  become  final,  it  is 
m}^  contention  that  the  judgment  in  the  State  court 
is  binding  upon  the  questions  of  fact,  and  taking 
those  questions  of  fact  as  determined,  that  there  is 
no  question  of  law  involved  in  this  case.  In  other 
words,  that  the  court,  following  the  finding  of  the 
State  Court  that  Mr.  Kan,  upon  his  return  from  his 
short  sojourn  in  the  Army,  was  offered  his  job  back 
on  the  same  basis  that  he  had  before  the  war,  and 
that  he  undertook  to  consider  it  and  then  termi- 
nated it,  all  within  the  period  of  one  year  after  he 
returned  from  service,  and  that  at  no  time  during 
that  one-year  period  did  he  ever  indicate  that  he 
was  willing  to  [9]  accept  or  return  to  his  former 
job  upon  the  same  basis  he  had  before;  now,  if  those 
are  the  facts  then  there  is  no  issue  of  law  for  this 
court  to  determine,  because  if  he  was  offered  that 
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job  back  and  did  not  take  it,  and  thereafter  refused 
to  take  it,  then  this  court  could  say,  ''Now,  I  will 
order  you  to  go  back  and  take  this  man  to  work." 
That  would  be  so  if  the  partnership  were  still  in 
existence,  but  of  course  it  is  not  in  existence. 

The  Court :     You  may  answer  counsel. 

Mr.  Karesh :  If  your  Honor  please,  there  are  two 
issues  involved  here.  The  first  issue  is  the  issue  of 
fact,  did  the  Cathay  House  offer  Mr.  Kan  back  his 
position?  Mr.  Kan  denies  it,  and  says  it  was  offered 
back  to  him  with  certain  conditions,  conditions 
Avhich  under  the  law  he  did  not  have  to  meet.  In 
other  words,  the  Selective  Training  and  Service 
Act,  Section  8,  says,  when  a  veteran  comes  back 
from  service  he  is  entitled  to  his  job  back  with  no 
strings  attached,  and  there  were  strings  attached. 
Second,  let  us  assume  for  example,  as  Mr.  Hatch 
says,  for  the  purpose  of  argument,  that  when  Mr. 
Kan  came  back  from  the  service  he  was  offered  his 
same  salary,  which  was  $500  a  month.  Now,  when 
he  went  into  the  service  the  other  man,  Mr.  Tsang, 
who  was  likewise  a  manager  along  with  Mr.  Kan, 
was  making  $500  a  month.  When  Mr.  Kan  got  out 
of  the  service  Mr.  Tsang  was  making  $750  a  month. 
Therefore,  your  Honor,  under  the  Selective  Service 
Act,  before  it  could  be  said  that  the  Cathay  House 
had  offered  Mr.  Chan  his  job  back,  to  fulfill  the  re- 
quirements of  the  Selective  Service  Act  they  would 
have  had  to  have  given  him  $750  a  month,  because 
under  the  law  a  man  is  entitled  to  all  of  the  increases 
in  pay  given  vrhile  he  Avas  in  the  service.    In  other 
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words,  your  Honor,  if  I  had  a  job  as  manager  at 
$500  a  month  before  I  went  into  the  service  and  an- 
other man  had  a  job  at  $500  a  month,  and  he  did 
not  go  into  the  service,  and  he  was  likewise  a  mana- 
ger, and  when  I  came  out  of  the  service  he  was  mak- 
ing $1000  a  month,  I  am  entitled  under  the  Selective 
Service  Act  to  $1000  a  month.  Otherwise,  the  re- 
quirement of  the  Act  could  not  have  been  performed. 
So  there  are  two  issues,  one.  Was  he  offered  this  job 
back  ?  and  second.  If  he  was,  was  the  requirement  of 
the  Act  fulfilled  by  offering  only  $500  a  month,  the 
amount  he  was  given  when  he  went  into  the  service, 
or  should  his  salary  have  been  likewise  raised  to 
$750  a  month,  which  Mr.  Tsang  had  been  raised  to? 
Those  are  the  issues  of  the  case.  We  are  not  ask- 
ing for  re-employment.  The  Act  says  you  are  enti- 
tled not  only  to  your  job  back  for  a  year,  but  you 
are  entitled  to  loss  of  wages.  We  are  asking  for  one 
year's  pay. 

The  Court:  I  have  some  other  matters  to  take 
up.  We  will  take  a  short  recess. 

(Recess.) 

Mr.  Hatch:  Before  counsel  proceeds  with  the 
testimony,  as  I  understand  there  is  no  claim  for  res- 
titution, but  his  [11]  claim  is  for  one  year's  loss  of 
wages.  They  do  not  saj/  against  whom.  The  only  de- 
fendant before  the  court  is  Mr.  Tsang.  Is  it  pos- 
sible that  they  contend  that  one  of  the  partners  is 
responsible  for  the  bills  of  the  partnership?  Is 
there  any  dispute  that  the  partnership  is  not  in 
existence  ? 

The  Court :     Answer  that. 
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Mr.  Karesh:  There  is  $100,000  in  assets  of  the 
Cathay  House  in  the  hands  of  the  receiver.  We 
want  t\Yelve  months  at  $750  a  month. 

Mr.  Hatch:  From  the  receiver?  I  do  not  repre- 
sent the  receiver. 

The  Court:  The  only  thing  you  need  to  do  is  to 
protect  the  record  on  both  sides.  I  can  see,  very 
frankly,  no  matter  what  I  may  do,  that  some  other 
court  will  have  to  review  it.  Proceed  with  that 
thought  in  mind.  I  want  you  both  to  have  a  record. 

Mr.  Hatch :  I  ask  that  the  court  at  this  time  in- 
struct the  counsel  for  the  plaintiff  to  state  what  it 
is  that  they  are  asking  in  the  way  of  relief,  and 
against  whom. 

The  Court:     You  may  state  that,  Mr.  Karesh. 

Mr.  Karesh:  The  prayer  reads,  ''Wherefore  pe- 
titioner prays  that  the  respondents  be  specifically 
required  to  comply  with  the  provisions  of  the  Se- 
lective Training  and  Service  Act  of  1940,  as 
amended,  and  with  the  Service  Extension  Act  of 
1941,  by  reinstating  the  petitioner  to  the  position 
of  general  manager  [12]  of  the  Cathay  House  and 
to  compensate  the  petitioner  for  loss  of  wages  and 
benefits  suffered  by  reason  of  the  respondents'  un- 
lawful action."  That  is  12  months'  pay  at  $750 
a  month  that  Chan  is  entitled  to  be  recompensed  as 
general  manager.  However  the  act  additionally 
states,  "In  case  any  private  employer  fails  or  re- 
fuses to  comply  with  the  provisions  of  sub-section 
(b)   or  subsection    (c)    the   District   Court   of   the 
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United  States  for  the  district  in  which  such  private 
employer  maintains  a  place  of  business  shall  have 
power,  upon  a  filing  of  a  motion  or  a  petition,  or 
other  appropriate  pleading  by  the  person  entitled  to 
the  benefits  of  such  provisions  to  specifically  require 
such  employer  to  comply  with  such  provisions  and 
as  an  incident  thereto  to  compensate  such  person 
for  any  loss  of  wages  or  benefits  suffered  by  reason 
of  such  employer's  unlawful  action." 

The  Court :     Is  he  satisfied  with  loss  of  wages  % 
Mr.  Karesh :     I  would  like  to  ask  that  question  of 
Mr.  Kan :  Yon  are  satisfied  if  the  Court  will  order 
your  wages  paid,  you  do  not  particularly  care  to 
work  for  the  Cathay  House  ? 
Mr.  Kan:     I  am  satisfied. 
Mr.  Hatch:     That  is  not  an  answer. 
Mr.   Karesh:     We   allege   he  is   entitled   to   one 
year's  wages,  and  whether  he  gets  the  job  back,  or 
not,  we  do  not  care. 
The  Court :     Proceed. 

Mr.  Hatch:  Now,  I  want  to  know  who  they  are 
claiming  this  [13]  loss  of  wages  from.  If  he  has 
closed  his  opening  statement  I  now  move  for  judg- 
ment in  favor  of  the  defendant  Ernest  Tsang  upon 
the  basis  of  the  plaintiff's  opening  statement;  ac- 
cepting what  they  say  to  be  true,  although  con- 
troverted by  the  defense,  that  they  make  out  no  case 
for  this  court  to  entertain,  and  in  that  respect  I 
point  out  that  the  receiver  of  the  partnership  is  not 
before  the  court.  The  court  cannot  order  Mr.  Kan 
to  pay  any  money  out  of  the  partnership.    If  the 
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court  should  make  an  order  against  Mr.  Tsang,  Mr. 
Tsang  would  have  no  way  of  getting  money  out  of 
the  partnership.  Now,  if  the  relief  is  against  the 
partnership,  the  only  way  that  the  court  would  get 
jurisdiction  to  require  the  payment  would  be  to  have 
the  receiver  before  the  court.  I  did  not  represent 
the  receiver  in  respect  to  that  proceeding  in  the 
receivership,  and  I  therefor  make  that  motion.  If 
they  are  asking  relief,  if  they  want  it  from  the  part- 
nership, then  I  move  that  the  court  continue  this 
case  until  the  receiver  comes  before  the  court.  I 
have  this  to  say  to  the  court,  it  is  not  evidence,  but 
during  the  past  several  weeks  we  have  had  numer- 
ous hearings  before  Judge  Foley.  I  filed  in  that  ac- 
tion a  claim  by  Mr.  Tsang  against  the  receiver,  and 
stated  it  to  be  a  contingent  claim,  that  if  Mr.  Tsang 
should  be  subject  to  a  judgment  in  this  case  it  would 
be  because  of  his  capacity  with  the  partnership, 
and  that  that  liability  would  be  a  liability  of  the 
partnership,  not  of  Mr.  Tsang  individually.  Of 
course,  Mr.  Tsang,  as  an  individual,  [14]  never  did 
employ  Mr.  Kan;  and  Judge  Foley  has  ruled,  al- 
though the  order  has  not  been  entered,  that  that 
claim  be  disallowed.  That  places  the  matter  where 
we  are  in  a  very  unfortunate  position.  This  pro- 
ceeding is  apparently  against  Mr.  Tsang,  individu- 
ally, because  I  represent  him  individually  only. 
They  are  proceeding  upon  the  theory,  according  to 
Mr.  Karesh,  that  there  is  $100,000  in  the  receiver- 
ship. I  cannot  get  any  part  of  the  money  out,  and 
the  only  fair  and  sensible  procedure  would  be  that 
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if  this  action  is  against  the  receivership  or  the  part- 
nership, then  that  entity  should  be  brought  before 
the  court,  I  have  no  power  over  that.  I  have  done 
everything  I  could  to  protect  Mr.  Tsang  in  the 
event  of  a  contingent  liability,  but  the  court  over 
there  has  ruled  that  so  far  as  he  is  concerned  this 
is  not  a  partnership  or  receivership  matter,  inas- 
much as  neither  the  partnership  nor  the  receiver 
has  been  made  a  party  to  this  action. 

Now,  I  respectfully  submit  to  your  Honor  I 
should  not  be  put  in  the  position  of  representing 
somebody  I  do  not  represent,  and  to  include  Mr. 
Tsang  is  exposing  him  to  a  liability  on  the  theory 
that  he  is  going  to  get  it  out  of  the  receiver.  I 
might  say  that  when  I  presented  this  contingent 
claim  to  Judge  Foley,  Judge  Ames,  as  one  of  the 
attorneys  for  Mr.  Kan,  opposed  the  allowance  of 
that  claim  and  said  that  the  claim  should  be  re- 
jected. Now,  Judge  Ames  does  not  appear  here,  and 
Mr,  Romer,  who  is  the  other  attorney  for  Mr.  Kan, 
was  not  [15]  present  in  the  proceeding  in  the  State 
court.  You  can  see  what  I  am  up  against,  because 
every  time  I  get  another  court  counsel  has  a  differ- 
ent contention,  I  am  not  wanting  to  waste  the  time 
of  this  court.  It  is  perfectly  obvious  to  me  and  I 
think  it  should  be  to  everybody  else,  that  we  are  not 
in  a  position  to  proceed  today  against  the  partner- 
ship, and  up  to  this  point  counsel  w^on't  say  who 
they  are  trying  to  collect  this  judgment  from  if 
they  get  it, 

Mr,  Scholz :  Your  Honor,  the  complaint  specific- 
ally states  what  we  are  asking  for,    Ernest  Tsang 
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is  a  General  Partner,  and  the  other  partners  are 
either  fictitious  or  just  on  the  surface  limited  part- 
ners. The  limited  partners  were  all  served  and  they 
appeared  and  they  do  not  want  to  contest  this  case, 
and  they  say  the  contents  of  the  petition  are  true.  A 
general  partner  has  full  control.  A  limited  partner, 
as  your  Honor  knows,  is  one  who  has  a  limited 
amount  of  assets;  he  has  no  control,  absolutely  no 
control  of  the  business.  He  cannot  tell  what  it  shall 
do  in  any  way.  If  it  does,  he  becomes  a  general 
partner. 

The  Court:     Counsel  may  proceed  with  the  trial. 

Mr.  Hatch:  It  is  understood  by  everybody  that 
I  do  not  represent  the  receiver,  that  I  represent 
Ernest  Tsang  individually  and  not  otherwise. 

The  Court :  Proceed :  You  may  renew  your  mo- 
tion later. 

Mr.  Scholz:  At  this  time  I  will  offer  a  copy  of 
a  letter  [16]  signed  by  George  Chin  and  Fred 
Leong. 

Mr.  Hatch :  It  is  really  not  a  matter  of  evidence, 
but  I  have  no  objection  to  it. 

The  Court:  For  the  purpose  of  the  record,  what 
is  it  you  are  offering  ? 

Mr.  Scholz :  It  is  merely  a  statement  attached 
to  a  copy  of  the  summons  and  complaint  and  states, 
"We  have  carefully  read  the  summons  served  upon 
us  by  the  United  States  Attorney  and  wish  to  state 
that  the  contents  of  the  complaint  by  John  J.  Kan 
are  true.  We  are  not  desirous  of  contesting  this 
case."  Signed,  George  Chin,  Fred  Leong.  May  8, 
1946. 
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The  Court :     It  may  be  admitted  and  marked. 

(The  document  was  marked  Plaintiff's  Ex- 
hibit 1  in  evidence.) 

Mr.  Scholz:  I  also  have  here  a  return  on  serv- 
ice of  writ  on  George  Chin  and  Fred  Leong  by  the 
United  States  Marshal.  May  that  be  admitted  and 
marked  % 

The  Court :     It  may  be  admitted  and  marked. 

(The  return  on  service  of  writ  was  marked 
Plaintiff's  Exhibit  2.) 

JOHN  J.  KAN 

called  as  a  witness  in  behalf  of  petitioner ;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
court  ? 

A.     My  name  is  John  J.  Kan. 

Q.  (By  Mr.  Scholz) :  You  are  the  petitioner  in 
this  case?  [17]  A.     I  am. 

Q.  You  reside  at  1060  Powell  Street,  San  Fran- 
cisco, California?  A.     I  do. 

Q.  At  the  time  you  filed  this  action,  which  was 
April  18,  1946,  there  was  a  partnership  doing  busi- 
ness under  the  name  of  Cathay  House? 

A.     That  is  right. 

Q.  Do  you  know  who  the  general  partner  was  in 
that  partnership  ? 

A.     The  general  partner  was  Ernest  Tsang. 

Q.     There  were  also  some  limited  partners? 

A.     That  is  right. 

Q.  The  limited  partners  were  L.  M,  Carter, 
George    Chew,    George    Chin,    Philip    Fong,    Fred 
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A.  That  is  what  I  understood.  I  have  never  seen 
the  limited  partnership  papers. 

Q.  You  have  never  seen  either  the  original  or  a 
copy  of  the  limited  partnership  papers? 

A.     No. 

Q.  This  change  took  place,  you  said,  while  you 
were  in  the  Army  of  the  United  States?  [20] 

A.     Yes. 

Q.  Now,  immediately  prior  to  your  entrance  into 
the  military  service  of  the  United  States,  you  stated 
you  were  employed  as  general  manager  of  the 
Cathay  House,  the  corporation? 

A.     That  is  correct. 

Q.     What  w^as  your  salary  at  that  time? 

A.     My  salary  was  $500  per  month. 

Q.  When  you  left  this  position  as  general  mana- 
ger at  the  salary  of  $500  a  month  you  left  for  the 
purpose  of  entering  into  the  military  service  of  the 
United  States?  A.     I  did. 

Q.  Did  you  satisfactorily  complete  your  period 
of  sei'vicc^  in  the  armed  service  of  the  United  States 
on  the  25th  of  November,  1943? 

A.     I  did,  and  I  received  an  honorable  discharge. 

Mr.  Scholz :  We  will  offer  in  evidence,  if  your 
Honor  please,  a  photostat  of  the  honorable  dis- 
charge of  John  J.  Kan. 

Mr.  Hatch :  We  obje-(it  to  it  as  merely  incumber- 
ing the  record  and  being  immaterial,  irrelevant  and 
incompetent.  We  do  not  dispute  it.  I  think  we  are 
going  to  have  a  very  voluminous  record  without  any 
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additional  documents.   It  is  only  going  to  incumber 

the  record.   There  is  no  denial  in  the  pleading. 

Mr.  Scholz :     That  is  correct,  there  is  not. 

The  Court:     Very  well,  proceed. 

Q.  (By  Mr.  Scholz) :  Now,  you  were  dis- 
charged on  the  25th  of  [21]  November,  1943  and 
within  90  days  after  your  relief  from  such  armed 
service  you  made  application  to  Ernest  Tsang  for 
restoration  to  the  position  that  you  had  with  the 
Cathay  House  prior  to  entr}^  into  the  service  of  the 
United  States? 

Mr.  Hatch :  Before  you  answer  that — To  which 
I  object  on  the  ground  that  calls  for  an  opinion  and 
conclusion  of  the  witness. 

The  Court:     He  can  answer  "Yes"  or  "No." 

Mr.  Hatch:  Additionally,  I  object  to  it  as  being 
immaterial,  for  the  reason  that  there  is  no  founda- 
tion sho^vn  that  Ernest  Tsang,  the  only  defendant  in 
this  case,  was  directed  to — the  question  is  not  di- 
rected, and  it  would  not  elicit  the  fact  that  the  job 
was  asked  of  Ernest  Tsang  individually. 

The  Court:     I  will  sustain  the  objection. 

Mr.  Scholz :     I  will  dear  the  matter  up, 

Q.  Within  90  days  after  you  were  released  from 
the  armed  service  you  made  application  for  restora- 
tion to  the  position  you  had  occupied  just  prior  to 
your  entrance  into  the  service  of  the  United  States  % 

A.     I  did. 

Q.     Whom  did  you  make  that  application  to? 

A.     I  made  that  to  Ernest  Tsana:. 
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Q.  And  at  that  time  what  position  did  Ernest 
Tsang  occupy  with  reference  to  the  corporation,  or 
the  partnership  ? 

Mr.  Hatch:  To  that  question  I  object  on  the 
ground  it  is  [22]  not  within  the  issues  of  this  case. 

Mr,  Scholz:  There  is  testimony  before  the  court 
that  Tsang  was  the  president  and  a  general  partner, 
and  the  only  one  who  had  any  control  of  the  general 
partnership  was  Ernest  Tsang.  The  point  is,  under 
the  Selective  Service  Act  the  veteran  may  make  ap- 
plication within  90  days  after  his  release.  Now,  we 
are  proving  by  this  witness  that  he  did  within  90 
daj^s  make  application  to  Ernest  Tsang 

The  Court:  What  was  his  position  at  that  time, 
do  you  know? 

Mr.  Scholz :     At  that  time — You  may  answer. 

A.  Mr.  Tsang,  as  I  understood,  was  the  general 
partner  of  the  Cathay  House  at  that  time. 

Q.  (By  The  Court):  You  understood.  What 
are  the  facts  ?  Do  you  know  anything  about  it  ? 

A=     I  was  informed  by  my  wife. 

Mr.  Scholz :  You  cannot  testify  to  that.  Do  I  un- 
derstand that  the  court  has  ruled  it  is  within  the 
issues  ? 

The  Court :  It  may  or  may  not  become  an  issue.  I 
will  allow  it  subject  to  a  motion  to  strike  and  over 
your  objection. 

Mr.  Hatch:  I  will  state  to  the  court  that  Mr. 
Tsang  was  the  sole  general  partner  of  the  partner- 
ship during  the  life  of  that  partnership ;  he  was  pres- 
ident of  the  corporation  at  the  time  that  Mr.  Kan 
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was  there  before  he  left  for  service,  and  [23]  contin- 
uously ever  since,  including  the  present  time,  and  the 
basis  of  my  objection  is  that  we  have  only  Mr.  Tsang 
as  an  individual  as  a  defendant  in  this  case;  if  the 
partnership  or  the  corporation  were  a  party  to  this 
proceeding  and  I  represented  them  I  would  not  make 
the  objection,  but  I  have  alread}^  tried  to  emphasize 
to  the  court  I  did  not  represent  those  entities.  It 
therefore  becomes  a  false  issue,  presenting  to  your 
Honor  a  responsibility  of  an  employer  who  is  not  be- 
fore the  court,  but  should  be  before  the  court  if  they 
seek  redress  against  him. 

Mr.  Scholz :  Mr.  Ernest  Tsang  was  sued  as  a  gen- 
eral partner.  He  is  the  only  one  who  had  any  control 
over  that  partnership,  and  he  certainly  is  before  the 
court. 

Mr.  Hatch :     ^Yliat  became  of  the  receiver  1    . 

The  Court:     What  is  there  before  the  court  now? 

Mr.  Hatch:  My  objection  to  the  question  as  to 
what  capacity  Mr.  Tsang  held  at  the  time  that  this 
gentleman  is  talking  about. 

The  Court :  I  will  allow  it  subject  to  your  motion 
to  strike  and  over  your  objection. 

Mr.  Hatch :     I  now  move  to  strike  that  evidence. 

The  Court:     The  motion  will  be  denied  at  this 
time.  We  will  take  a  recess. 
(Recess) 

Mr.  Hatch :  If  your  Honor  please,  I  would  now 
like  to  call  [24]  to  your  Honor's  attention  the  fact 
of  the  receivership  of  which  there  was  no  formal 
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proof.  I  would  like  to  have  the  privilege  accorded  at 
this  time  to  offer  in  evidence  a  record  in  the  receiver- 
ship proceedings.  I  do  not  have  certified  copies,  hut 
I  will  either  have  them  or  satisfy  Mr.  Scholz  of  the 
authenticity  of  my  copies.  Commen-cing  with  the 
complaint  for  dissolution  in  the  Superior  Court,  No. 
349,840,  which  suit  was  filed  hy  Mr.  Chan  and  two 
men  in  the  Superior  Court,  together  with  the  decree 
of  distribution  that  was  entered  in  that  case,  together 
with  the  order  appointing  a  receiver,  the  order  for 
the  sale  of  the  business,  and  the  decree  of  dissolution, 
signed  and  filed  in  the  court,  and  also  a  certificate 
that  the  receivership  is  still  in  force  and  effect ;  that 
the  partnership  is  still  under  a  receiver. 

Mr.  Scholz :  If  your  Honor  please,  we  will  make 
the  objection  on  the  ground  that  it  is  not  proper  evi- 
dence, that  it  is  not  relevant  or  competent  or  mate- 
rial, because  this  action,  as  I  view  it,  is  directly 
against  an  individual.  We  are  not  concerned  with 
anything  else.  This  action  is  against  an  individual, 
and  there  have  been  case  decided  by  other  district 
courts  that  have  held  along  that  line.  At  the  proper 
time  we  will  file  such  authorities. 

Mr.  Hatch :  I  will  call  your  Honor 's  attention  to 
the  fact  that  the  petition  in  this  case  alleges  that  Kan 
was  employed  by  tl)e  corporation  and  not  by  the 
partnership,  the  successor  [25]  in  interest  of  the  cor- 
poration. Nowhere  in  the  pleadings  is  there  any 
claim  that  Kan  was  ever  employed  by  Mr.  Tsang,  an 
individual,  or  that  Mr.  Tsang  was  ever  the  successor 
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of  the  employer.    It  would  seem  to  me  that  we  are 

still  before  the  court  with  no  pleading  against  any 

employer. 

Mr.  Scholz :  I  do  not  think  that  is  quite  a  correct 
statement. 

Mr.  Hatch :  There  is  no  pleading  here — let  us  say 
they  have  a  claim  against  the  partnership;  that 
W'Ould  be  a  matter  for  the  receivership.  There  is  no 
assertion  in  any  pleading  that  Mr.  Tsang  is  a  suc- 
cessor in  interest. 

Mr.  Scholz :  Mr.  Hatch  will  have  an  opportunity 
later.  I  suggest  that  we  get  through  with  this  wit- 
ness. 

The  Court:     Proceed. 

Q.  (By  Mr.  Scholz) :  Mr.  Kan,  what  was  the 
Cathay  House,  what  sort  of  business  was  that? 

Mr.  Hatch :  We  will  stipulate  it  was  a  restaurant 
at  the  corner  of  California  and  Grant  Avenue,  and 
that  has  been  its  only  activity  at  any  time. 

Mr.  Karesh :     It  has  a  liquor  license  and  a  bar? 

Mr.  Hatch :  It  has  a  liquor  license,  but  no  bar.  It 
has  a  service  bar. 

Mr.  Scholz:  Now,  how  did  this  Cathay  House, 
the  restaurant,  come  into  existence? 

A.  Well,  it  goes  back  quite  a  ways.  Dr.  Theodore 
Lee  approached  me [26] 

Mr.  Hatch :     I  will  object  to  this  as  immaterial. 

Mr.  Scholz:     It  is  just  preliminary. 

Mr.  Hatch:  As  a  matter  of  information  to  the 
court,  I  w^ll  state  Mr.  Kan  and  Dr.  Theodore  Lee 
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formed  this  restaurant,  formed  the  restaurant,  and 
that  Einest  Tsang  came  in  briefly  after  its  origin ; 
that  stock  was  issued  to  Tsang.  Dr.  Lee  sold  out  and 
Mr.  Tsang  put  additional  money  in,  bought  addi- 
tional stock,  and  by  the  time  that  Mr.  Kan  went  into 
the  service  that  Mr.  Tsang  was  the  majority  stock- 
holder. 

Mr.  Seholz :  And  will  you  stipulate  that  Kan  held 
a  comparative  position  to  that  of  Mr.  Tsang  ? 

Mr.  Hatch :  There  is  no  doubt  that  Mr.  Kan  held 
a  comparative  position. 

Mr.  Karesh :     Is  that  stipulated '? 

Mr.  Hatch :     Yes. 

Mr.  Seholz :  Is  it  also  stipulated  that  the  x)osition 
held  by  Mr.  Kan  was  not  a  temporary  position  and 
was  not  just  only  for  a  short  period  of  time  ? 

Mr.  Hatch :  That  is  right.  In  other  words,  he  was 
on  a  temporary  unrestricted  basis  and  had  been  there 
since  the  inception. 

Mr.  Seholz:     You  say  temporary? 

Mr.  Hatch :  He  was  employed  by  the  corporation 
since  its  inception,  but  of  course  he  had  no  contract. 
The  corporation  had  a  legal  right  to  discharge  him  at 
any  time,  as  it  could  discharge  any  other  employee. 

Mr.  Seholz:  That  is  correct.  The  only  point  I 
had  was  [27]  that  it  w^as  not  merely  for  a  day  or  tw^o. 

Mr.  Hatch:  He  had  held  the  job  for  a  period  of 
years. 

Mr.  Karesh:     You  mean  as  a  regular  employee. 

Mr.  Hatch :     As  a  regular  employee. 

Mr.  Karesh :     Is  that  stipulated  ? 

Mr.  Hatch:     Yes. 
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Mr.  Karesli:  Since  the  inception  of  the  Cathay 
House  in  1939? 

Mr.  Hatch:     Correct. 

Mr.  Scholz :  Up  to  the  time  he  left  for  the  serv- 
ice? 

Mr.  Hatch:     Yes. 

Mr.  Scholz:     That  eliminates  all  that. 

Q.  What  were  your  duties  with  the  Cathay 
House  ? 

A.  My  duties  as  general  manager  were  to  take 
care  of  buying  or  purchasing  all  supplies,  setting  up 
the  system  of  operations,  taking  care  of  the  advertis- 
ing, making  up  the  menus,  making  any  change  that 
had  anything  to  do  with  the  operation  of  the  restau- 
rant. 

Q.     What  were  Mr.  Tsang's  duties  at  that  time? 

A.  Mr.  Tsang  's  duties  were  mostly  taking  care  of 
the  cash,  the  banking,  and  purchasing  of  liquor.  Oc- 
casionally he  helped  on  the  floor  in  the  business. 

Q.  For  the  purpose  of  the  record,  tlipt  v/as 
started  by  you  and  Dr  Lee  about  October,  1939  % 

A.  It  was  started  around  July,  1939,  but  the 
actual  opening  of  [28]  Cathay  House  was  October  7, 
1939. 

Mr.  Scholz:  The  corporation  was  incorporated 
on  September  28,  1939,  is  that  stipulated? 

Mr.  Hatch :     Yes. 

Q.  (By  Mr.  Scholz):  The  Cathay  House  was 
very  successful,  was  it  not  ? 

A.     It  was. 
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Q.     And  it  made  over  $200,000? 

A.     I  think  in  excess  of  $200,000. 

Q.  By  that  I  do  not  mean  gross  profit.  Was  that 
net  or  gross  ? 

A.     That  is  net  profit. 

Q.     They  have  now  assets  of  $100,000  or  more  ? 

A.  It  had  assets  of  over  $200,000  in  cash  alone  in 
August,  1946. 

Q.  Now,  what  was  Tsang 's  official  position  at  the 
time  you  left  for  the  service.  United  States  Service, 
by  that  I  mean  outside  of  president,  was  he,  if  I  may 
lead  you,  was  he  a  co-manager? 

A.     Yes,  he  was. 

Q.     With  you?  A.     Yes. 

Mr.  Hatch:  I  have  no  objection  to  it  except  it 
clutters  up  the  record. 

Mr.  Scholz:  Is  it  stipulated  that  John  Kan  and 
Ernest  Tsang  were  co-general  managers  at  the  time 
he  left  for  the  service  in  the  United  States  Army? 

Mr.  Hatch :  That  he  acted  as  such  without  any 
title.  [29] 

Mr.  Karesh:     The  stationery  shows  a  title. 

Mr.  Hatch :  The  letterhead  shows  the  name  of  two 
individuals  without  any  title.  I  don 't  know  that  any 
official  titles  were  ever  granted  by  the  corporation. 

Mr.  Scholz :  I  am  going  to  offer  this  in  evidence 
as  soon  as  I  lay  the  foundation. 

Q.  Mr.  Kan,  I  hand  you  herewith  a  business  card 
and  also  a  letterhead  on  which  is  written  "Cathay 
House,"  aiid  on  the  letterhead  is  "John  J.  Kan  and 
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Ernest  Tsang,"  and  on  the  card  is  ''John  J.  Kan, 
General  Manager,"  and  ask  you  if  Mr.  Tsang  was 
familiar  with  this  stationery. 

A.  Yes,  Mr.  Tsang  was  familiar  with  the  station- 
ery ;  he  also  used  the  same  stationery,  and  at  the  time 
these  cards  were  printed  there  were  some  printed  for 
Mr.  Tsang,  so  that  the  stationery  would  all  be  uni- 
form. 

Q.  In  other  words,  then,  as  I  understand  the  let- 
terhead was  used  by  Mr.  Tsang  and  yourself,  and  the 
card  was  used  by  Mr.  Tsang  and  by  yourself  and  in- 
stead of  vs^here  "John  J.  Kan,  General  Manager"  is 
written  Mr.  Tsang  had  his  name  there? 

A.     That  is  correct. 

Mr.  Scholz :     I  offer  this  in  evidence. 

The  Court:     It  may  be  admitted  and  marked. 
(The  card  and  letterhead  were  marked  Plain- 
tiff's Exhibit  4  in  evidence.) 

Q.  (By  Mr.  Scholz)  :  Now,  at  the  time  or  just 
prior  to  your  [30]  induction  into  the  military  serv- 
ice of  the  United  States  what  was  Mr.  Tsang 's 
salary? 

A.  At  the  time  I  was  inducted  into  the  Army  Mr. 
Tsang's  salary  was  $500  a  month;  it  was  the  same  as 
mine. 

Q.  Now,  upon  your  return  from  the  Army  and 
within  90  days  after  you  were  discharged  from  the 
Army,  you  have  already  stated  that  you  asked  Mr. 
Tsang  for  a  return  of  your  position.  What  was  Mr. 
Tsang's  salary  at  that  time? 

A.  Mr.  Tsang's  salary  at  the  time  I  first  saw  him 
after  my  return,  after  my  discharge  there 
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The  Court :     Fix  the  time  as  near  as  you  can. 

Ml'.  Scholz:     Fix  the  time. 

A.  Tliat  was  December  4,  1943 ;  that  was  my  first 
day  in  to\^^l  after  I  was  discharged.  His  salary  at 
that  time,  as  I  understand,  was  $750  a  month. 

Mr.  Hatch:  From  the  partnership,  we  so  stipu- 
late. 

Mr.  Scholz:     So  stipulated. 

Q.  Now,  did  Mr.  Tsang  refuse  or  decline  to  re- 
em.ploy  you  and  restore  you  to  the  position  which 
you  had  prior  to  your  entrance  into  the  military 
service  of  tlie  United  States'?  If  that  is  not  clear,  I 
will  reframe  it.  You  have  already  testified  that  you 
saw  Mr.  Tsang  about  being  re-employed,  did  you 
not?  A.     That  is  right. 

Q.     And  you  have  already  testified  that  that  was 
about  December  4,  1943?  [31]  A.     1943. 

Q.  At  that  time  did  you  ask  Mr.  Tsang  to  be  re- 
stored to  the  position  that  you  formerly  occupied  be- 
fore your  entrance  into  the  military  service  ? 

A.     Yes,  I  did. 

Q.  Did  he  refuse  to  re-employ  you  upon  the  same 
terms  and  conditions'? 

A.     Not  on  that  day,  no. 

Q.     What  happened  on  that  day "? 

A.  When  I  first  arrived  in  town  I  reported  to  my 
draft  board  and  then  I  went  to  see  Mr.  Tsang  at  the 
Cathay  House,  and  I  told  him  I  was  discharged  and 
I  wanted  to  come  back  to  work  at  the  Cathay 
House,    and   Mr.    Tsang    told   me    it   was    now    a 
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limited  partnership  and  under  those  conditions  I 
could  not  be  re-employed.  However,  he  made  an  ap- 
pointment for  luncheon,  to  discuss  that  matter,  and 
we  did  have  a  meeting,  I  believe,  on  December  15, 
1943,  and  discussed  my  coming  back  to  work. 

Q.  Now,  what  happened  at  that  December  15, 
1943  meeting  with  Mr.  Tsang? 

A.  As  I  recall  we  had  lunch  at  the  Fishermen's 
Grotto  at  Fisherman's  Wharf,  \\dth  Mr.  Tsang. 

Q.  Was  there  anybody  else  present  besides  you 
two  ? 

A.  No,  there  was  no  one  besides  Mr.  Tsang  and 
myself.  I  asked  Mr.  Tsang  at  that  time  why  he  had 
not  informed  me  of  the  change-over  from  the  corpo- 
ration to  a  limited  partnership,  and  [32]  why  he  liad 
tv  rift  en  me,  because  he  had  told  me  before  I  left  if 
there  were  any  major  changes  made  in  the  operation 
of  the  company  he  would  so  inform  me,  Mr.  Tsang 
said,  well,  he  was  not  very  good  at  \^T:'iting,  and 
he  was  quite  sure  I  would  have  approved  of  the 
change-over.  And  I  told  Mr.  Tsang  I  did  not  care 
particularly  if  he  was  the  general  partner  and  oper- 
ated the  business  as  such  provided  I  would  receive 
my  old  position  back.  I  told  him  I  knew  that  he  was 
employed  by  the  partnership  under  a  contract  of  $750 
a  month,  and  I  would  be  quite  willing  to  go  back  to 
work  at  $750  a  month,  receiving  the  same  salary  as 
he,  because  we  had  an  oral  agreement  that  our  sala- 
ries would  always  be  equal.  Mr.  Tsang  said  then 
that  he  personally  was  in  favor  of  my  receiving  the 
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same  salary  as  himself,  which  was  $750  a  month,  but 
he  wanted  to  discuss  it  with  his  business  partner,  Mr. 
George  Chew  when  Mr.  Chew  would  return  from  out 
of  town.  On  about  December  18  I  again  went  to  the 
Cathay  House  and  saw  Mr.  Tsang,  and  asked  him 
whether  he  had  seen  Mr.  Chew,  and  Mr.  Tsang  said 
that  he  was  not  able  to  get  in  touch  with  him.  I  again 
told  him  that  I  was  quite  anxious  to  come  back  to 
work  at  the  Cathay  House.  Mr.  Tsang  seemed  very 
irritated  about  my  presence  and  refused  to  discuss 
the  matter  any  further.  This  went  on  for  a  time.  I 
went  back  again  to  the  Cathay  House  three  or  four 
times  after  that,  and  tried  to  get  Mr.  Tsang  to  talk 
about  my  return,  but  each  time  he  would  procrasti- 
nate, and  said  he  wanted  more  time  to  think  things 
over,  [33]  and  finally  Mr.  Tsang  told  me  on  one  of 
those  occasions  to  go  out  and  look  for  a  job  some- 
where else,  to  which  I  responded  I  was  one  of  the 
founders  of  the  company  and  I  did  not  see  any  rea- 
son why  I  should  go  out  and  look  for  a  job  some- 
where else,  because  I  was  already  a  partner  in  the 
restaurant. 

Then  around  January  18  I  believe  I  went  back  to 
see  Mr.  Tsang  again,  and  I  told  him  our  funds  were 
getting  very  low,  that  we  had  spent  most  of  our 
savings  when  I  was  in  service,  and  my  wife  was  not 
making  very  much,  and  I  said  I  would  like  to  get 
some  guarantee  about  my  return  to  my  position. 
Mr.  Tsang  then  refused  to  show  me  his  contract  of 
employment  with  the  partnership ;  he  said  he  did  not 
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know  where  it  was ;  he  said  he  did  not  know  where 

the  limited  partnership  papers  were. 

Finally,  we  agreed  that  we  would  meet  in  Mr. 
Hatch's  office,  because  Mr.  Tsang  said,  "Now,  even 
if  I  take  you  back,  are  you  willing  to  go  down  to 
my  attorney's  office  to  see  what  he  has  to  say  about 
it?"  So  we  did  arrange  a  meeting  on  January  20th 
to  be  held  at  Mr.  Hatch's  office. 

Q.     January  20th? 

A.  Yes,  1944.  Present  at  that  meeting  were  Mr. 
George  Chew,  Mr.  Tsang,  Mr.  Hatch,  and  myself. 
Mr.  Hatch  did  most  of  the  talls:ing  that  day.  He 
explained  to  me  that  prior  to  my  entry  in  the  Army 
I  was  co-manager  with  Mr.  Tsang  in  the  Cathay 
House,  and  now  it  was  a  limited  partnership,  and  he 
said,  "I  advised  Mr.  Tsang  not  to  re-em])loy  you, 
because  a  limited  partner  cannot  [34]  be  active.  Of 
course,  you  also  know  Mr.  Tsang  is  in  the  driver's 
seat,  but  in  order  for  you  to  go  back  to  your  position 
there  are  certain  papers  you  must  sign  to  get  your 
job  back."  Those  conditions  were  first  to  sign  over 
all  my  stock  to  my  wife;  second,  I  was  to  sign  a 
release  to  all  claims  of  every  nature,  and,  third,  I 
was  to  sign  a  contract  of  employment.  I  did  not 
quite  get  it  clear.  After  that  discussion  I  told 
Mr.  Hatch  if  I  have  to  sign  any  kind  of  papers  to 
get  my  job  back  I  certainly  would  like  to  have  rny 
attorney  present,  so  we  could  all  agree  upon  what 
was  to  go  into  the  contract  and  the  release.  So 
another  meeting  was  arranged  whereby  my  attorney, 
Mr.  Romer,  could  ]3e  present,  and  that  was  to  ])e 
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held  on  January  24,  1944.  The  same  people  were 
present,  except  with  the  addition  of  Mr.  Romer.  At 
that  time  Mr.  Hatch  denied  that  there  was  any  dis- 
cussion of  any  contract  of  employment,  which  I  was 
led  to  believe  I  was  to  have  because  of  the  fact  that 
I  felt  that  if  there  was 

Q.     Just  what  he  said. 

A.  Mr.  Hatch  and  I  had  never  discussed  the 
contract  of  employment  before  Mr.  Romer.  I  did 
not  think  it  was  much  protection  for  me  to  go  back 
to  work. 

Q.  Did  Mr.  Hatch  say  anything  else  that  he 
wanted  you  to  sign  over  at  that  time,  anything  about 
a  release  of  any  kind? 

A.  Well,  on  January  20th  he  w^anted  me  to 
sign 

Q.     I  am  talking  about  January  24th.  [35] 

A.  He  did  discuss  a  release  at  that  time,  on  Jan- 
uary 24th,  but  being  that  I  felt  there  was  no  protec- 
tion for  me  whatsoever  if  I  signed  over  all  my  stock 
and  signed  a  release  and  signed  away  all  my  rights, 
which  I  had  under  Selective  Service,  I  wanted  a 
contract  of  employment  such  as  Mr.  Tsang  had.  So 
finally  Mr.  Komer  suggested  why  didn't  I  go  back 
to  work  without  signing  any  papers  of  any  sort, 
"Why  don't  you  go  back  to  work?"  And  then 
finally  Mr.  Romer  suggested  that  Mr.  Tsang  and  I 
had  known  each  other  all  these  years,  "Why  don't 
you  get  together  and  discuss  it  without  the  presence 
of  attorneys  ?"  And  that  was  the  crux  of  that  meet- 
ing, and  it  was  finally  decided  that  Mr.  Tsang  and 
I  would  discuss  it  ourselves. 
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Q.  At  any  of  these  meetings  up  to  and  including 
January  24,  was  $750  offered  3^ou  at  any  time? 

A.     No. 

Q.  Now,  you  said  that  meeting  terminated  on 
January  24  that  you  and  Tsang  were  to  get  together 
on  another  meeting.  A.     That  is  correct. 

Q.     Did  you  do  so? 

A.     Yes,  I  did  go  back  to  see  Mr.  Tsang. 

Q.  How  long  after  January  24,  1944  was  that 
meeting  ? 

A.  I  don't  remember  the  exact  date,  but  I  think 
it  was  about  a  week  after  that  I  went  to  the  Cathay 
House  to  see  Mr.  Tsang. 

Q.  Was  there  anybody  else  there  besides  you  and 
Mr.  Tsang  that  day?  [36] 

A.  No,  just  Mr.  Tsang  and  myself,  and  he 
seemed  to  be  agreeable  to  my  coming  back  to  work, 
and  also  that  he  would  give  me  a  contract  of  employ- 
ment such  as  he  had.  However,  he  said,  "I  do  not 
think  this  can  be  final  until  I  think  a])out  it 
further,"  so  a  few  days  later  when  I  did  go  back  I 
asked  for  my  job  at  $500  a  month  again. 

Q.  Just  a  minute.  At  that  meeting  shortly 
after  January  24th  you  say  that  Mr.  Tsang  was 
apparently  in  a  friendly  mood  and  agreed  to  give 
you  a  contract  of  emi^loyment  ?  A,     Yes. 

Q.  Was  there  any  condition  attached  to  that? 
Did  he  state  that  you  would  have  to  do  any  par- 
ticular thing? 

A.  No,  there  was  not.  It  was  a  very  short 
meetmg. 
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Q.     Was  anything  finally  decided? 

A,  I  was  led  to  believe  at  that  meeting  that  I 
was  ready  to  go  back  to  work. 

Mr.  Hatch:     Is  that  the  meeting  of  January  24? 

Mr.  Scholz:     No,  it  was  shortly  after  that. 

The  Court:  The  week  following  the  24th, 
approximately  ? 

Mr.  Scholz:    That  was  the  week  following? 

A.  About  a  week  following  January  24,  and  I 
thought  that  I  was  ready  to  go  back  to  work.  Then 
a  few  days  later  when  I  did  go  back  to  see  Mr.  Tsang 
he  was  very  arrogant  and  said  he  did  not  want  to 
talk  about  the  matter,  and  just  walked  away,  and 
I  walked  out ;  he  didii  't  want  me  to  come  up  to  the 
Cathay  [37]  House  and  be  there  any  more. 

Q.     What  did  he  say  and  do  at  that  meeting  ? 

A.  I  told  him  at  that  time  that  I  was  ready  to 
go  back  to  work — I  said,  "Now,  we  are  going  to 
get  together  on  this,  I  am  willing  to  go  back  at  $500 
a  month."  And  he  said,  "Well,  I  thought  one  time 
things  would  work  out  but  it  won't  work  out  now," 
and  he  just  walked  away. 

Q.     He  refused  to  discuss  it? 

A.     He  refused  to  discuss  it. 

Q.  Did  that  terminate  your  endeavor  to  have 
Tsang  re-employ  you  ?  A.     It  did. 

Q.     As  far  as  you  were  concerned  ? 

A.     That  is  right. 

Q.  What  did  you  do  next  about  re-employment  ? 
Did  you  go  to  the  Selective  Service  or  any  place 
else? 
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A.  I  conferred  with  Mr.  Romer  and  told  him 
what  had  transpired  in  my  discussion  with  Mr. 
Tsang,  and  finally  we  did  make  application  to  the 
Selective  Service  to  hear  the  case.  The  draft  board, 
I  believe,  received  a  letter  from  me  with  all  of  the 
details. 

Mr.  Karesh:    About  when? 

A.  I  believe  that  was — I  have  the  letter  right 
here,  a  copy  of  the  letter,  if  you  wish  to  see  it. 

Q.     That  was  shortly  thereafter  % 

A.  It  was  about  a  month  or  two  later.  I  under- 
stand that  the  [38]  draft  board  was  unable  to  make 
a  decision  on  it,  and  they  sent  it  to  Sacramento,  and 
it  laid  up  there  for  almost  a  year,  and  no  action  was 
taken. 

Q.  (By  Mr.  Scholz)  :  Then  the  United  States 
Attorney's  Office  contacted  you? 

A.  I  finally  contacted  Mr.  Karesh  and  told  Mr. 
Karesh  about  the  case. 

Q.  Going  back  to  Mr.  Tsang,  of  the  assets  still 
remaining  in  this  limited  partnership,  approxi- 
mately what  does  he  own  of  that  % 

Mr.  Hatch:  I  will  suggest  a  stipulation  in  that 
regard.  It  is  a  fact  and  I  know  it  to  be  a  fact  that 
the  partnership  has  persisted  in  the  same  form, 
amounts  of  interest,  since  the  time  of  the  filing  of 
the  suit,  and  these  are  shown  in  the  articles  of 
partnership. 

The  Court :    What  percentage  does  he  have  ? 

Mr.  Hatch:  In  the  corporation  the  total  capitali- 
zation was  9700  shares  of  capital  stock  as  of  the 
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time  Kan  went  into  the  service.  The  stockholders 
and  the  amount  of  stock  held  at  that  time  is  as 
follows:  Ernest  Tsang,  5300  shares;  L.  M.  Carter, 
100  shares;  Paul  Yuke,  100  shares;  George  Chew, 
1500  shares ;  John  J.  Kan,  1000  shares ;  Helen  Chan, 
his  wife,  100  shares ;  Philip  Pong,  1000  shares ;  Fred 
Leong,  400  shares;  George  Chin,  200  shares,  a  total 
of  9700  shares. 

Wlien  the  partnership  was  formed  it  was  formed 
upon  the  same  basis  of  association  as  to  the  limited 
partners,  and  there  [39]  have  been  some  minor 
changes,  some  sales  or  exchanges  of  interest,  and 
the  interest  of  Mr.  Tsang  has  remained  and  now 
is  5300  out  of  9700,  and  Mr.  Kan  and  his  wife's 
interest  remains  the  same  at  1100  shares  out  of 
9700.  These  proportions  were  determined  according 
to  the  amount  of  money  each  one  contributed.  After 
the  taking  over  of  the  capital  stock  of  the  corpora- 
tion George  Chew's  stock  belonged  to  Prank  B. 
Wong,  it  did  not  belong  to  Mr.  Tsang;  he  had  no 
control  over  that  stock  whatsoever.  He  had  no 
control  over  the  Prank  B.  Wong  stock. 

Mr.  Karesh:  How  about  the  other  stock?  How 
about  Mr.  L.  M.  Carter's  stock? 

Mr.  Hatch:  L.  M.  Carter  is  a  Government  em- 
ployee, and  Luke,  and  whether  or  not  they  and  one 
or  two  of  the  other  minor  shareholders  are  dummies, 
let  us  say,  for  Mr.  Tsang  makes  little  difference, 
because  in  his  own  name  Mr.  Tsang  owns  a  pre- 
ponderance of  the  stock.     Now,   Fred  Leong   and 
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George  Chin  are  friends  of  Mr.  Kan ;  I  do  not  know 
whether  he  controls  them,  or  not ;  I  think  it  is  imma- 
terial. I  know  that  they  joined  with  him  in  the 
dissolution  proceedings. 

Mr.  Karesh:  Isn't  it  true  that  Mr.  Tsang  has 
bought  the  business — they  bought  it  for  about 
$25,100? 

Mr.  Hatch:  Yes,  I  think  Mr.  Kan's  ]3id  was  24,- 
900  and  he  refused  to  go  any  higher,  and  Mr.  Tsang 
bought  it. 

The  Witness:     You  did  the  bidding  against  me. 

Mr.  Hatch:  Yes,  I  was  acting  as  Mr.  Tsang 's 
representative.  [40] 

The  Witness :  You  had  the  lease,  and  that  is  why 
I  did  not  bid  higher. 

Mr.  Hatch:  I  was  acting  as  the  attorney  and 
representative  of  Mr.  Tsang  in  the  bidding,  and  our 
bid  was  $25,100  for  the  assets  of  the  Cathay  House, 
save  the  money  in  bank  or  accoimts  receivable. 
Judge  Ames,  on  the  other  hand,  started  the  bidding 
for  Mr.  Kan  and  later  Mr.  Kan  took  on  and  made 
his  own  bid.  Each  party  put  in  probably  two  dozen 
bids,  jmnping  up  one  hmidred  or  two  hundred  at  a 
time. 

Mr.  Karesh:     That  is  stipulated? 

Mr.  Hatch :    That  is  stipulated. 

The  Court:  We  mil  take  a  recess  imtil  two 
o  'clock. 

(A   recess   was   thereupon   taken   until   two 
o'clock  p.m.)  [41] 
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The  Court :    You  may  proceed,  gentlemen. 

Mr.  Hatch:  Concernmg  the  stipulation  that  I 
was  making  in  response  to  the  question  asked  by 
counsel,  which  was  interrupted  by  the  noon  recess, 
since  the  date  of  the  sale  on  August  30th  of  last  year, 
when  Mr.  Tsang  was  the  successful  bidder,  the  busi- 
ness has  been  run  as  a  partnership  between  Mr. 
Tsang,  Frank  Bing  Wong,  and  Philip  Fong. 

Also  that  in  relation  to  the  dissolution  proceedings 
in  which  the  sale  was  made,  Mr.  Kan  and  his  wife 
have  the  same  interest  as  they  had  in  the  partner- 
ship, namely,  1100  out  of  9700.  So  when  they  talk 
about  the  amount  of  money  that  is  over  there  in  the 
dissolution  proceeding  to  be  divided  up,  he  is  get- 
ting his  share.  I  trust  that  the  comment  of  counsel 
this  morning  as  to  this  fund  to  be  divided  up  is  not 
suggested  to  your  Honor  in  the  view  that  it  would 
influence  your  Honor  in  the  decision  of  this  case 
upon  the  merits.  Mr.  Kan  has  participated  in  the 
benefits  of  the  building  up  of  the  partnership  busi- 
ness just  the  same  as  all  of  the  other  partners. 

Mr,  Karesh:  You  mean  up  to  the  time  of  dis- 
solution. He  did  not  participate  in  the  new 
business  ? 

Mr.  Hatch:  He  has  no  interest  in  the  business 
since  the  sale  on  August  30th  of  the  physical  assets, 
consisting  of  the  stock  in  trade,  furniture,  etc.  [42] 

Mr.  Karesh :    And  the  lease  ? 
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Mr.  Hatch :    Not  the  lease. 

Mr.  Karesh :    The  liquor  license  ? 

Mr.  Hatch:    The  liquor  license. 

Mr.  Karesh:  Isn't  it  true  that  Frank  B.  Wong 
o\\ais  the  property? 

Mr.  Hatch:  He  does  not.  The  premises  belong 
to  the  Musto  family. 

Mr.  Karesh:  Isn't  it  true  that  the  owner  of  the 
premises  would  not  lease  the  premises  to  Kan  ? 

Mr.  Hatch :  The  building  has  belonged  for  many 
years  to  the  Musto  famil}^,  and  has  been  leased  for 
all  these  years  to  the  Wong  Chung  Company,  an 
exporting  and  importing  firm,  which  in  later  years 
contracted  for  the  use  of  the  lower  floor.  At  the 
time  the  Cathay  House  was  started  the  upper  two 
floors  were  rented  by  the  Wong  Chung  Company  to 
the  Cathay  House.  Following  numerous  disputes 
between  the  Wong  Chung  Company  and  Mr.  Kan 
the  exporting  company  was  no  longer  willing  to  rent 
the  premises  or  lease  the  premises  to  any  concern  in 
which  Mr.  Kan  had  any  interest. 

Q.  (By  Mr.  Karesh)  :  Then  it  is  true  that  any 
bid  that  might  have  been  made  by  Kan  would  have 
been  an  idle  act,  because  he  could  not  have  got  the 
premises  anyway? 

Mr.  Hatch:  That  would  be  difficult  for  me  to 
answer.  That  was  my  opinion  at  the  time  and  is  my 
opinion  at  this  time.  [43]  However,  Mr.  Kan's 
theory  was  that  the  lease  was  an  asset  of  the  partner- 
ship acquired  by  Mr.  Kan  while  he  was  the  agent 
of  the  partnership,  and  therefore  he  held  it  in  a 
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fiduciary  capacity,  and  he  bid  up  to  just  under 
$25,000  on  that  theory,  that  he  could  enforce  it,  I 
guess,  and  then  did  not  want  to  go  any  higher. 

Mr.  Scholz :  Mr.  Hatch,  as  I  understand  it,  Mr. 
Tsang  bid  in  and  purchased  the  Cathay  House. 

Mr.  Hatch :    He  was  the  sole  purchaser. 

Mr.  Scholz:  And  it  is  now  being  operated  as  a 
partnership  in  which  Mr.  Kan  has  no  interest? 

Mr.  Hatch :    That  is  correct. 

Mr.  Scholz:  And  also  I  think,  Mr.  Hatch,  that 
you  stipulated  to  this,  that  the  partnership  was 
formed  while  Mr.  Kan  was  in  the  Army,  because  you 
advised  it  for  tax  purposes  ? 

Mr.  Hatch :  The  facts  in  that  regard  are  that  the 
corporation  was  making  a  profit  of  in  the  neighbor- 
hood of  $60,000  a  year.  That  was  during  the  period 
when  we  had  excess  profits  taxes.  The  tax  rate  of 
corporations  was  95  jjer  cent,  and  in  order  to 
mmimize  that  I  advised  that  they  operate  as  a  part- 
nership, and  I  drew  up  the  articles  of  partnership. 
Mr.  Kan  was  away,  but  his  wife  had  his  power  of 
attorney.  Mrs.  Kan  took  the  document  to  Mr. 
Sidney  Romer,  who  was  the  attorney  for  Mr.  and 
Mrs.  Kan,  and  Mr.  Romer  approved  the  document, 
whereupon  Mrs.  Kan  signed  her  husband's  name 
and  her  name. 

Mr.  Scholz:  I  asked  you  if  you  could  stipulate 
to  that  [44]  point,  Mr.  Hatch. 

Mr.  Hatch :  I  will  not  make  a  partial  stipulation, 
because  if  I  did  it  would  only  be  part  of  the  truth. 

Mr.  Scholz :    That  is  all  I  wanted  to  know. 
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Mr.  Scholz :  Will  you  stipulate  that  prior  to  Mr. 
Kan  leaving  Mr.  Tsang  was  receiving  |500  a  month  % 

Mr.  Hatch :  There  is  no  dispute  about  tliat ;  prior 
to  Kan's  leaving  Tsang  was  receiving  $500  a  raontli, 
and  after  Mr.  Kan  left  Mr.  Tsang 's  salary  was 
raised  to  $750  a  month,  and  remained  such  until  the 
end  of  the  partnership. 

Mr.  Scholz :     Will  you  take  the  stand,  Mr.  Kan? 
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recalled ; 

Direct  Examination 
(Resumed) 

By  Mr.  Scholz: 

Q.  Mr.  Kan,  on  your  return  from  the  service  in 
the  armed  forces  of  the  United  States,  it  has  been 
stipulated  Mr.  Tsang  was  still  acting  as  general 
manager  or  as  one  of  the  two  general  managers. 

A.  I  believe  he  was  acting  in  the  capacity  of 
manager. 

Q.  Was  there  anybody  else  occupying  the  posi- 
tion that  you  had  when  you  left  for  service  ? 

A.     Not  occupying  it  under  that  title. 

Q.  Was  there  anybody  else  in  there  doing  the 
same  kind  of  work  that  you  did  % 

A.  Yes,  there  was  a  man  on  the  floor,  and  I  be- 
lieve there  was  [45]  another  girl  who  was  employed ; 
there  were  two. 

Mr.  Scholz :     I  think  that  is  all. 

Mr.  Karesh :  Have  you  stated  what  the  duties  of 
the  new  man  were  ? 
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A.  Yes,  the  duties  of  the  new  man  were  to  act 
as  a  host  to  seat  the  people,  to  supervise. 

Q.     Was  it  similar  to  the  job  you  performed  ? 

A.     It  was  in  a  way  similar. 

Q.  At  any  time  have  you  been  offered  the  posi- 
tion as  one  of  the  general  managers  since  your  re- 
turn from  the  service  of  the  Cathay  House? 

A.     No. 

Mr.  Karesh:    That  is  all. 

Cross-Examination 

By  Mr.  Hatch: 

Q.  Mr.  Kan,  is  it  true,  is  it  not,  that  the  Cathay 
House  at  the  beginning  was  operated  as  a  corpora- 
tion ?  A.    Yes. 

Q.  It  operated  as  a  corporation  up  to  October  1, 
1943?  A.     I  think  that  is  true. 

Q.  And  from  October  1,  1943  up  to  October  1, 
1946  it  operated  as  a  limited  partnership? 

A.     That  is  true. 

Q.  And  it  is  true  that  none  of  the  times  was  Mr. 
Tsang  the  operator  of  the  business  in  his  own  name  ? 

A.  That  I  don't  know,  because  I  never  seen  the 
limited  partnership  [46]  papers. 

Q.  Do  you  know  of  any  time  when  Mr.  Tsang 
was  the  sole  proprietor  and  owner  of  the  business  ? 

A.     No. 

Q.  You  were  the  person  who  filed  the  suit  in  the 
Superior  Court  for  the  dissolution  of  the  partner- 
ship, were  you  not? 
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Mr.  Scholz:  I  object  to  that  on  the  ground  it  is 
immaterial,  irrelevant,  and  incompetent. 

The  Court :    The  objection  is  overruled. 

A.     Yes. 

Q.  (By  Mr.  Hatch)  :  And  in  that  connection  you 
have  been  continuously  represented  from  the  incep- 
tion until  the  present  time  by  Judge  Ames  and  Mr. 
Sidney  Romer,  who  is  here  in  court  ?  A.     Yes. 

Mr.  Scholz:  Just  a  moment.  In  our  view  this 
entire  line  of  interrogation  is  beside  the  issue.  I  do 
not  want  to  keep  interrupting  by  objecting  to  the 
questions,  so  may  it  be  stipulted,  if  your  Honor 
please,  that  my  objection  goes  to  this  entire  line  of 
questioning  ? 

The  Court :    The  record  may  so  show. 

Mr.  Hatch :    That  is  agreeable. 

Q.  It  is  a  fact,  is  it  not,  that  you  brought  this 
matter  of  the  restitution  of  your  position  to  the 
office  of  the  United  States  Attorney  long  before  you 
brought  the  suit  for  dissolution? 

A.     That  is  right. 

Q.  It  is  also  a  fact  that  at  the  time  when  you 
first  brought  [47]  the  matter  to  the  attention  of  the 
United  States  Attorney  and  the  Selective  Sei*vice 
organization,  that  that  was  before  you  filed  your 
cross-complaint  in  the  action  that  was  tried  before 
Judge  Deasy?  A.     Yes. 

Q.  So  that  you  were  aware  at  the  time  that  you 
embarked  on  your  litigation  in  the  State  Court  that 
there  was  a  Federal  phase  to  the  problem  1 

A.     That  is  right. 
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Q.  It  is  true,  is  it  not,  that  while  you  were  in  the 
Army  your  wife  had  a  general  power  of  attorney 
from  you?  A.     That  is  right. 

Q.  And  she  remained  in  San  Francisco  during 
the  time  you  were  away?  A.     That  is  right. 

Q.  And  she  worked  at  the  Cathay  House  as  an 
employee?  A.     That  is  right. 

Q.  It  is  your  understanding,  is  it  not,  that  what- 
ever assets  there  are  pending  in  the  receivership  you 
are  to  receive  your  share  of  the  distribution? 

A.     As  I  understand. 

Q.  And  that  by  stipulation  there  has  been  a  par- 
tial distribution  of  the  smn  of  $100,000? 

A.     That  is  correct. 

Q.     And  you  received  10/97ths  of  that?  [48] 

A.     That  is  correct. 

Q.  That  is  during  the  pendency  of  litigation 
here  ?  A.     Yes. 

Q.  You  also  since  the  expiration  of  the  corpora- 
tion activities  on  one  or  two  occasions  received  100 
per  cent  dividend  from  the  operations  of  the  part- 
nership? A.     I  do  not  recall  right  off-hand. 

Q,     You  got  at  least  one  ? 

A.     I  received  one  dividend. 

Q.  Were  you  aware  uj)  to  this  time  that  in  the 
dissolution  proceedings  that  Jude  Foley  had  made 
an  order  prescribing  the  time  within  which  any 
claim  must  be  filed  against  the  receiver? 

Mr.  Scholz:  If  your  Honor  please,  we  object  to 
any  questions  as  to  the  receivership,  because  we  do 
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not  think  it  is  part  of  the  case;  it  is  immaterial, 
irrelevant,  and  incompetent,  and  has  nothing  to  do 
with  the  case.  May  it  be  stipulated  that  our  objec- 
tion will  go  to  the  interrogation  % 

The  Court:  For  the  purpose  of  the  record,  indi- 
cate the  purpose  of  the  offer. 

Mr.  Hatch :  The  purpose  of  the  offer  is  this,  if  this 
is  a  claim  as  stated  by  counsel,  that  if  successful  it 
would  be  paid  out  of  the  partnership  frmd  in  re- 
ceivership assets,  then,  of  course,  he  should  have 
presented  a  claim  there  instead  of  prosecuting  this 
action  against  Mr.  Tsang  as  an  individual  when  he, 
Kan,  had  an  opportunity  to  present  his  claim  to  the 
receiver  [49]  and  bring  the  receiver  before  the  court. 

Mr.  Karesh:  Isn't  it  true  that  since  the  suit  is 
pending  that  the  Superior  Court  did  not  order  a 
complete  dissolution'? 

Mr.  Hatch :  I  do  not  think  so.  Judge  Foley  has 
very  definitely  indicated  in  his  opinion  the  contrary. 

The  Court :  For  the  limited  purpose  of  the  offer 
I  will  allow  it. 

Q.  (By  Mr.  Hatch) :  Were  you  aware  that 
Judge  Foley  fixed  a  time  limit  within  which  all 
claims  could  be  filed  against  the  receivership? 

Mr.  Scholz:  Objected  to  as  incompetent,  irrele- 
vant and  incompetent,  and  nothing  to  do  with  the 
case.  May  it  be  stipulated  that  any  interrogation 
as  to  the  receivership  the  same  objection  is  made? 

Mr.  Hatch :    We  have  that  understanding. 

A.     Will  you  ask  that  question  again? 
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Q.  Did  you  know  that  Judge  Jj'oley  made  an 
order  that  all  claims  against  the  receivership  would 
have  to  filed  on  or  before  a  certain  date,  and  as  a 
result  of  that  you  did  file  a  claim  over  there? 

A.  No ;  most  of  the  claims  were  filed  through  Mr. 
Romer. 

Q.  You  filed  no  claim,  however,  against  the  re- 
ceiver or  the  partnership  with  respect  to  any  dam- 
ages for  non-employment '? 

A.     That  I  don't  know. 

Q.     You  don't  know  that  you  filed  any?  [50] 

A.     No. 

Mr.  Hatch:  Now,  I  would  like  to  know  what 
we  are  going  to  do  about  these  voluminous  records. 
Counsel  indicated  in  open  court  sometime  before 
the  possibility  of  stipulating  that  they  be  read,  but 
he  wanted,  however,  to  have  Mr.  Kan's  personal 
testimony.  Now,  I  had  the  testimony  of  Mr.  Kan 
taken  on  numerous  occasions,  the  deposition  before 
suit  was  filed  in  the  State  court,  also  his  testimony 
before  Judge  Deasy.  I  wish  to  bring  before  the 
court  now  in  proper  form  that  evidence,  to  show 
that  the  testimony  that  he  has  given  today  is  in 
conflict  v/ith  the  testimony  he  gave  at  that  time, 
and  that  he  did  not  recall  upon  these  early  occasions, 
when  his  recollection  should  have  been  fresh,  he  did 
not  recall  the  things  he  testified  to  at  the  present 
time.  The  only  Avay  I  can  accomplish  that  is  to 
either  have  the  court  receive  those  documents  in 
toto,  or  to  read  them  in  toto,  because  that  is  the 
only  way  I  can  prove  a  negative. 
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Mr.  Karesh:  I  am  going  to  say  this,  you  have 
gone  along  without  laying  any  foundation  for  the 
purpose  of  impeachment.  You  will  have  to  ask  him 
those  questions,  or  otherwise  we  will  ask  that  the 
witness  be  permitted  to  step  down  from  the  stand. 

The  Court:  Have  you  got  the  transcript  you 
refer  to  here? 

Mr.  Hatch:    Yes. 

The  Court:     State  the  purpose  for  the  record. 

Mr.  Hatch:  My  purpose  is  to  prove  that  this 
gentleman  did  not  [51]  recall  on  those  occasions 
the  things  that  he  testified  to  now;  in  other  words, 
I  am  attempting  to  prove  the  negative ;  the  only  way 
I  can  do  that  is  not  to  find  something  in  there  he 
did  testify  to,  but  read  the  entire  transcript  to 
show  that  he  did  not  recall  any  of  them.  Tliis  is  the 
only  way  I  can  prove  that.  My  offer  is  to  show 
that  on  previous  occasions  Mr.  Kan  did  not  testify 
to  what  he  testified  to  today,  and  that  he  was  inter- 
rogated upon  those  subjects. 

The  Court :     Lay  the  foundation  for  that. 

Q.  (By  Mr.  Hatch) :  You  remember,  Mr.  Kan, 
that  your  deposition  was  taken  in  my  office  prior 
to  the  trial  before  Judge  Deasy?  A.     Yes. 

Mr.  Scholz:  If  your  Honor  please,  I  believe  that 
the  witness  has  a  right  to  be  shov/n  the  document 
in  question. 

Mr.  Hatch :  Yes,  he  is  entitled  to  it.  The  deposi- 
tion was  taken  on  January  3,  1945,  and  January  11, 
1945. 

A.  I  don't  remember  the  dates.  I  remember 
there  were  several  depositions  taken. 


110  Ernest  Tsang  vs. 

(Testimony  of  John  J.  Kan.) 

Mr.  Hatch :  I  do  not  have  a  certified  copy  of  that 
document,  and  I  do  not  think  the  Federal  Rules 
permit  provuig  it  by  certification.  The  only  way, 
unless  there  is  an  admission,  would  be  by  having 
the  reporter  who  took  that  deposition  come  out 
and  testify.  I  will  state  to  the  court  this  is  a  true 
copy  of  the  deposition  that  was  taken  at  that  time 
and  place  and  vras  acknowledged  before  Notary 
Public  Alfred  D.  Martin.  [52]  I  will  offer  that  in 
evidence,  if  your  Honor  please,  to  show  the  detail 
of  the  story  as  given  by  the  witness  as  to  what 
transpired  in  the  partnership  with  Mr.  Tsang  before 
then  and  what  transpired  in  conversations  with  Mr. 
Tsang  after  that,  and  that  that  detail  was  not  re- 
lated at  the  time  that  he  v/as  interrogated  upon 
those  subjects. 

Mr.  Karesh:  May  I  make  this  observation. 
Counsel  had  a  full  opportunity  to  take  the  deposi- 
tion of  Mr.  Kan.  He  cannot  use  a  deposition  in 
the  State  court  for  the  purpose  of  impeachment ;  he 
will  have  to  ask  the  witness  if  he  specifically  said 
that,  and  give  him  a  chance  to  explain  his  answer, 
and  we  object  to  the  offer  of  that  particular  deposi- 
tion m  evidence. 

The  Court:  You  will  have  to  lay  a  foundation 
for  that  and  interrogate  the  witness. 

Mr.  Hatch:  I  might  make  this  statement,  the 
fact  that  this  deposition  was  taken  in  the  State 
court,  or  otherwise,  neither  adds  to  nor  subtracts 
from  the  ^alue  of  this  as  evidence,  and  if  it  is 
a  document  which  is  subscribed  by  the  witness  and 
is  contradictory  to  his  present  testimony  it  may  be 
received. 
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Mr.  Karesh:  We  ol^jeet  to  the  deposition.  As  I 
stated,  you  cannot  read  that  into  the  record. 

Mr.  Hatch:  The  only  way  I  can  show  to  your 
Honor  that  he  did  not  testify  about  recalling  that 
which  he  now  says  he  does  is  to  read  the  testimony 
in  its  entirety. 

Mr.  Karesh:  That  is  improper  cross-examina- 
tion, for  the  [53]  purpose  of  impeachment. 

The  Court:  Proceed.  If  it  is  necessary  to  do 
so  it  will  be  done. 

Mr.  Scholz :  Your  Honor  has  ruled  on  that  three 
times. 

The  Court :     Let  us  proceed. 

Mr.  Karesh:  I  ask  that  you  ask  the  question 
and  see  whether  he  said  a  particular  thing,  and 
give  him  a  chance  to  explain. 

Mr.  Hatch:  We  will  ])e  here  a  long  time  if  you 
insist  on  that.  I  would  make  this  suggestion,  be- 
cause it  was  apparently  agreeable  to  Mr.  Karesh 
before,  that  the  docmnent  be  received  in  evidence 
and  your  Honor  defer  ruling  as  your  Honor  made 
a  ruling  on  my  motion  for  nonsuit. 

The  Court:  It  may  Ije  if  you  renevr  that  oifer 
at  the  proper  time  I  will  allow  it,  but  the  foimda- 
tion  has  not  been  laid  for  the  admission  of  it  novr. 

Mr.  Hatch:  The  only  way  I  can  prove  this  is 
by  the  testimony  of  the  reporter. 

Mr.  Karesh :  The  reporter  cannot  add  anything 
to  the  transcript.  The  only  proper  vray  to  do  is 
to  ask  hiin  did  he  say  this,  and  give  him  a  chance 
to  explain. 
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Mr.  Hatch:  I  would  prefer  to  characterize  it 
in  relation  to  proving  the  facts  rather  than  im- 
peachment. 

The  Court:  The  only  thing  the  court  is  con- 
cerned with  here  is  seeking  the  truth. 

Mr.  Hatch:  That  is  the  only  basis  upon  w^hich 
we  offer  evidence,  your  Honor. 

The  Court:     Proceed. 

Q.  (By  Mr.  Hatch)  :  Have  you  glanced  through 
that  testimony?  A.     Yes,  I  have. 

Q.  Those  are  the  answ^ers  you  gave  to  those 
questions?  A.     I  imagine  so. 

Mr.  Scholz:  If  he  is  offering  it  now  for  the 
purpose  of  impeachment,  we  object  to  it.  I  think 
since  the  witness  is  here  present  the  direct  question 
should  be  asked  of  him. 

The  Court:     What  is  before  the  court  now? 

Mr.  Scholz:  The  question  whether  he  gave  that 
testimony,  or  not. 

Mr.  Hatch :     I  think  he  has. 

Q.  I  would  like  to  direct  your  attention  to  the 
transcript,  beginning  on  page  80,  and  ask  that  you 
familiarize  yourself  either  now  or  at  your  con- 
venience as  to  whether  those  are  the  answers  given 
in  response  to  those  questions.  [57] 

A.     Page  80? 

Mr.  Hatch :  I  think  that  is  the  beginning  of  his 
testimony. 

The  Court:  Let  him  read  the  question  and  an- 
swers on  that  particular  page. 
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Q.  (By  Mr.  Hatch) :  Are  those  the  answers 
you  gaA^e  to  those  questions?  A.     Yes. 

Mr.  Karesh :     Let  the  court  know  what  they  were. 

The  Court:  If  there  is  any  objection  you  have 
to  make,  wait  until  the  question  is  propounded. 

Mr.  Karesh:  The  objection  is  that  he  has  not 
laid  the  proper  foundation  to  read  the  question  to 
the  court. 

The  Court :  Give  him  an  opportunity  to  do  that. 
Maybe  he  will  do  that.  There  is  nothing  before  the 
court  to  object  to. 

Mr.  Hatch:  At  this  time  I  offer  in  evidence  as 
defendant's  exhibit  the  document  which  the  witness 
has  identified  as  containing  his  answers  to  the 
questions. 

The  Court:  The  objection  will  be  sustained  to 
them. 

Mr,  Hatch:  First  was  the  deposition.  And  I 
make  the  same  offer  in  reference  to  the  transcript. 

Mr.  Karesh:     The  same  objection. 

The  Court:     The  same  ruling. 

Mr.  Hatch:     I  have  no  further  questions. 

Mr.  Scholz:  If  your  Honor  please,  I  offer  in 
evidence  as  part  of  the  petitioner's  case  a  letter 
written  on  the  stationery  [58]  of  the  stationery  of 
the  Catha}^  House,  similar  to  the  stationery  here- 
tofore introduced  in  evidence,  except  that  the  name 
John  J.  Kan  is  stricken  out  and  it  is  dated  Feb- 
ruarv  1,  1946.   I  will  read  it: 
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''To    the    Members    of    the    Cathay    House,    a 
Limited  Partnership : 

"I  have  deferred  writing  this  letter  for  a 
long  time,  waiting  first  to  be  sure  that  I  am 
doing  the  fair  thing.  As  you  know,  the  part- 
nership has  been  operating  under  a  sublease 
to  me.  One  of  the  partners  admittedly  went  to 
the  landlord  a  while  back  and  tried  to  get  a 
lease  to  the  restaurant  running  in  his  own 
name,  undoubtedly  with  the  intention  of  throw- 
ing the  rest  of  us  out.  The  landlord  refused 
this  request  and  insists  that  he  will  rent  only 
to  me. 

"During  the  past  several  years  certain  of 
the  partners  have  done  everything  within  their 
power  to  destroy  the  business  and  generally  to 
make  trouble.  This  has  resulted  in  a  great  deal 
of  unpleasantness  and  expense.  The  courts 
now  have  declared  that  all  of  the  charges  made 
against  us  were  false  and  untrue. 

"Reluctantly  I  have  reached  the  point  where 
I  am  no  longer  willing  to  continue  to  allow 
the  lease  to  run  for  the  benefit  of  people  who 
act  as  certain  of  the  partners  have.  I  feel  that 
there  is  no  appreciation  on  their  part  for  the 
opportunity  which  I  have  made  possible,  that 
they  participate  in  profits  out  of  this  lease.  [59] 

"I  have  not  the  slightest  doubt  that  had  these 
people  been  able  to  get  the  lease  away  from 
me,  thev  would  have  shut  me  out  immediatelv. 
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"Therefore,  I  wish  to  say  that  I  intend  to 
have  the  property  of  the  partnership  appraised 
and  offered  for  sale  at  an  early  date.  Anybody 
who  wants  to  bid  on  it  has  that  privilege.  A 
notice  will  be  mailed  to  each  of  you,  inform- 
ing of  the  amount  of  the  appraisal  and  the  date 
the  property  of  the  partnership  will  be  put 
up  for  sale. 

"Very  truly  yours, 
Ernest  Tsang." 

The  Court:     It  may  be  admitted  and  marked. 
(The  letter  was  marked  Plaintiff's  Exhibit  5, 
in  evidence.) 

Mr.  Hatch:     What  is  the  date  of  that? 

Mr.  Scholz:     February  1,  1946. 

Q.  (By  Mr.  Hatch)  :  Mr.  Kan,  it  is  true,  is  it 
not,  that  previous  to  the  date  of  that  letter  you 
went  to  the  Wong  Chung  Company  and  tried  to 
get  the  lease  in  your  name?  A.     I  did  not. 

Mr.  Hatch:     No  further  questions. 

SIDNEY  A.  ROMER 

called  as  a  witness  on  behalf  of  petitioner;  sworn. 

Tlie  Clerk:  Will  you  state  your  name  to  the 
court  ? 

A.     Sidney  A.  Romer.  [60] 

Q.  (By  Mr.  Scholz:)  Mr.  Romer,  you  were 
present  in  court  this  morning,  were  you  not? 

A.     Yes,  I  was. 
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Q.  Did  you  hear  Mr.  Kan  testify  that  he  had  a 
conversation  on  January  24  in  which  you  were 
present  ?  A.     Yes. 

Q.     Were  you  present  at  that  time? 

A.     Yes,  I  was. 

Q.     Will  you  state  who  were  present? 

The  Court:     .January  24th  of  what  year? 

Mr.  Scliolz:     What  year  and  who  w^as  present? 

A.  It  was  January  24,  1944.  Present  were  Mr. 
John  Kan,  Robert  Hatch,  Ernest  Tsang,  George 
Chew,  and  myself. 

Q.  Where  did  that  conversation  take  place,  or 
where  did  that  meeting  take  place? 

A.     At  Mr.  Hatch's  office. 

Q.  Will  you  state  what  was  said  and  what  was 
done  at  that  meeting  with  respect  to  the  contro- 
versy here  ? 

A.  Yes:  I  came  into  Mr.  Hatch's  office  with 
Mr.  Kan  and  stated  that  I  was  there  because  I  had 
been  inform^ed  that  we  were  to  discuss  the  terms 
of  a  release  to  be  signed  by  Mr.  Kan,  a  contract 
to  be  executed 

Mr.  Hatch:     Pardon  me.    I  am  going  to  object. 

A.  (Continuing) :  1  am  making  a  state- 
ment as  to  what  I  said  when  I  came  into  the  room. 

The  Court:  His  statement  at  that  time  and 
place.  [61] 

A.  That  I  had  come  prepared  to  discuss  the 
release  that  Mr.  Kan  was  to  execute,  the  contract 
that  was  to  he  given  him  for  re-employment,  and 
assignment  of  his  interest  in  the  business  to  Mrs. 
Kan.    T  was  immediatelv  informed  that  such  was 
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not  the  case,  at  all,  that  Mr.  Kan  was  simply  ex- 
pected, to  sign  a  release  of  all  claims  and  assign  his 
interest  to  his  wife,  without  receiving  any  pref- 
erence of  any  nature;  if  he  did  so  that  he  would 
be  re-employed  at  the  Cathay  House  at  $500  per 
month.  I  said  that  I  could  not  recommend  his  sign- 
ing a  release  and  getting  nothing  whatever  in  re- 
turn, he  would  be  giving  away  all  his  rights  under 
the  Selective  Service  Act,  as  well  as  any  right  that 
he  might  have  of  which  he  might  not  even  be  avv^are, 
and  that  if  he  were  to  sign  a  release  he  must  have 
a  contract;  that  if  no  contract  were  to  be  granted 
then  no  release  should  be  signed.  I  asked  why  he 
could  not  be  permitted  simply  to  return  to  work  at 
the  Cathay  House  without  any  contract,  without 
any  agreem.ent  of  any  nature.  I  was  informed  that 
was  not  possible,  that  the  release  was  a  prerequisite. 
Mr.  Kan  was  in  full  agreement  with  me;  at  the 
time  I  asked  him  in  their  presence  if  he  was  willing 
to  return  to  work  without  any  agreement  and  go 
back  at  a  salarj^  of  $500  per  month,  and  he  said  he 
would;  that  not  being  possible  it  was  my  suggestion, 
or  Mr.  Hatch's,  I  believe  it  was  mine,  that  perhaps 
these  two  people  who  had  known  each  other  so 
many  years,  had  worked  together,  were  being  incum- 
bered by  too  many  attorneys,  and  perhaps  if  [62] 
they  discussed  the  thing  between  themselves  they 
might  arrive  at  some  basis  on  which  Kan  could  go 
back  to  work,  and  that  was  the  basis  on  which  that 
meeting  broke  up. 

Mr.  Scholz:     That  is  all. 
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Cross-Examination 
By  Mr.  Hatch: 

Q.  Mr.  Romer,  is  it  your  intention  to  convey  to 
the  court  that  you  are  quite  certain  that  the  matter 
of  Selective  Service,  GI  Bill  of  Rights,  was  spe- 
cifically discussed  at  that  meeting,  or  is  that  merely 
your  impression? 

A.  No,  I  am  quite  certain  that  the  Selective 
Service  Act  was  discussed  at  that  time.  I  can  recall 
a  statement  by  you — I  can  add  a  little  to  what  I 
have  said.  I  can  recall  a  comment  at  the  time  by 
you  that  the  release  would  be  a  release  of  everything 
and  that  actually  Kan  had  no  claims  of  any  kind, 
had  no  right  to  be  re-employed,  that  it  was  a  kind 
gesture,  or  words  to  that  tffect,  on  the  part  of  Mr. 
Tsang  to  take  him  back  at  all  in  any  capacity,  and 
I  asked  him,  "Are  you  exempting  the  provisions  of 
the  Selective  Service  and  Training  Act  as  far  as 
rights  that  he  has,"  and  I  don't  recall  what  your 
reply  was  to  that,  or  whether  you  specifically  replied 
or  said  that  you  did  not  think  so. 

Q.  Then  you  would  say  there  was  no  two-sided 
conversation  on  that  subject  there? 

A.  I  don't  think  you  got  into  any  discussion  of 
the  question  of  the  Act  at  that  time,  but  I  do  very 
definitely  recall  that  [63]  I  brought  it  up  in  some 
manner. 

Q.  You  are  not  undertaking  to  state  at  this 
time  that  either  my  client  or  I  made  any  specific 
mention  or  reference  to  any  rights  that  Mr.  Kan 
might  have  imder  the  Federal  law? 
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A.  I  raised  the  point  at  the  time,  I  believe  I 
discussed  it. 

Q.  You  do  not  recall,  or  you  do  not  state  that 
anybody  on  my  side  of  the  picture  made  any  state- 
ment or  indicated  to  you  that  we  were  aware  of 
that  law? 

A.  No,  I  do  not  believe  you  dignified  it  in  any 
way. 

Q.  Is  this  a  fair  description  of  that  phase  of  the 
meeting  as  disclosed  by  your  testimony  before  Judge 
Deasy  % 

A.  A  little  more  time  has  elapsed,  but  I  think 
it  was  the  same. 

Q.  That  was  back  in  1945.  Now,  reading  from 
page  74 

Mr.  Scholz:  Is  this  for  the  purpose  of  impeach- 
ment of  the  witness? 

Mr.  Hatch:  It  is  not  impeachment,  it  is  a  mat- 
ter of  refreshing  the  witness's  recollection. 

Mr.  Karesh:     Show  him  the  transcript. 

Mr.  Hatch :  I  refer  to  page  74,  beginning  line  16. 
Will  you  read  it  ? 

A.     Yes. 

Mr.  Hatch:     May  I  read  it,  your  Honor? 

The  Court:     Yes. 

Q.  (By  Mr.  Hatch) :  Judge  Ames  was  your 
associate  in  that  case?  A.     That  is  correct. 

Mr.  Hatch: 

"Mr.  Ames:  I  dislike  to  interrupt,  but  may 
I  ask  at  that  time  whether  the  Selective  Service 
and  Training  Act  was  mentionefl  at  that 
meeting  ? 
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A.  My  recollection  is  it  was  specifically  men- 
tioned in  reply  to  a  comment  of  Mr.  Hatch,  that 
there  were  no  rights  that  Mr.  Kan  had,  and 
that  I  replied,  or  I  said,  'Are  you  exempting 
the  provisions  of  the  Selective  Service  and 
Training  Act?' 

Q.     And  did  he  reply  to  that? 
A.     Nothing  of  a  very  definite  nature  that  I 
can  recall,  or  that  he  felt  that  it  would  not 
apply  under  any  circumstances,  something  like 
that." 
Q.     That  was  the  extent  of  your  description  of 
that  phase  of  the  meeting  when  you  were  testify- 
ing before  Judge  Deasy? 

A.     Yes,  that  is  about  the  extent  of  it  today. 
Q.     There  was  only  one  meeting  on  this  subject 
that  you  ever  attended,  and  that  was  the  one  of 
January  24,  1944?  A.     That  is  right. 

Q.  And  that  is  all  of  the  testimony  given  before 
Judge  Deasy  on  that  subject?  A.     Yes. 

Q.  So  that  there  will  be  no  peradventure  of  a 
doubt  about  this,  you  do  not  recall  or  attempt  to 
testify  that  there  was  any  discussion  on  the  part 
of  my  client  or  myself  in  reference  to  the  Selective 
Service  Act  or  GI  Bill  of  Rights,  or  any  other  [65] 
Federal  law? 

A.     Nothing  beyond  what  I  have  stated. 
Q.     That  was  none? 

A.  It  goes  beyond  none  from  wdiat  you  have  read 
there,  and  what  I  recall  I  testified,  in  other  words 
I  raised  the  point. 
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Q.  It  is  fair  to  say,  is  it  not,  that  there  was  no 
discussion  between  the  parties  with  relation  to  the 
Selective  Service  Act,  whether  it  would  be  exempted 
from  the  provisions  or  otherwise? 

A.  No,  I  think  it  was  simply  a  discussion  be- 
tween you  and  I. 

Q.  You  know,  do  you  not,  that  at  that  time  you 
did  not  convey  to  me  or  my  client  any  claim  that 
Mr.  Kan  might  have  some  rights  under  the  Federal 
Law? 

A.  Simply  what  I  testified  to,  Mr.  Hatch,  that 
I  raised  the  point  of  the  Selective  Service  Act. 

Q.     Just  by  that  one  question  as  to  whether  I 
was    exempting    the    provisions    of    the    Selective 
Service  and   Training  Act  and   there   was   no   re- 
sponse from  me,  that  you  recall? 
"A.     I  recall  nothing  definite. 

Q.  (By  Mr.  Karesh) :  It  is  true,  is  it  not,  that 
one  of  the  conditions  of  re-employment  was  the 
signing  over  by  Mr.  Kan  of  his  stock  to  his  wife? 

A.     Yes,  I  testified  to  that. 

Q.  That  was  at  the  request  of  Mr.  Tsang,  was 
it  not?  A.     Yes. 

Q.  (By  Mr.  Platch):  Getting  to  the  definition 
of  what  was  related  [66]  to  you  by  Mr.  Kan,  and 
what  was  related  to  you  by  me,  wasn't  that  some- 
thing which  Mr.  Kan  told  you  before  you  came  into 
the  meeting? 

A.  Yes,  because  I  came  prepared  to  go  into  the 
details  that  we  would  get  for  the  preparation  of 
these  documents,  specifically  expecting  to  work 
them  out  with  you. 


124  Ernest  Tsang  vs. 

(Testimony  of  Sidney  A.  Romer.) 

Q.  But  after  you  came  to  the  meeting  and  an- 
nounced that  you  would  insist  upon  a  contract  for 
three  years  or  more,  then  there  was  no  discussion, 
was  there,  of  any  transfer  of  any  interest  by  Mr. 
Kan  to  Mrs.  Kan*? 

A.  I  do  not  recall  what  further  discussion  there 
may  have  been,  because  you  immediately  effectively 
terminated  the  conversation  by  stating  that  no  con- 
tract of  any  nature  was  intended,  and  that  he  was 
simply  to  sign  a  release. 

Q.  Isn't  this  true,  in  substance,  that  the  meet- 
ing amounted  to  this,  that  you  came  in  there,  stated 
your  understanding  of  what  you  were  there  for, 
and  that  included  a  contract  for  Mr.  Kan  you  stated 
that  Mr.  Kan  wanted  the  contract  for  a  period  to 
be  negotiated  either  for  the  duration  of  the  war, 
or  for  a  three-year  period,  or  some  other  term  satis- 
factory to  the  parties? 

A.     I  believe  that  is  correct. 

Q.     That  is  correct?  A.     Yes. 

Q.  And  as  soon  as  you  stated  that  there  was 
nothing  else  discussed  [67]  m  the  meeting  because 
I  annoimced  that  we  were  unwilling  to  enter  into 
any  such  contract? 

A.  You  announced  no  contract  whatsoever  had 
been  consummated,  and  that  we  would  not  enter 
into  one,  and  there  was  no  necessity  of  Mr.  Tsang 
having  to  re-employ  Mr.  Kan,  it  was  simply  a  ges- 
ture out  of  the  kindness  of  his  heart. 

Q.  Furthermore,  after  that  suggestion  it  is  now 
your  recollection,  is  it  not,  that  at  the  meeting 
there  was  no  discussion  about  Mr.  Kan  transferring 
his  interest  to  his  wife? 
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A.  I  do  not  recall  if  there  was  any  further  dis- 
cussion. You  made  the  statement  that  you  were 
where  you  started  because  the  other  things  became 
moot. 

Q.  I  rather  gathered  from  Mr.  Karesh's  ques- 
tion of  you  that  it  was  to  be  inferred  that  I  had 
made  the  transfer  to  Mr.  Kan's  interest  to  his  wife 
a  condition  precedent  to  his  re-employment,  and 
that  condition  precedent,  that  requirement  was 
stated  to  you  during  this  meeting. 

A.  I  believe  we  did  initially  discuss  it;  that  was 
one  of  the  three  things  that  were  to  be  done  that  day. 

Q.  Now,  getting  back  to  this,  it  seems  to  be 
quite  clear  we  never  got  aroimd  to  discuss  that  be- 
cause we  were  not  agreeable  to  your  primary  propo- 
sition, that  is  to  say,  that  Mr.  Kan  have  a  contract 
of  three  years. 

A.  I  don't  think  we  got  into  any  considerable 
discussion  on  that  point.  [68] 

Redirect  Examination 
By  Mr.  Karesh: 

Q.  Isn't  it  true  that  any  re-employment  of  Mr. 
Kan  was  conditioned  upon  his  signing  a  release? 

Mr.  Hatch:  I  object  to  that.  The  witness  has 
already  testified  that  there  was  nothing  said  at  that 
time. 

Mr.  Karesh:  I  am  asking  about  his  imderstand- 
ing.  You  opened  up  that  phase  of  the  matter.  I 
have  a  right  to  ask  him  his  understanding  about 
that  particular  phase. 

The  Court:     What  particular  phase? 
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Mr.  Karesh:  Whether  or  not  the  condition  of 
re-employment  of  Mr.  Kan  was  that  Mr.  Kan  would 
have  to  sign  a  release  and  transfer  his  stock  to  his 
wife,  isn't  that  correct *?  A.     Yes. 

The  Court :     That  may  go  out. 

Mr.  Hatch:  From  what  his  client  told  him  be- 
fore he  came  to  the  meeting  is  not  binding  on  us.  I 
have  no  objection  to  his  testifying  in  full  detail  as 
to  what  occurred  at  the  meeting. 

Mr.  Karesh :     I  can  ask  his  understanding. 

The  Court:  What  his  understanding  was  is  a 
conclusion  unless  it  is  directed  to  some  particular 
phase. 

Q.  (By  Mr.  Karesh) :  Wasn't  it  your  under- 
standing at  that  meeting  that  Mr.  Kan  would  not 
be  re-employed  unless,  1,  sign  a  release,  and,  2, 
transfer  his  shares  of  stock  over  to  his  wife? 

A.    Yes. 

Q.  Wasn't  that  your  understanding  from  what 
took  place  at  that  [69]  meeting?  A.     Yes. 

Mr.  Hatch:     I  ask  that  the  answer  be  stricken. 

The  Court :  I  will  allow  the  question  and  answer 
to  stand  subject  to  your  motion  to  strike  and  over 
your  objection. 

Q.  (By  Mr.  Karesh)  :  And  your  understanding 
was  as  a  result  of  what  was  said  in  the  meeting? 

A.  My  testimony  as  to  the  specific  conversation 
in  Mr.  Hatch's  office  on  January  24,  1944,  on  the 
subject  of  the  release,  was  not  based  on  any  par- 
ticular understanding  conmiunicated  to  me  from 
some  other  source,  but  was  based  on  the  discussion 
we  had  in  his  office  at  that  particular  time. 
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Mr.  Hatch:  Then  I  move  to  strike  out  the  an- 
swer on  the  ground  that  he  has  already  testified  as 
to  what  was  said  and  done. 

The  Court :  I  will  allow  the  question  and  answer 
to  stand. 

Mr.  Karesh:  Now,  your  Honor,  w^e  objected  to 
the  testimony  concerning  the  filing  of  the  suit  in 
the  Superior  Court,  and  your  Honor  overruled  the 
objection.  Under  the  circumstances  I  am  going  to 
ask  whether  he  can  explain  the  circumstance  of  the 
filing  of  the  suit  in  the  Superior  Court. 

A.     Which  action? 

Q.  In  the  first  action,  the  action  in  which  we 
have  the  transcript  here. 

Mr.  Hatch:     He  did  not  file  the  suit.  [70] 

A.     Mr.  Hatch  filed  that  suit. 

Q.  I  mean  when  Mr.  Kan  filed  a  cross-complaint. 
Let  me  get  these  proceedings  straight. 

The  Court:     We  will  take  a  recess. 

(After  recess:) 

Mr.  Karesh:  May  it  please  your  Honor,  after 
reflection  I  would  ask  permission  to  strike  the  last 
question  I  asked  as  to  the  case  in  the  Superior 
Court.  He  did  not  answer  it. 

The  Court:     What  was  that  about? 

Mr.  Karesh:  I  asked  about  the  action  in  the 
State  court.  As  I  understand  it,  Mr.  Tsang  filed  a 
suit  and  Mr.  Kan  filed  a  cross-complaint.  I  am  not 
going  to  examine  Mr.  Romer  about  that.   That  is  all. 
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recalled. 

By  Mr.  Karesh: 

Q.  Your  testimony  has  been  that  you  applied 
for  re-employment  at  the  Cathay  House  on  or  about 
December  4,  1943,  is  that  correct? 

A.     That  is  correct. 

Q.  From  December  4,  1943  to  December  4,  1944, 
you  were  employed  by  Tiedemann  &  McMorran,  is 
that  right?  A.     Yes. 

Q.  At  101  Mission  Street,  San  Francisco,  Cali- 
fornia? A.     Yes.  [71] 

Q.  You  had  no  other  employment  except  the  em- 
ployment with  Tiedemann  &  McMorran  during  that 
period?  A.     That  is  right. 

Q.  Your  withholding  receii)t  for  1945  is  $2340. 
Refreshing  your  recollection  from  those  figures, 
would  you  say  that  you  earned  approximately  $2340 
from  December  4,  1943  to  December  4,  1944? 

A.     That  is  right. 

Karesh:     That  is  all. 


Cross-Examination 
By  Mr.  Hatch: 

Q,  Was  that  all  your  income  for  that  year  out- 
side of  the  dividends  from  the  Cathay  House  ? 

A.     Yes,  that  is  all. 

Ml'.  Hatch :     That  is  all. 

Mr.  Karesh :  I  would  like  to  call  Mrs.  Kan,  your 
Honor. 
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called  as  a  witness  on  behalf  of  petitioner;  sworn 

The  Clerk:  Will  you  state  your  name  to  the 
Court  <? 

A.     Helen  Kan. 

Q.  (By  Mr.  Karesh)  :  You  are  the  wife  of  the 
petitioner?  A.     I  am. 

Q.  During  the  period  that  your  husband  was  in 
the  armed  forces  you  were  employed  at  the  Cathay 
House?  A.     I  was. 

Q.  And  you  had  occasion  in  your  employment 
to  observe  the  work  [72]  done  by  Mr.  Kan,  is  that 
correct?  A.     That  is  correct. 

Q.  Will  you  tell  this  Court,  of  your  own  knowl- 
edge, whether  during  the  period  your  husband  was 
in  the  service  Mr.  Tsang  did  any  additional  work 
than  that  which  he  had  performed  when  your  hus- 
band was  working? 

A.  Not  that  I  know  of,  because  he  employed 
another  man  to  take  my  husband's  place  by  the 
name  of  Henry  Lee. 

Mr.  Karesh:     That  is  all. 

Cross-Examination 
By  Mr.  Hatch: 

Q.     Do  you  know  what  the  other  man  was  paid  ? 
A.     No,  I  do  not.    I  did  not  have  access  to  the 
books. 
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Q.  Are  you  aware  that  this  other  man,  whoever 
it  was,  did  not  do  nearly  as  much  work  as  your  hus- 
band did  when  he  was  there  ? 

A.  Well,  my  husband  had  done  advertising  and 
it  was  all  laid  out,  anyone  could  follow^  such  a 
system. 

Q.     This  other  man,  what  was  his  name? 

A,  I  know^  his  first  name  was  Henry,  and  I  be- 
lieve his  last  name  was  Lee. 

Q.  Did  Henry  receive  the  customers  that  came 
on  the  floor?  A.     That  is  right? 

Q.     Did  he  do  anything  else? 

A.     Not  that  I  know  of. 

Q.  Your  husband  testified  that  he  did  marketing, 
and  all  of  these  other  things  you  heard  him  testify 
to  today?  [73]  A.    Yes. 

Q.  Mr.  Henry  Lee,  however,  did  not  do  any  of 
those  things  your  husband  did,  except  to  receive 
the  customers  as  a  sort  of  head  waiter,  isn't  that 
correct?  A.     As  far  as  I  know. 

Mr.  Hatch :     No  further  questions. 

Mr.  Karesh:  He  didn't  do  any  marketing,  did 
he?  A.     No,  that  was  up  to  the  kitchen  staff. 

Mr.  Karesh:     That  is  all. 

Mr.  Hatch:  I  should  like  to  recall  Mr.  Romer 
for  further  cross-examination. 

The  Court:     Proceed. 
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recalled. 

Cross-Examination 
(Resumed) 
By  Mr.  Hatch: 

Q.  Mr.  Romer,  you  were  one  of  the  attorneys  in 
the  case  of  Kan  vs.  Tsang,  in  the  State  Court,  in 
San  Francisco,  No.  349,840,  as  testified  to  by  Mr. 
Kan"?  A.     Which  action  was    thaf? 

Q.     That  was  the  dissolution  proceeding. 

A.     Yes. 

Q.  It  is  true  that  you  initiated  that  action  by 
filing  it  with  the  County  Clerk  on  February  13, 
1946? 

A.  You  have  the  papers  there.  I  am  satisfied 
with  your  statement  [74]  of  it. 

Q.  It  is  true  that  a  decree  of  dissolution  was 
entered  in  that  case  prior  to  today? 

A.     Yes. 

Q.  That  decree  was  entered  by  stipulation  of  all 
the  parties,  including  your  client  ? 

A.  I  do  not  recall  the  manner  in  which  it  was 
entered  at  this  time,  Mr.  Hatch. 

Q.  I  would  like  to  refresh  your  recollection  from 
the  document  here. 

A.     I  would  be  glad  to  have  it  done. 

Mr.  Karesh:  Of  course,  I  will  object  to  all  of 
this  testimony. 

The  Court:     Proceed. 

Mr.  Hatch:  I  might  call  to  your  attention  it  is 
on  vour  stationerv.  A.     That  is  what  it  shows. 
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Q.  It  is  true  that  the  Court  appointed  a  re- 
ceiver in  that  case  and  that  the  receiver  is  still  in 
office'?  A.     Yes. 

Q.  It  is  true  that  i^rior  to  this  date  that  the  court 
in  that  ease  made  an  order  j)rescribing  the  time 
within  which  claims  could  be  filed  ?  A.     Yes. 

Q.  It  is  true  that  Mr.  Kan  filed  one  or  more 
claims  with  the  receiver  [75]  in  that  action  *? 

A.    Yes. 

Q,  It  is  true  that  lie  filed  no  claim  with  the 
receiver  predicated  upon  or  related  to  the  action 
pending  before  this  court? 

A.  I  believe  there  was  a  flat  claim  of  $20,000 
filed,  Mr.  Hatch. 

Q.  That  claim  was  by  me,  if  I  may  I'cmind  you, 
on  behalf  of  Mr.  Tsang. 

A,  I  recall  an  additional  claim  being  fiJed  by  Mr. 
Kan.  Judge  Ames  prepared  that  claim,  but  I  recall 
having  seen  it. 

Q„  Put  it  this  way:  You  know  that  subsequent 
to  the  expiration  of  that  period  the  receiver  filed 
his  report  with  the  court  and  while  I  filed  certain 
objections  to  the  report  that  none  were  filed  by  your 
office,  or  by  Mr.  Kan"? 

A.     That  is  correct. 

Q.  And  in  that  respect  any  claim  which  Mr.  Kan 
might  have  filed  has  been  abandoned  by  now? 

A.     No  claim  filed  with  the  receiver? 

Q.     Yes.  A.     I  suppose  that  is  true. 

Q.  No  such  claim  is  being  pursued  by  Kan 
against  the  receiver  at  this  time? 

A.     That  is  true. 
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Q.  And  that  the  Court  is  proposing  in  the  State 
proceeding  to  conchide  the  receivership  and  the  dis- 
sokition  of  this  partnership  without  regard  to  the 
pendency  of  this  action"?  [76] 

A.     I  don't  know  what  the  Court  proposes  to  do. 

Q.  You  have  not  been  present  in  the  later  pro- 
ceedings ?  A.     No. 

Redirect  Examination 
By  Mr.  Karesh: 

Q.  Since  there  has  been  something  said  about 
the  petition  for  dissohition,  can  you  explain  to  the 
Court  why  it  was  Mr.  Kan  and  these  other  two  part- 
ners filed  a  petition  for  dissolution  of  the  partner- 
ship % 

A.  The  specific  grounds,  as  I  recall  them,  were 
dissipation  of  the  assets.  Mr.  Tsang  had  threatened 
to  dispose  of  or  have  the  lease  terminated,  the  lease 
under  which  the  partnership  occupied  the  premises, 
the  Cathay  House,  and  the  Court  ruled  that  what- 
ever rights  there  were  in  the  lease  were  held  for  the 
benefit  of  the  partnership,  that  no  one  person  could 
take  them  for  his  own  benefit.  The  letter  that  you 
have  there  that  you  have  read  in  evidence 

Q.     Plaintiff's  Exhibit  5? 

A.     (Continuing) :     w^as    actually    the    basis 

for  the  action  for  dissolution,  to  prevent  further 
dissipation  of  the  assets. 

Mr.  Hatch:  I  do  not  think  anything  could  be 
gained  by  developing  the  contentions  of  the  parties 
imderlying  the  dissolution.  It  is  before  the  court 
that  the  partnership  was  going  to  expire  two  months 
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later,  and  without  wanting  to  embarrass  Mr.  Romer, 
who  is  a  good  friend  of  mine,  I  am  quite  confident 
if  they  had  looked  at  the  articles  of  the  partnership 
they  would  have  never  asked  for  dissolution,  but  the 
sum  and  substance  of  it  was  and  is  that  the  individ- 
uals did  not  get  along  together. 

Mr.  Karesh :     We  do  not  want  to  go  into  that. 

Mr.  Hatch :     You  brought  it  up. 

The  Witness :  Could  I  perhaps  make  a  voluntary 
statement,  that  we  were  thoroughly  aware  of  the 
date  that  the  partnership  would  terminate,  but  the 
purpose  of  the  petition  was  to  conserve  the  assets 
and  preserve  the  lease  and  everything  possible  to 
see  that  the  assets  were  on  hand  three  months  later 
that  were  on  hand  at  the  time  the  threat  was  made 
to  dispose  of  them.  That  was  the  purpose  of  the 
action. 

Q.  (By  Mr.  Hatch)  :  Isn't  it  fair  to  say  that  after 
facts  were  developed  and  the  receiver  reported  they 
found  that  everything  was  in  the  best  of  condition 
so  far  as  the  accounts  and  money  and  everything 
from  a  commercial  accounting  view  ? 

A.     That  is  right. 

Q.  Were  you  present  at  the  time  of  the  sale  in 
court  over  there?  A.     No,  I  was  not. 

Q.  You  know  from  the  records  in  the  case  that 
what  was  sold  was  the  physical  assets  of  the  busi- 
ness, together  with  the  license'?  A.     Yes. 

Mr.  Karesh :     And  the  good  will  ? 

A.     That  is  correct,  and  the  name.  [78] 

Q.  And  all  of  the  work  that  Mr.  Kan  put  in  to 
build  it  up?  A.     Yes. 
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Mr.  Hatch :  That  should  be  qualified.  Under  the 
law  the  partnership  has  no  good  will  when  it  expires 
in  a  period  of  three  months. 

The  Court:     What  about  this  witness? 
Mr.  Hatch:     That  is  all.    Does  the  Government 
rest*? 

Mr.  Scholz:  The  Government  rests. 
Mr.  Hatch:  At  this  time  I  move  the  Court  for 
an  order  of  nonsuit,  a  judgment  of  nonsuit  and  dis- 
missal, particularly  emphasizing  that  the  only  de- 
fendant in  this  case  is  Ernest  Tsang  as  an  indi- 
vidual. 

The  record  affirmatively  shows  from  the  testimony 
of  Mr.  Kan,  himself,  that  he  was  never  employed  by 
Ernest  Tsang.  He  was  employed  first  by  the  corpo- 
ration, and  only  by  the  corporation.  It  is  possibly 
arguable  that  if  the  corporation  was  legally  obli- 
gated to  have  restored  Mr.  Kan  to  his  jDosition,  that 
the  partnership  took  over  that  responsibility  as  a 
continuation  of  the  corporation;  it  would  be  on  the 
theory  that  tliere  was  no  di\dsion  of  entity. 

Be  that  as  it  may,  this  action  obviously  is  not  as- 
serted against  the  partnership,  nor  against  the  le- 
ceivership,  which  would  be  the  same  thing.  The 
suit  is  against  several  individuals,  not  all  of  the 
partners,  alleging  that  they  are  partners  in  the 
Cathay  House;  they  do  not  sue  the  Cathay  House, 
they  [79]  sue  certain  individuals. 

It  nov/  develops  that  Mr.  Tsang,  the  only  defend- 
ant on  trial,  never  v/as  an  employer,  therefore  never 
could  have  ])een  obligated  to  return  this  man  to  his 
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position.  In  that  regard,  Mr.  Tsang  is  clearly 
beyond  the  pale  of  any  theory  of  continuation  of 
employer's  identity.  His  connection  as  an  individual 
began  only  after  the  sale  of  the  assets  in  the  re- 
ceivership. He  did  not  take  over  any  liabilities  of 
the  business.  He  bought  only  the  physical  assets,  to- 
gether with  what  goodwill  inured.  The  liabilities 
were  something  which  were  filed  against  the  re- 
ceivership. The  receiver  has  charge  of  whatever 
liabilities  were  presented  to  him.  This  liability  is 
not  one  to  be  asserted  against  a  purchaser  at  a 
public  sale.  It  should  have  been  asserted,  and  may 
still  be  asserted  against  the  partnership,  inasmuch 
as  the  receivership  has  not  been  wound  up. 

I  respectfully  submit  that  the  only  person  who 
possibly  is  responsible  would  be  the  partnership  by 
and  through  the  receiver ;  if  they  want  to  assert  that 
remedy  they  have  either  a  remedy  in  this  Court  by 
bringing  him  in  as  a  party  defendant,  or  by  pre- 
senting a  claim  against  him  in  the  State  Court, 
whichever  they  wish.  That  is  the  mode  of  procedure 
as  I  see  it. 

I  make  that  motion  and  urge  that  the  Court  rule 
accordingly. 

We  have  reached  a  point  where  it  appears  affirma- 
tively that  Mr.  Tsang,  as  an  individual,  never  had 
any  liability  which  must  be  based  against  the  em- 
ployer, or  one  responsible  as  the  employer.  [80] 

Mr.  Karesh:  That,  your  Honor,  I  feel  is  so  ex- 
traordinary that  I  do  not  think  it  calls  for  an 
answer. 
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The  Court:     Is  the  matter  submitted? 
Mr.  Hatch:     Yes. 

The  Court :     The  motion  will  have  to  be  denied. 
(An  adjournment  was  thereupon  taken  until 

tomorrow,   Thursday,    September   11,    1947,   at 

10  o'clock  a.m.)  [80-a] 

Thursday,  September  11,  1947,  10:00  o 'Clock  A.M. 

Mr.  Karesh :  May  it  please  your  Honor,  Mr.  Kan 
stated  that  he  has  earned  approximately  $2300,  he 
had  a  withholding  certificate  and  that  withholding 
certificate  was  for  1945  rather  than  1944.  He  has 
checked  with  his  employer  since  yesterday,  your 
Honor,  and  he  has  the  withholding  certificate  for 
1944,  and  I  would  like  to  put  him  on  the  stand  to 
correct  that  mistake. 

JOHN  J.  KAN 
recalled ; 

Q.  (By  Mr.  Karesh)  :  Mr.  Kan,  I  think  yester- 
day you  testified  that  from  December  4,  1943  to 
December  4,  1944  that  you  had  earned  approximately 
$2300  with  Tiedemann  &  McMorran.  That  is  a 
mistake,  is  it  not  %  A.     Yes. 

Q.  You  made  a  check  and  definitely  ascertained 
how  much  you  earned  since  last  night  *? 

A.     Yes,  I  did. 

Q.     You  checked  with  your  employer? 

A.     I  did. 

Q.  And  for  that  twelve-month  period  it  is  ap- 
proximately $1518,  is  that  right  ?  A.     Yes. 
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Q.  I  am  showing  you  your  withholding  receipt 
for  1944,  and  [81]  that  has  approximately  that 
amount  of  money  I 

A.  That  is  right.  Might  I  explain  that  this  is 
from  February  8,  1944. 

Q.  From  February  8,  1944  to  January  4,  1945 
you  earned  $1518.52;  in  other  words,  you  did  not  go 
to  work  for  Tiedemann  &  McMorian  until  February 
8,1944'?  A.     That  is  right. 

Q.  Did  you  earn  anything  else  during  that  period 
of  time  ?  A.     No. 

Mr.  Hatch:    What  period  of  time? 

Mr.  Karesh :  From  December  4 — the  pertinent 
period  would  be  from  December  4,  1943  until 
December  4,  1944. 

Mr.  Hatch :  I  w^ould  assmue  in  the  absence  of  any 
authority  to  the  contrary,  the  pertinent  period  would 
be  one  year  from  the  time  he  indicated  to  the  em- 
ployer his  willingness  to  return  to  work. 

Mr.  Karesh:  However,  it  is  our  contention  that 
he  never  told  him  he  could  go  back  to  work. 

Mi\  Hatch:  Put  it  this  way,  under  the  statute 
he  would  have  to  go  back  within  90  days  or  ask  for 
a  job.  If  he  indicated  that  he  was  ready,  able  and 
willing  to  return  to  the  same  job  that  would  have 
been  the  time  when  the  employer  would  have  been 
obligated,  if  at  all,  to  restore  him.  If  the  employer 
refused  that  would  start  the  one-year  period.  I  do 
not  know  what  date  they  claim  that  the  plaintiff 
indicated  his  willingness  [82]  to  return. 
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Mr.  Karesh:  In  any  event,  from  December  4, 
1944,  until  January  4,  1945  the  petitioner  earned 
$1518.52,  so  that  is  approximately  the  period  we  are 
concerned  with. 

The  Court:  The  evidence  will  disclose  the  mat- 
ters that  you  have  in  mind? 

Mr.  Hatch:  They  do  not  yet.  There  is  no  evi- 
dence as  to  when  the  petitioner  indicated  his 
willingness  to  return  to  work. 

Mr.  Karesh :  That  was  on  December  4,  1943 ;  that 
is  right,  is  it  not,  Mr.  Kan?  A.     Yes. 

The  Court :    Let  it  be  admitted  and  marked. 

Mr.  Karesh :  I  will  leave  this  withJiolding  receipt 
here  and  ask  that  it  be  received  in  evidence.  You 
have  no  objection,  have  you? 

Mr.  Hatch:    No. 

(The  withholding  receipt  was  marked  Plain- 
tiff's Exhibit  6  in  evidence.) 

Cross-Examination 
By  Mr.  Hatch: 

Q.  When  did  you  first  undertake  to  obtain  em- 
ployment other  than  at  the  Cathay  House  following 
your  return  from  service  ? 

A.     In  February,  1944. 

Q.     When  did  you  go  to  work  ? 

A.     On  February  8,  1944.  [83] 

Q.     That  was  with  Tiedemann  &  McMorran? 

A.     That  is  correct. 

Q.  You  remained  Vvith  Tiedemann  &  McMorran 
how  long?  A.     Until  January,  1945. 

Mr.  Hatch :    That  is  all. 
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Redirect  Examination 
By  Mr.  Karesh : 

Q.  As  a  matter  of  fact,  in  January  of  1945  what 
was  your  monthly  earning  ? 

A.     I  only  worked  two  weeks  in  January,  1945. 

The  Court:    At  this  time  I  have  another  matter 
to  take  up.    You  may  be  seated. 
(Recess.) 

The  Court:     Now,  Mr.  Hatch,  you  may  proceed. 
Mr.  Hatch:    I  wish  to  be  sworn,  your  Honor. 

ROBERT  E.  HATCH 

called  for  the  defendant;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
court  % 

A.  Robert  E.  Hatch.  I  have  offices  in  the  Mills 
Tower.  I  am  an  attorney  at  law,  and  have  been  for 
some  years  past  admitted  to  practice  in  this  court. 

Mr.  Karesh :    Are  you  going  to  testify  ? 

Mr.  Hatch:    Yes. 

Mr.  Karesh:  I  just  want  to  tell  you  that  if  you 
testify  you  may  waive  your  right  to  argue. 

The  Court :  There  will  be  no  necessity  of  waiving 
any  right.    I  have  a  procedure  of  my  own  here. 

Mr.  Hatch:  I  appreciate  counsel's  admonition; 
the  rule  however  is  that  it  is  discretionary  with  the 
court,  and  it  is  not  customary  to  deprive  coiuisel  of 
argument  in  a  non-jury  case.  If  the  court  wishes 
me  not  to  argue  it  will  say  so.    May  I  proceed  now? 

Mr.  Karesh :    Are  you  reading  from  a  transcrijDt  ? 
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Mr.  Hatch :  I  am  going  to  refer  to  two  documents 
in  my  testimony;  one  is  the  deposition  of  John  Kan 
and  the  other  is  the  transcript  in  the  case  before 
Judge  Deasy.     Do  you  have  copies  of  them"? 

Mr.  Karesh:  I  have  not  the  deposition  of  Mr. 
Kan  and  I  have  the  transcript. 

Mr.  Hatch:  I  may  have  an  extra  copy  of  the 
deposition  which  I  will  let  you  have.  [85] 

Mr.  Karesh:  I  am  going  to  make  an  objection  to 
your  looking  at  the  transcript  and  the  copy  of  the 
deposition  while  you  are  testifying. 

Mr.  Hatch :  If  your  Honor  please,  it  is  the  proper 
procedui'e  for  the  purpose  of  refreshing  my  recol- 
lection. 

Mr.  Karesh:  You  camiot  refresh  your  recollec- 
tion from  anything  Mr.  Kan  said;  you  had  your 
opportunity  of  cross-examination  of  Mr.  Kan  on  the 
stand. 

Mr.  Hatch:    May  I  proceed? 

Mr.  Karesh:     I  register  my  objection  now. 

The  Court:  There  is  nothing  before  the  court 
now. 

Mr.  Karesh :  Except,  your  Honor,  that  coimsel  is 
looking  at  some  transcripts. 

The  Court:    I  don't  know  what  he  is  going  to  do. 

Mr.  Karesh :  He  said  he  is  going  to  look  at  the 
transcripts. 

The  Court:  He  has  a  right  to  look  at  them.  So 
that  you  have  a  record,  what  is  the  purpose  of  the 
offer? 
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have  no  occasion  to  bring  up  any  of  their  past  dif- 
ferences that  they  sign  some  little  memorandum 
mutually  releasing  each  of  them  against  any  possible 
claim  and  that  they  agree  to  let  bygones  by  bygones ; 
everybody  was  to  start  fresh  and  there  was  to  be  no 
more  repetition  of  the  opening  of  the  old  sores.  In 
that  respect  I  asked  Mr.  Kan  whether  he  had  any 
claim  against  the  company;  whether  he  was  satis- 
fied with  the  manner  in  which  the  business  was  being 
run;  whether  he  was  satisfied  with  the  transition  of 
the  operations  from  the  corporation  to  the  partner- 
ship, pointing  out  the  [88]  saving  to  him  in  the 
matter  of  taxes.  He  said  that  was  all  right,  it  was 
satisfactory,  that  he  had  no  claim  of  any  kind. 
There  was  no  mention  of  selective  service  in  the 
slightest  or  anything  akin  to  the  GI  Bill  of  Rights. 
The  basis  of  discussion,  as  stated  by  Mr.  Kan,  was 
merely  that  he  was  back  from  service,  he  laiew  that 
business  had  improved,  and  that  he  wanted  to  come 
back  and  go  to  work,  and  he  would  see  that  he  would 
be  a  faithful,  reliable  and  valuable  employe.  There 
was  the  usual  felicitation  among  the  partners  and 
parties  present,  tliat  they  were  happy  everything 
was  solved  and  satisfactory  and  saw  no  reason  why 
the  future  of  the  business  and  of  the  participants 
would  not  be  a  very  happy  one. 

Q.  (By  Mr.  Karesh)  :  Will  you  state  the  parties 
present  at  that  meeting? 

A.  Mr.  Tsang,  Mr.  George  Chew— if  I  recall  he 
was  the  secretary  of  the  corporation  and  one  of  the 
principal  partners  in  the  business — Mr.  John  Kan 
and  myself. 
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At  the  close  of  the  meeting,  as  they  were  about  to 
depart,  Mr.  Kan  said  "this  is  all  satisfactory  to  me; 
however,  inasmuch  as  you" — addressing  me — "are 
the  attorney  for  the  partners  in  the  partnership,  I 
think  the  best  and  proper  thing  would  be  for  me 
to  discuss  the  matter  with  my  attorney,  Mr.  Romer, 
and  see  whether  that  is  satisfactory  to  him  before 
I  make  my  final  commitment,  and  unless  Mr.  Romer 
says  there  is  anything  wrong  with  this,  it  is  all  right 
with  me,  I  will  [89]  go  back  to  work  at  $500  a 
month." 

The  Court:     Is  that  the  Mr.  Romer  who  was  a 
witness  here  yesterday? 
Mr.  Karesh:    Yes. 
The  Court :    Where  is  he  today  *? 
Mr.  Karesh :    He  is  not  associated  in  the  trial  of 
this  case. 

The  Court :    There  is  testimony  coming  in  here  as 
to  Mr.  Romer. 

Mr.  Karesh :    Counsel  has  not  yet  come  to  where 
Mr.  Romer  was  present. 

The  Court:  Mr.  Romer  was  not  present? 
A.  Mr.  Romer  was  not  present  at  the  first  meet- 
ing. I  might  state  to  your  Honor  that  Mr.  Romer 's 
testimony,  as  he  has  given  it,  coincides  literally; 
with  one  minor  exception  I  will  make,  I  agree  whole- 
heartedly on  what  occurred.  The  meeting  ended 
with  an  arrangement  with  Mr.  Kan  that  he  would 
let  us  know  if  Mr.  Romer  approved  this  arrange- 
ment. Following  that  meeting,  within  a  day  or  so, 
I  had  a  call  from  somebody,  I  forget  from  whom, 
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asking  that  we  have  a  further  meeting  and  have  Mr. 
Romer  attend.  I  had  not  known  Mr,  Romer  before. 
On  January  26  or  27,  I  believe  the  date  was,  I  do 
not  recall  exactly — two  or  three  after  the  first  meet- 
ing, pursuant  to  appointment,  the  same  parties  were 
present  with  the  addition  of  Mr.  Romer.  Mr.  Romer 
and  Mr.  Kan  came  in  to  the  meeting.  After  the 
usual  pleasantries,  Mr.  Romer,  being  invited  to  state 
what  his  view  points  were,  said  that  [90]  he  had 
discussed  the  subject  matter  with  Mr.  Kan,  and  that 
he  felt  the  proper  basis  for  Mr.  Kan  to  return  to 
work  would  be  ujDon  a  written  contract,  not  on  a 
temporary  basis  which  he  was  employed  on  before 
the  war  period. 

Q.  (By  Mr.  Karesh)  :  Is  that  your  conclusion 
or  something  that  Mr.  Romer  said  ? 

A,  That  is  the  exact  phraseology  or  substr.nco  of 
what  Mr.  Romer  said,  and  not  my  conclusion.  I 
think  I  can  cover  that  in  a  moment,  Mr.  Karesh.  I 
told  Mr.  Romer  promptly  that  there  had  been  no 
discussion  of  any  written  contract;  there  had  been 
no  contemplation  of  such;  and  I  would  advise  my 
people  against  entering  into  a  written  contract  with 
Kan  or  anyone  else  for  his  employment  at  this  place 
over  an  extended  period  of  time,  not  knowmg 
whether  the  employe  was  going  to  be  a  satisfactory 
employe.  Mr.  Romer  said  regardless  of  that  Mr. 
Kan  will  not  return  to  work,  at  least,  that  will  be 
my  advice  to  him,  unless  he  does  have  a  written  con- 
tract. I  asked  him  "what  is  the  basis  of  your  con- 
tract ?  Why  should  there  be  a  contiact  when  there 
was  none  before?"    And  he  said  in  substance  that 
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Mr.  Kan  was  a  minority  interest  holder  and  as  such 
could  not  sta3"  in  if  the  majority  wanted  him  to  be 
discharged,  and  that  under  such  circumstances  he 
should  have  a  contract.  He  said  the  period  of  it, 
he  thought,  should  possibly  ]je  for  the  duration  of 
the  war,  or  in  the  alternative  a  three  year  period. 
I  said  to  him  that  my  advice  to  my  people  would  be 
against  entering  into  a  contract  of  that  sort.  We 
then  asked  Mr.  Kan  if  he  was  willing  to  return  with- 
out a  contract,  and  he  said  he  was  not.  I  said  to 
Mr.  Romer,  if  that  is  the  situation  we  have  little  to 
discuss.  I  am  sorry  because  at  the  last  meeting  it 
appeared  that  everything  had  been  satisfactorily  ar- 
ranged, and  that  Mr.  Kan  was  prepared  to  return 
on  the  same  basis  as  before  the  war.  I  said  that  his 
position  was  still  available  to  him  on  that  basis  but 
that  we  would  not  be  agreeable  to  make  an  addi- 
tional concession  to  him  in  view  of  the  circumstances 
and  particularly  the  history.  The  meeting  was  very 
short,  rather  abrupt,  and  very  little  discussion  other 
than  that  because  of  the  interjection  of  this  new  pro- 
jjosal  and  our  unwillingness  to  meet  that  as  a  condi- 
tion precedent  to  the  return  of  the  employe. 

I  wish  to  state  to  the  court  that  there  was  to  my 
firm  knowledge  no  discussion  or  mention  of  the  Se- 
lective Service  Act  or  the  GI  Bill  of  Rights ;  I  have 
that  firml}^  in  mind,  and  therefore  testify  to  it  as  a 
positive  fact,  because  that  subject  came  to  me  as 
quite  a  surprise  afterward  when  the  litigation  en- 
sued. I  was  not  aware  at  that  time  that  there  was 
this  provision  under  the  1919  Act  of  CongTess 

Mr.  Karesh :    1940. 
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Mr.  Hatch :  I  understood,  I  may  be  wrong,  that 
this  goes  back  to  the  First  World  War,  and  had  I 
known  there  was  such  a  provision  it  would  have 
registered  in  my  mind.  I  must  [92]  admit  my  com- 
plete unfamiliarity  with  any  such  federal  provision 
at  that  time.  As  a  consequence  it  was  not  discussed ; 
otherwise  it  would  have  come  to  my  attention  and  I 
would  have  made  inquiry.  There  had  been  no  men- 
tion of  it  in  the  fii'st  meeting  and  there  was  no 
mention  of  it  in  the  second  meeting. 

Wlien  it  came  to  the  question  of  the  mutual  re- 
lease that  was  to  be  executed  formally  or  informally, 
to  my  recollection  there  was  little  and  perhaps  no 
discussion  at  the  second  meeting  l^eeause  we  never 
reached  that  point.  We  were  at  loggerheads  because 
of  the  interposition  by  Mr.  Kan  and  his  attoiTiey  of 
this  requirement  of  a  written  contract  of  cniploy- 
ment. 

Furthermore,  I  testify  that  Mr.  Kan  was  in  error 
when  he  testified  yesterday  tliat  there  was  a  discus- 
sion of  a  contract  at  the  first  meeting.  There  was 
no  discussion  of  a  contract.  To  the  contrary  it  was 
very  definitely  stated  to  Mr.  Kan  at  the  first  meeting 
that  if  he  came  back  to  work  it  would  he  on  the  same 
basis  as  before  the  war,  that  is  that  he  w^ould  be  an 
employe  the  same  as  any  other  employe  of  the  busi- 
ness. The  gist  of  the  conversation  at  the  first  meet- 
ing was  with  an  emphasis  upon  the  proposition  that 
it  would  be  an  emplo}Tnent  such  as  he  had  before 
over  an  indefinite  period.  I  can't  think  of  another 
point  I  wanted  to  recall;  it  has  escaped  my  mind. 
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At  the  first  meeting  when  I  asked  Mr.  Kan  as  to 
whether  he  had  any  claim  against  the  partnership, 
as  I  have  just  testified,  he  said  he  had  none.  He  did 
not  mention  that  he  had  any  right  [93]  under  any 
Federal  or  State  law.  As  I  stated  the  position  that 
he  asserted  was  merely  that  he  had  a  job  before  he 
went  in  the  service  which  was  something  he  was 
equipped  to  do,  and  had  what  we  might  call  a  fra- 
ternal interest  in  the  enterprise  because  he  had  been 
one  of  the  promoters  of  it  and  had  spent  a  substan- 
tial part  of  his  life  in  building  up  the  business  and 
he  wanted  to  go  back  in  there  because  that  is  where 
his  interests  remained.  There  was  no  discussion 
whatever  of  a  right  to  return  but  merely  that  he 
wanted  to  return  and  hoped  that  the  partnership 
w^anted  him  back.  There  was  no  discussion  about 
his  going  back  for  any  definite  period  of  time  either 
because  he  wanted  to  or  because  he  had  a  right  to. 

In  the  discussion  of  this  informal  or  formal 
mutual  release  there  was  no  question  raised  by  him 
or  anybody  else  that  that  might  be  construed  as  a 
waiver  of  any  right  he  might  have  under  the  Fed- 
eral law  because  that  subject  was  not  mentioned  or 
discussed.  Had  it  been  discussed  there  would  have 
been  a  different  line  pursued  in  relation  to  the  form 
of  the  document.  The  document  incidentally  was 
never  drafted  for  the  reason  that  wJien  they  came 
back  at  the  second  meeting  they  were  unwilling  to 
go  back  on  any  basis  except  their  ov>^n  terms  which 
were  unsatisfactory  to  the  employer.  And  so  far  as 
I  recall  at  the  second  meeting  neither  Mr.  Romer 
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nor  Mr.  Chew  got  to  the  point  of  how  much  they 
wanted  per  month  [94]  because  we  were  stymied 
immediately  b}^  the  insistence  of  an  extended  period 
of  employment. 

That,  if  your  Honor  please,  covers  the  substance 
of  the  two  and  only  meetings  that  we  had. 

Now,  insofar  as  I  know  or  it  has  come  to  my  atten- 
tion, and  I  have  been  present  in  every  proceeding 
in  the  ensuing  litigation — Kan  has  never  before 
yesterday  testified  that 

Mr.  Karesh :  Just  a  moment.  Are  you  referring 
to  these  two  meetings,  or  are  you  going  to  relate 
something  which  he  might  or  might  not  have 
testified  to? 

Mr.  Hatch:  I  am  referring  to  all  the  times  that 
I  heard  Mr.  Kan  testify. 

Mr.  Karesh:  That  is  improper.  Counsel  cannot 
impeach  Mr.  Kan  by  certain  statements  that  he  says 
he  heard  or  did  not  hear  other  times.  He  is  limited 
to  these  particular  times  that  he  had  the  conversation 
with  Mr.  Kan. 

The  Court :    There  were  two  meetings  held  ? 

Mr.  Hatch:  That  is  right  and  I  have  testified  to 
that.  Now  I  wish  to  establish  by  my  testimony  that 
some  of  the  features  which  Mr.  Kan  testified  to  yes- 
terday have  never  been  claimed  nor  asserted  by  him 
at  any  time  before  yesterday. 

Mr.  Karesh :  I  object  to  that,  your  Honor.  That 
is  obviously  a  conclusion  to  be  reached  by  the  court. 
Counsel  has  no  right  to  clutter  up  the  record  with 
these  self-serving  declarations.  [95] 
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The  Court :  If  there  is  anything  contradictory  he 
may  read  it. 

Mr.  Hatch:  Conflict  in  testimony,  if  I  may  sug- 
gest, is  one  thing.  Absence  of  testimony  is  not  a 
conflict  with  what  a  man  testifies  presently,  but  the 
fact  is  that  when  interrogated  previously  upon  the 
same  subject  the  witness  did  not  testify  as  he 
presently  does. 

Mr.  Karesh :    I  move  that  that  be  stricken. 

The  Court:  It  might  be  pertinent  as  indicating 
that  he  was  not  asked. 

Mr.  Hatch:    Let  me  put  it  this  way. 

Mr.  Karesh :  Now,  your  Honor,  counsel  is  an  ex- 
perienced counsel  and  he  cannot  get  into  the  record 
now  what  he  is  trjdng  to  get.  First  of  all  he  cannot 
get  anything  in  the  record  at  this  time  in  an  attempt 
to  cast  a  slur  on  Mr.  Kan.  He  had  Mr.  Kan  on  the 
stand  during  the  deposition  and  you  had  the  tran- 
script and  you  had  time  to  familiarize  yourself  with 
it,  and  you  know  the  rules  and  you  could  have  asked 
Mr.  Kan  if  he  said  this  on  page  2  or  page  10.  I  will 
ask,  your  Honor,  that  he  be  instructed  to  go  on  along 
those  lines. 

Mr.  Hatch:  May  it  please  the  court,  I  do  not 
subscribe  to  that  as  being  the  law.  My  contention  is 
that  when  a  man  testifies  in  court,  and  as  he  did 
yesterdaj^  identify  these  two  records,  the  deposition 
and  the  transcript  as  being  what  he  answered  to  the 
questions  that  are  therein  asked,  I  do  not  [96]  have 
to  ask  him  whether  he  gave  those  answers;  he  has 
stated  them  to  be  true.  I  now  propose  to  show  to  tlie 
court  that  upon  those  occasions  Mr.  Kan 
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Mr.  Karesh :  I  am  going  to  press  my  objection; 
you  are  getting  into  the  record  by  indirection  what 
you  know  that  you  have  no  right  to. 

The  Court:  He  is  stating  his  legal  position;  he 
has  a  right  to  do  that.  He  is  now  stating  what  he 
proposes  to  show. 

Mr,  Hatch :  I  propose  to  show  to  the  court  at  this 
time  that  on  those  occasions  Mr.  Kan  has  been  inter- 
rogated at  length  and  asked  to  testify  as  to  what 
occurred  at  those  two  meetings,  and  I  propose  to 
show  by  my  testimony  as  a  person  who  was  present 
at  the  time  he  testified,  and  by  refreshing  my  recol- 
lection from  these  documents  that  he  did  not  testify 
as  he  did  yesterday. 

The  Court:  That  may  be  a  good  argument  but 
you  will  have  to  lay  a  foundation  as  to  the  admis- 
sibility of  that  testimony. 

Mr.  Hatch:  I  was  about  to  testify  on  that  when 
I  was  interrupted. 

Mr.  Karesh:  As  I  understand  your  Honor's  rul- 
ing, laying  a  foundation  would  mean  he  would  have 
to  lay  a  foundation  by  asking  Mr.  Kan  on  the  stand 
and  asking  him  if  he  so  testified.  [97] 

The  Court:  I  am  not  concerned  with  indicating 
to  comisel  how  to  proceed.  I  am  luling  here  in 
relation  to  the  matters  presented.  My  thought  is 
simply  this,  if  you  propose  to  contradict  or  chal- 
lenge the  testimony  of  the  witness  on  the  stand  then 
I  indicate  that  you  should  lay  a  foundation  to  do 
so,  or  show  that  you  cross-examined  on  tbe  matter 
that  you  now  have  in  mind  that  you  are  going  to 
repudiate  so  that  we  would  have  a  proper  record. 
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Mr.  Hatch:  I  did  not  understand  the  basis  of 
your  Honor's  ruling  yesterday  after  the  witness  had 
testified  these  documents  were  correct  transcripts 
and  your  Honor  refused  the  documents  in  evidence, 
and  I  thought  that  was  contrary  to  law.  Wlien  Mr. 
Kan  was  on  the  stand  I  asked  hun  to  read  these  two 
documents,  the  deposition  and  the  state  court  tran- 
script; he  read  them  and  I  asked  him  the  question, 
"did  you  give  those  answer  to  those  questions  that 
are  in  there  and  he  said  "yes."  I  then  offered  the 
documents  in  evidence.  I  believe  that  there  is  ade- 
quate legal  authority  to  support  the  foundation  on 
that  basis. 

The  Court:    I  don't  know  what  ruling  I  made. 

Mr.  Hatch :    I  then  offered 

Mr.  Karesh :    Let  me  explain 


Mr.  Hatch:  I  am  addressing  the  court  and  I 
prefer  not  to  be  constantly  interrupted.  These  docu- 
ments were  immediately  by  me  offered  in  evidence 
and  your  Honor  rejected  them.  Whether  that  was 
a  correct  ruling  or  not  is  not  of  immediate  conse- 
quence because  I  was  present  at  the  time  that  that 
testimony  was  given,  [98]  and  as  a  witness  I  am 
entitled  to  testify  as  to  what  Mr.  Kan  said  regard- 
less of  the  transcript. 

The  Court :    There  is  no  question  about  that. 

Mr.  Hatch:  There  is  no  question  about  that. 
There  is  no  compulsion  on  me  to  cross-examine  the 
witness  as  to  what  he  said  because  I  have  the  choice 
of  either  attempting  to  break  him  down  and  tnke 
a  chance  that  he  will  ])uild  himself  up  by  volunteer 
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answers  or  proceed  as  my  own  witness,  and  that  is 
what  I  intend  to  do.  (After  argument.)  We  are  pre- 
pared to  proceed  now  with  my  testimony  independ- 
ent of  the  transcript. 

The  Court:  It  is  time  for  a  recess,  and  I  have 
some  other  matters  to  take  up  now. 

(After  recess.) 
Mr,  Hatch:     Might  I  put  Mr.  Tsang  on,  he  has 
some  business  to  attend  to. 

The  Court :    Call  him  to  the  stand. 

ERNEST  TSANG 
called  for  Defendant ;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
court  ? 

A.     Ernest  Tsang. 

Q.  (By  Mr.  Hatch)  :  Mr.  Tsang,  you  are  the 
defendant  in  this  case?  A.     Yes. 

Q.  You  first  became  connected  with  the  Cathay 
House  incorporated  shortly  after  its  incorporation? 

A.     That  is  correct.  [99] 

Q.     At  that  time  what  occupation  did  you  have? 

A.  I  was  in  the  employ  of  the  United  States  Im- 
migration Service. 

Q.  And  had  been  for  a  period  of  years  up  to  that 
time?  A.     Yes. 

Q.     How  many  years? 

A.     I  would  say  around  twelve  or  thirteen  years. 

Q.  You  got  in  the  Cathay  House  by  investing 
some  money  as  a  stockholder? 

A.     That  is  right. 
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Q.  Some  time  after  that,  shortly  afterward,  you 
gave  up  your  government  employment  and  spent 
your  full  time  at  the  Cathay  House  ?  A.     Yes. 

Q.  Ever  since  that  time  you  have  continuously 
sjjent  all  of  your  time  working  at  the  Cathay  House  *? 

A.     That  is  correct. 

Q.  Without  going  into  too  much  detail,  during 
the  first  year  with  the  Cathay  House  did  you  have 
successful  financial  operations'? 

A.     Very  unsuccessful. 

Q.  You  were  compelled  to  put  in  more  money 
to  save  your  investment,  were  you  % 

A.     Yes,  I  was. 

Q.     You  bought  additional  stock? 

A.     I  did.  [100] 

Q.  Mr.  Kan  on  the  othei'  hand  never  put  in  any 
more  than  his  original  investment  of  $1100*? 

A.     That  is  right, 

Q.  When  it  was  necessary  to  put  up  more  money 
to  save  the  business,  did  Mr.  Kan  refuse  or  state 
that  he  was  unable  to  put  up  more  money? 

A.  He  stated  both  that  he  was  unable  and  also 
refused. 

Q.  By  the  time  that  Mr.  Kan  went  into  the  serv- 
ice did  the  preponderance  of  the  outstanding  stock 
of  the  corporation  belong  to  youf 

A.     That  is  correct. 

Q.  Generally  from  the  time  you  become  con- 
nected with  the  Cathay  House  as  a  minority  stock- 
holder until  you  became  a  majority  stockholder, 
what  was  the  general  relationship  between  you  and 
Mr.  Kan? 
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A.  Immediately  after  my  becoming  active  in  the 
business  my  presence  seemed  to  be  resented  on  the 
premises  and  at  all  times  there  was  nothing  but 
friction  and  bickering  back  and  forth  between  us. 

Q.  Let  me  put  it  this  way:  at  the  time  that  you 
first  bought  stock,  Mr.  Tsang,  Mr.  Kan  was  the  sec- 
retary of  the  corporation? 

A.     I  believe  he  was. 

Q.     He  remained  on  as  such  for  a  period  of  time  ? 

A.     That  is  correct. 

Q.     And  also  a  director? 

A.     That  is  so.  [101] 

Q.  And  at  one  of  the  directors'  meeting — I  might 
state  to  the  court  that  I  thought  I  had  the  minutes 
in  my  office,  but  I  find  they  are  still  over  in  the 
District  Court  of  Appeals,  I  have  not  withdrawn 
them — at  a  meeting  of  the  directors  of  the  corpo- 
ration did  Mr.  Kan  attempt  to  vote  you  out  of 
office?  A.     He  did. 

The  Court:     Tjay  the  foundation,  time  and  place. 

Q.  (By  Mr.  Hatch) :  Was  it  before  he  went 
into  the  service  ? 

A.     Yes,  approximately  September,  1940. 

Mr.  Karesh :     You  have  not  got  the  minutes  ? 

Mr.  Hatch:  No,  they  are  over  at  the  District 
Court  of  Appeals.   I  could  get  them  at  noon  time. 

The  Court:     He  said  it  was  September,  1940. 

Mr.  Karesh:  I  do  not  see  the  relevancy  of  what 
happened  in  1940,  September,  when  he  tried  to  vote 
somebody  else  out. 

The  Court :     What  is  the  purpose  ? 
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Mr.  Hatch:  I  wish  to  show  that,  among  other 
things,  that  while  I  stipulated  yesterday  he  had  the 
ability  to  perform  the  duties  of  his  job,  that  despite 
that,  by  his  general  conduct  he  had  demonstrated 
himself  to  be  an  unsuitable  employee  and  that  it 
would  be  against  all  principles  of  law  and  equity 
for  him  to  be  restored  to  that  job.  That  is  one  of 
the  defenses  under  the  Bill  of  Rights. 

Mr.  Karesh:  May  it  please  your  Honor,  I  move 
that  all  of  [102]  the  testimony  in  relation  to  this  be 
kept  out  of  the  record.  Mr.  Kan  was  discharged 
long  after  1940.  Your  stipulation  was  that  he  had 
the  ability  and  you  have  foreclosed  yourself  from 
going  into  anything  that  might  reflect  upon  the 
integrit}^  of  Mr.  Kan. 

The  Court:     The  objection  will  be  overruled. 

Q.  (By  Mr.  Hatch)  :  At  that  meeting  is  it  a 
fact  that  either  Mr.  Kan  or  one  of  his  friends  in 
the  company  nominated  a  list  of  officers  and  as  soon 
as  the  nominations  were  made  and  before  you  had  a 
chance  to  make  a  nomination,  moved  to  have  the 
nominations  closed? 

Mr.  Karesh:  Objected  to  as  immaterial,  irrele- 
vant and  incompetent;  furthermore  the  question  is 
complex;  he  spoke  about  Mr.  Kan  or  one  of  his 
friends. 

The  Court:     Who  was  the  friend?   Identify  him.. 

Q.     (By  Mr.  Hatch):     Do  you  recall  his  name? 

A.     Fred  Leong. 

Q.  Who  was  it  that  mo^ed  the  nomination  of 
certain  officers?  A.     Mr.  Kan. 
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Q.     What  persons  did  he  nominate? 

A.  He  nominated  various  men  he  had  on  his  side 
of  the  fence  as  he  called  it.  Among  them  at  that 
time  were — Among  them  at  that  time  were  Philip 
Fong,  George  Chin,  Fred  Leong  and  himself. 

Q.     What  did  he  next  move?  [103] 

A.  On  his  part  he  moved  that  the  nominations  be 
closed. 

Q.  You  thereupon  insisted  upon  making  your 
own  nominations?  A.     I  did. 

Q.  And  as  a  result  of  voting  your  own  stock  and 
others  you  voted  in  yourself  and  others  ? 

A.     I  did. 

Mr.  Karesh :  I  move  that  all  of  the  testimony  be 
stricken  as  being  too  remote,  what  happened  in 
1940? 

The  Court :     The  objection  is  overruled. 

Q.  (By  Mr.  Hatch)  :  Mr.  Kan  was  continued  on 
as  the  secretary  of  the  corporation  imtil  the  follow- 
ing year?  A.     I  think  that  is  right. 

Q.     And  then  he  was  removed?  A.     Yes. 

Q.     That  would  be  some  time  in  the  year  1941  ? 

A.     That  is  correct. 

Q.  From  that  time  on  Mr.  Kan  was  not  a  cor- 
porate officer  of  the  Cathay  House,  either  Presi- 
dent, Secretary,  Treasurer? 

A.     He  was  not  ? 

Q.  But  he  remained  on  in  the  employ  of  the 
corporation  ? 

A.     Yes,  and  also  as  one  of  the  directors. 

Q.     One  of  its  directors?  A.     Yes. 
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Q.  He  went  into  the  service  on  July  23,  1943;  in 
the  year  or  so  preceding  that  time  did  he  have  any 
written  contract  of  employment?  [104] 

A.     No,  nor  any  other  time. 

Q.  Did  he  ever  have  any  oral  contract  of  em- 
ployment with  the  Cathay  House,  a  corporation? 

A.     He  did  not. 

Q.  At  the  time  that  he  went  into  the  service  he 
was  drawing  $500  a  month  ? 

A.     That  is  correct. 

Q.  Now  while  he  was  in  the  service  was  he  con- 
tinuously in  the  United  States? 

A.     I  believe  he  was. 

Q.     And  his  wife  worked  at  the  Cathay  House  ? 

A.     Yes. 

Q.     In  Avhat  capacity? 

A.     That  of  bookkeeper. 

Q.  Did  you  increase  her  salary  in  the  light  of 
the  fact  that  her  husband  was  in  the  service? 

A.     I  did. 

Q.  You  kept  her  on  in  that  concern  until  she 
voluntarily  resigned?  A.     That  is  correct. 

Q.     That  was  after  Mr.  Kan's  return,  I  believe? 

A.     That  is  right. 

Q.  In  the  fall  of  1943  did  you,  upon  legal  ad- 
vice, undertake  the  transfer  of  this  corporate  activ- 
ity into  a  partnership  activity  in  order  to  minimize 
taxes?  A.     I  did.  [105] 

Q.     Was  there  any  other  reason  for  the  change? 

A.     No. 

Q.  Were  the  partnership  interests  identical  with 
the  stock  interests?  A.     They  were. 
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Q.  Did  you  take  that  matter  up  with  Mrs.  Kan 
before  the  partnership  was  effected?  A.     I  did. 

Q.  Did  she  have  a  power  of  attorney  from  Mr. 
Kan  to  sign  his  name?  A.     She  did. 

Q.  Do  you  know  whether  she  communicated  by 
letter  with  Mr.  Kan  on  the  subject? 

A.     I  don't  know. 

Q.  Did  you  personally  take  the  proposed  articles 
of  partnership  over  to  Sidney  Romer  as  attorney  for 
Mr.  and  Mrs.  Kan  and  discuss  the  matter  ? 

A.  Not  only  that  but  I  requested  Mrs.  Kan  to 
put  her  initials  on  the  document  so  that  Mr.  Romer 
would  know  that  he  was  shown  the  same  thing  that 
she  had  put  the  initials  on. 

Q.  When  you  talked  to  Mr.  Romer  he  approved 
the  set-up  ?  A.     That  is  correct. 

Q.  And  thereupon  Mrs.  Kan  signed  her  hus- 
band's name  and  her  ow^n? 

A.     That  is  correct. 

Q.  And  the  transfer  was  made  from  the  corpora- 
tion to  tlie  partnership  effective  October  1,  1943? 

A.     That  is  right.  [106] 

Q.  Up  to  the  time  that  the  corporation  was 
transferred  did  the  cori)oration  at  all  times  have 
the  full  number  of  directors  and  the  usual  corpo- 
rate officers  such  as  president,  secretary  and 
treasurer  ?  A.     Yes. 

Q.  During  most  of  the  period  from  its  inception 
to  October  1,  1943,  those  officers  and  directors  were 
Kan  and  his  associates? 

Mr.  Karesh :     Just  what  do  you  mean  ? 
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Q.  (By  Mr.  Hatch)  :  In  the  rift  between  you 
and  Mr.  Kan,  certain  of  the  stockholders  stood  with 
him  and  certain  with  you ;  is  that  correct  ? 

A.  That  is  correct,  but  in  order  to  preserve 
peace  and  harmony  to  the  best  of  my  ability  up  to 
or  around  the  time  that  Mr.  Kan  went  into  the 
Army  I  allowed  him  to  have  the  majority  of  the 
directors  on  the  board. 

Q.  Who  were  the  stockholders  in  say  1940  who 
were  favorable  to  and  voted  with  Mr.  Kan? 

A.  They  were  Philip  Fong,  George  Chin  and 
Fred  Leong.   Those  were  all. 

Q.  (By  the  Court)  :  How  many  directors  alto- 
gether ? 

A.  Seven  altogether.  I  allowed  four  to  be  on 
his  side  and  three  on  mine. 

Q.  (By  Mr.  Hatch)  :  During  all  of  that  time 
did  the  corporation  have  an  accountant? 

A.     It  did.  [107] 

Q.     A  bookkeeper  kept  a  full  set  of  books? 

A.     Yes. 

Q.  And  deposited  all  of  the  receipts  in  a  bank 
account?  A.     Yes,  that  is  correct. 

Q.  Say  in  the  ear  1940  or  1941  what  was  the 
gross  volume  of  business — in  the  neighborhood  of 
$100,000?  A.     It  was  $250,000  gross. 

Q.  And  all  of  the  receipts  and  disbursements 
were  in  the  usual  course  of  business  duly  recorded 
and  reported?  A.     That  is  correct. 
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Q.  So  far  as  you  know,  as  president  of  the  cor- 
poration did  it  act  in  a  full  corporate  capacity  and 
function  during  the  time  of  your  presidency  ^ 

A.     It  did. 

Mr.  Karesli:  You  are  leading  the  witness;  you 
are  testifying. 

The  Court:     Proceed. 

Q.  (By  Mr.  Hatch) :  Were  the  receipts  and  dis- 
bursements reported  to  the  stockholders'? 

A.     Yes. 

Q.     And  dividends  were  paid  to  the  stockholders? 

A.     Yes. 

Q.     From  time  to  time?  A.     Yes. 

Q.  Turning  to  the  month  of  December  when  Mr. 
Kan  returned  from  service,  having  been  away  since 
July,  did  he  come  to  see  [108]  you  about  getting  his 
job  back?  A.     He  did. 

Q.  Without  going  into  detail  what  was  the  gist 
of  your  conversation  or  conversations  with  him 
prior  to  the  time  of  the  meeting  in  my  office  on  Jan- 
uary 24th,  1944? 

A.  As  I  recall  it  was  on  the  afternoon  I  was 
working 

Q.  Don't  go  into  details.  What  was  the  gist  of 
the  several  conversations? 

A.  I  am  referring  to  the  first  occasion  Mr.  Kan 
came  into  the  place  in  uniform  and  said  ''how  about 
a  job"  and  I  said  "OK,  come  back  to  work,"  and 
he  replied  that  he  would  accept  the  position,  to 
which  I  agreed.  After  that  time  he  came  to  see  me 
and  I  asked  him  if  he  w^as  coming  back  to  work, 


John  Joseph  Kan  1 0.'J 

(Testimony  of  Ernest  Tsang.) 

and  he  said  yes,  but  there  were  some  matters  to  dis- 
cuss, and  asked  me  to  have  lunch  with  him  over  on 
Fishermen's  wharf,  which  I  did,  to  discuss  what  he 
had  to  say.  At  that  time  no  one  else  was  present 
but  the  two  of  us,  and  he  said  that  he  would  only 
come  back  to  work  on  condition  that  his  salary  was 
increased  from  $500  to  $750  per  month.  I  told  him 
I  did  not  have  the  power  to  increase  his  salary  and 
the  decision  would  have  to  come  from  the  majority 
of  the  other  stockholders,  and  that  the  reason  I  was 
getting  $750  a  month  was  because  I  was  doing  more 
work  than  I  had  done  before  and  it  was  voted  to  me 
by  the  stockholders.  That  was  the  first  of  the 
meetings. 

Q.     Did  you  have  numerous  meetings  with  him 
before  this  first  [109]  meeting  in  my  office? 

A.     Yes,  numerous. 

Q.     State  what  this  gun  episode  was*? 

Mr.  Karesh:  There  is  no  testimony  that  there 
was  a  gun  episode. 

The  Court:  You  will  have  to  fix  the  time  and 
place. 

Mr.  Hatch:     I  think  the  witness  can  do  that. 

Mr.  Karesh:  Furthermore,  in  fairness  to  Mr. 
Kan,  who  served  honorably  in  the  service,  I  am 
going  to  strenuously  object  to  the  ''gun  episode." 
Counsel  has  stipulated  that  Mr.  Kan  was  capable  of 
going  back  to  work  and  was  qualified  to  perform  it, 
and  I  do  not  think  that  this  should  be  any  part  of 
the  record. 
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The  Court:     Counsel  will  indicate  the  purpose. 

Mr.  Hatch:  There  are  two  purposes,  your 
Honor.  One,  to  show  that  he  was  not  a  suitable  em- 
ployee although  he  could  have  been  if  he  wanted 
to  be.  He  manifested  the  fact  that  he  w^as  not  a 
suitable  employee.  Secondly  it  goes  to  the  credi- 
bility of  Mr.  Kan  who  says  that  he  was  entitled  to 
be  restored  to  his  job.  We  will  show  that  he  tried 
to  force  himself  upon  these  people  and  that  he 
threatened  the  life  of  the  president  of  the  corpora- 
tion, which  to  my  mind,  if  I  was  trying  the  facts 
in  the  case,  might  influence  me  considerably  in  de- 
termining whether  his  testimony  was  reliable. 

Mr.  Karesh:  You  should  have  asked  Mr.  Kan 
about  the  gun  [110]  episode. 

Mr.  Hatch:     I  did  not  have  to  ask  Mr.  Kan. 

Mr.  Karesh :  I  object  to  counsel  going  into  this 
collateral  matter. 

The  Court:  The  court  is  prepared  to  rule.  For 
the  limited  purpose  indicated  by  counsel  I  will 
allow  the  testimony. 

Q.  (By  Mr.  Hatch)  :  In  December  of  1943  did 
Mr.  Kan  bring  a  gun  into  the  Cathay  House?  An- 
swer yes  or  no  ?  A.     Yes. 

Q.  What  statement  did  he  make  in  reference  to 
the  gun? 

A.  Do  you  want  me  to  use  the  words  that  he 
used? 

A.     Yes,  I  do.   Don't  be  so  embarrassed. 

A.  He  said  he  was  going  to  kill  the  son  of  a 
bitch,  referring  to  me. 
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Q.     Who  did  he  say  that  to,  or  who  was  present? 

A.     He  said  that  to  my  bookkeeper,  Lily  Tom. 

Q.     You  were  present?  A.     No. 

Q.     You  were  not  present  at  the  time? 

A.     No.   I  was  upstairs  and  the  girl  came  up  and 
told  me. 

Mr.  Karesh :     That  is  highly  objectionable. 

The  Court:  The  testimony  in  relation  to  what 
was  said  in  his  absence  will  go  out. 

Q.  (By  Mr.  Hatch) :  Did  anything  unusual 
occur  that  day? 

Mr.  Karesh:     What  day  are  you  indicating? 

Q.     (By  Mr.  Hatch)  :     Do  you  recall  the  date? 

A.  It  was  some  time  during  the  middle  of  De- 
cember, 1943. 

Q.  Did  Mr.  Kan  at  any  subsequent  time  admit 
having  made  the  statement  of  Lily  to  you  ? 

A.  He  admitted  in  the  state  court  that  he  made 
such  a  statement. 

Mr.  Karesh :  Just  a  minute.  This  is  the  most  ob- 
jectionable thing  I  have  ever  heard  of  to  say  that 
he  admitted  it  in  the  state  court. 

The  Court :     Let  us  proceed  orderly. 

Mr.  Karesh :  I  don 't  know  whether  it  was  said  or 
not  in  the  state  court  but  he  has  no  right  to  bring 
that  out  in  this  proceeding. 

The  Court :     Did  you  fix  the  date  ? 

A.     I  don't  remember  the  exact  date. 

Q.  (By  Mr.  Hatcli)  :  Did  something  unusual 
happen  later  that  day? 

A.     Just  the  ei^isode  with  the  gun. 
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Q.     You  said  the  girl  came  upstairs. 

A.     She  came  upstairs  to  warn  me. 

Q.     Did  you  go  downstairs? 

A.     No,  I  did  not. 

Mr.  Karesh:  I  move  that  that  be  stricken  out 
as  hearsay. 

The  Court :     It  may  go  out. 

Q.  (By  Mr.  Hatch)  :  Subsequent  to  the  month 
of  December,  namely,  on  the  24th  of  January,  1944, 
there  was  a  meeting  in  my  of&ce? 

A.     That  is  correct.  [112] 

Q.  You  heard  my  testimony  this  morning  on 
that  subject?  A.     I  did. 

Mr.  Hatch:  I  wonder  if  in  the  interest  of  time 
I  might  ask  the  witness  if  his  testimony  would  be 
the  same  as  mine. 

Mr.  Karesh:  That  would  be  absolutely  objec- 
tionable. 

Q.  (By  Mr.  Hatch)  :  At  that  first  meeting  the 
persons  present  were  George  Chew,  John  Kan, 
yourself  and  myself,  and  no  one  else? 

A.     That  is  correct. 

Q.  Was  there  any  discussion  at  that  meeting  as 
to  a  contract  with  John  Kan? 

A.     There  absolutely  was  not.  ">-. 

Q.  Was  there  any  discussion  about  any  rights 
under  the  GI  Bill  of  Rights? 

A.     None  whatsoever. 

Q.     Or  any  federal  rights  to  go  back? 

A.     None  whatever. 
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Q.  Did  Mr.  Kan  state  that  he  had  any  right  to 
go  back  or  the  right  to  go  back  except  that  he 
wanted  to  go  back?  A.     No. 

Q.  What  was  the  discussion  if  any  about  the 
basis  upon  which  he  would  return? 

A.     Are  you  referring  to  the  first  meeting? 

Q.     Yes. 

A.  He  said  he  would  like  to  get  $750  per  month 
if  possible,  but  if  not  he  would  return  for  $500  a 
month.  [113] 

Q.  What  was  said  by  you  or  George  Chew  as  to 
the  amount  you  were  willing  to  pay  him? 

A.  Both  of  us  were  in  agreement  as  to  Mr.  Kan 
having  $500  a  month. 

Q.     What  did  Mr.  Kan  say  in  response  to  that? 

A.     He  said  it  was  satisfactory  with  him. 

Q.  Was  there  a  firm  offer  at  that  time  by  you, 
that  is,  positive,  unequivocal? 

Mr.  Ka^resh:  I  will  object  to  the  form  of  the 
question. 

Q.  (By  Mr.  Hatch) :  Did  you  at  that  time  after 
the  discussion  had  progressed  to  the  point  just  in- 
dicated by  you  state  to  Kan  that  he  could  return  to 
work  at  the  Cathay  House?  A.     I  did. 

Q.     Effective  when? 

A.     Any  time  that  he  wanted  to  come  back, 

Q.     At  what  rate  of  pay? 

A.     $500  a  month. 

Q.     What  was  said  about  the  term  of  his  tenure? 

A.  As  long  as  he  conducted  himself  as  a  good  em- 
ployee and  tried  to  get  along  with  everyone  his  em- 
ployment would  continue. 
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Q.  Did  he  state  that  arrangement  was  agreeable 
to  hmi  personally  *?  A.     He  said  it  was. 

Q.     Did  he  say  that  he  would  return  to  work? 

A.     He  said  that  he  would. 

Q.     Did  he  state  any  qualification  in  that  regard? 

A.  He  said  he  wanted  to  have  the  approval  of 
Mr.  vSidney  Romer.  [114] 

Q.  In  relation  to  that  meeting  what  was  the  dis- 
cussion about  the  signing  of  a  document,  call  it  a 
release  or  anything  else? 

A.  At  that  time,  you,  Mr.  Hatch,  said  that  it 
might  be  helpful  for  peace  and  harmony  if  he  and 
I  each  signed  some  sort  of  a  paper  releasing  one 
from  the  other  and  agreeing  to  get  along  in  the 
future. 

Q.  Was  he  asked  whether  he  had  any  claims  of 
any  kind  that  he  wanted  to  hold  out  or  wanted  to 
assert?  A.     Definitely  he  was. 

Q.     A¥hat  did  he  say? 

A.  He  said  that  he  did  not  have  any  claim  what- 
soever. 

Q.  He  did  not  mention  any  rights  about  reem- 
ployment? A.     He  did  not. 

Q.     He  made  no  demand  that  he  be  employed? 

A.     Merely,  a  request,  that  is  correct. 

Q.  Was  there  any  discussion  at  that  time  of  any 
kind  in  reference  to  the  necessity  or  the  advisability 
of  assigning  his  stock  or  interest  to  his  wife  or  any- 
body else? 

A.  I  think  it  was  brought  out  at  that  time  that 
it  might  be  advisable  if  he  would  assign  his  stock 
to  his  wife. 
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Q.  Was  it  made  a  condition  to  his  being  re- 
employed ? 

A.  No,  it  was  not  made  a  condition;  it  was 
merely  stated  to  him  that  it  would  be  advisable. 

Q.     From  whose  standpoint? 

A.     From  the  standpoint  of  all  concerned. 

Q.  Turning  to  the  next  meeting  a  few  days  later, 
that  was  attended  by  the  same  parties  together  with 
Mr.  Romer?  Is  that  correct?  [115] 

A.     That  is  correct. 

Q.     Also  in  my  office?  A.     That  is  so. 

Q.  At  that  time  did  Mr.  Romer  state  anything 
about  having  a  contract? 

A.     Mr.  Romer  did  so  state. 

Q.     What  was  his  statement  ? 

A.  As  I  recall  Mr.  Romer  said  that  there  should 
be  a  contract  made  for  the  duration  of  the  war  or 
maybe  for  three  years. 

Q.  Did  he  state  whether  Mr.  Kan  would  return 
to  work  if  he  was  not  given  such  a  contract? 

A.  He  said  that  he  would  certainly  advise  Mr. 
Kan  not  to  return  to  work  unless  there  was  that 
contract. 

Q.  Did  Mr.  Kan  state  that  was  his  viewpoint  in 
view  of  advice  of  his  counsel?  A.     He  did. 

Q.     What  did  he  say  ? 

A.  He  said  that  he  was  in  accord  with  his 
counsel. 

Q.  There  was  practically  nothing  else  dis- 
cussed? A.     That  is  correct. 
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Q.  Did  you  state  that  so  far  as  you  were  con- 
cerned you  were  unwilling  to  make  any  such  conces- 
sion as  to  give  him  a  written  contract  for  an  ex- 
tended period  of  time*?  A.     I  did. 

Q.  Was  there  any  discussion  in  that  meeting 
about  the  necessity  [116]  of  his  assigning  his  stock? 

A.     No. 

Q.  Was  there  any  discussion  at  that  meeting 
about  the  amount  which  Mr.  Kan  wanted  or  would 
be  paid  if  he  got  the  contract? 

A.     Yes,  the  sum  of  $500  per  month. 

Q.  Following  that  meeting  did  you  have  one  or 
more  discussions  with  Mr.  Kan  in  the  absence  of 
these  other  parties'? 

A.     Yes;  all  of  them  unpleasant. 

Q.     (By  Mr.  Karesh) :     Tell  us  what  yon  mean. 

A.  It  was  very  unpleasant  for  me ;  he  would  come 
in  and  make  threats  and  use  foul  language. 

Q.  (By  Mr.  Hatch)  :  Did  he  at  any  time  follow- 
ing the  meeting  of  .January  24  offer  to  return  to 
work  without  the  prerequisite  stated  by  Mr.  Romer 
in  that  second  meeting,  namely,  that  he  have  this 
contract?  A.     He  did  not. 

Q.  The  discussion  in  these  subsequent  meeting 
was  concerning  whether  you  would  sell  out  to  him 
or  he  would  sell  out  to  you? 

A.     Yes,  we  did  discuss  that. 

Q.  As  you  said  you  were  unable  to  get  anywhere 
on  that?  A.     Yes. 

Q.  He  wanted  you  to  sell  out  to  him,  a  minority 
stockholder,  is  that  correct? 
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A.  On  one  of  the  occasions  he  placed  such  a  high 
price  on  his  $1100  investment  that  I  could  not  be- 
gin to  buy  him  out.  He  wanted  $35000  for  his 
interest.  [117] 

Q.  Is  it  correct  to  state  that  at  no  time  following 
the  two  meetings  in  my  office  did  Mr.  Kan  ever 
state  or  indicate  to  you  that  he  would  go  back  to 
work  at  the  Catha}^  House  for  the  sum  of  $500  a 
month?  A.     That  is  correct. 

Q.  And  the  same  question  in  relation  to  the  sum 
of  $750  a  month  ?  A.     That  is  correct. 

Q.  And  the  same  question  in  relation  to  any  sum 
whatsoever?  A.     That  is  right. 

Q.  And  the  same  question  in  relation  to  his 
willingness  to  go  back  to  work  without  a  written 
contract  for  a  minimum  period  of  three  years  ? 

A.     That  is  correct. 

Q.  Is  it  true  that  you  have  never  withdrawn  the 
oifer — put  it  this  way:  Is  it  true  that  you  have 
never  withdrawn  or  indicated  to  Mr.  Kan  or  his  at- 
torneys a  withdrawal  of  the  offer  that  was  made  in 
my  office  on  January  20  to  take  him  back? 

A.     That  is  correct. 

Q.  I  will  ask  you  if  at  the  time  of  these  meetings 
in  my  office  or  immediately  thereafter  Mr.  Kan  indi- 
cated to  you  that  he  would  go  back  to  work  on  a 
basis  of  $500  a  month  without  a  written  contract  for 
an  extended  period  would  you  have  accepted  him 
and  re-employed  him  ?  A.     I  would  have. 

Q.  Following  the  .meetings  did  you  tile  a  mni 
against  John  Kan  for  declaratory  relief?  [118] 

A.     I  did. 
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Q.     And  endeavor  to  bring  to  a  head  his  claim? 

A.     That  is  correct. 

Q.     As  to  whatever  rights  he  might  assert? 

A.     Yes. 

Q.  You  have  prosecuted  that  litigation  to  a  con- 
clusion to  the  best  of  your  ability? 

A.     That  is  correct. 

Q.     Did  you  enter  a  bid  at  the  receivership  sale? 

A.     Yes. 

Q.  You  were  proclaimed  by  the  receiver  as  the 
highest  bidder  in  competition  with  Mr.  Kan? 

A.     That  is  correct. 

Q.     You  bought  the  physical  assets? 

A.     I  did. 

Q.  And  since  the  date  of  that  sale  you  have  and 
are  still  operating  the  Cathay  House  as  a  member 
of  the  partnership  with  two  other  gentlemen,  Frank 
Fong  and  Philip  Fong  ?  A.     That  is  correct. 

Q.     That  is  the  present  management? 

A.     Yes. 

Q.  Those  gentlemen  have  their  money  invested 
in  there  as  well  as  you?  A.     Yes. 

Q.  They  are  not  dummies  for  you;  they  are 
standing  on  their  own?  [119] 

A.     That  is  correct. 

Q.  They  put  in  their  money  originally  in  the 
corporation  before  the  partnershii)  was  formed, 
didn't  they?  A.     They  did. 

Q.  Essentially  the  present  operation  of  the  part- 
nership is  that  of  the  previous  partnership  with  the 
exception  of  four  people,  Mr.  and  Mrs.  Kan  and 
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the  other  two  who  asked  the  Superior  Court  for  the 

liquidation  of  the  business?  A.     Yes. 

The  Court:     We  will  take  a  recess. 

Mr.  Karesh :  I  would  ask  that  this  witness  come 
hack  after  this  wedding. 

Q.     (By  Mr.  Hatch):     Can  you  be  back? 

A.  The  wedding  is  at  1 :30  in  Oakland  and  I  will 
return  soon  thereafter. 

(A  recess  w^as  taken  until  2  p.m.)  [120] 

Afternoon  Session— 2 :00  P.M. 

Mr.  Hatch:  I  understand  the  cross-examination 
of  Ml'.  Tsang  will  be  resumed  w^hen  he  gets  back 
to  court. 

At  this  time  the  defendant  offers  in  evidence 
certain  documents.  These  are  records  that  I  had 
certified  at  noon.  The  first  is  the  complaint  for 
accounting  and  dissolution  of  partnership  and  for 
a  receiver,  entitled  'Mohn  Kan,  Helen  Kan,  George 
Chin,  and  Fred  Leong,  Plaintiffs,  vs.  Ernest  Tsang, 
et  ah,"  filed  in  the  Superior  Court  of  the  State  of 
California  in  and  for  the  Cit}^  and  County  of  San 
Francisco,  on  February  13,  1946,  and  numbered 
349,840.  All  of  these  documents  that  I  am  offering 
are  certified  coj^ies  of  originals  on  file  with  the 
County  Clerk  in  that  proceeding. 

Mr.  Karesh:  Objected  to  as  immaterial,  irrele- 
vant, and  incompetent. 
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The  Court:     \Aniat  is  the  pvirpose  of  the  offer? 

Mr.  Hatch:  I  have  an  affirmative  defense 
pending. 

This  is  in  connection  with  the  receivership.  My 
contention  in  the  argument  I  have  already  made  to 
the  court  is  that  Mr.  Tsang  cannot  be  legally  and 
morally  held  upon  this  judgment  in  view  of  the 
receivership,  the  fact  that  the  claim  here  presented 
should  have  been  against  the  receiver,  and  that  such 
claim  has  been  waived  deliberately  by  the  plaintiff 
in  the  action.  If  Mr.  Tsang  is  held  for  any  judg- 
ment from  the  partnership,  I  wish  to  say  that  the 
partnership  is  beyond  the  control  of  Mr.  Tsang 
through  and  at  the  instance  of  the  plaintiff;  and 
that  at  his  very  instance  the  court  over  there  pre- 
scribed the  time  within  which  claims  were  to  be 
filed,  and  Mr.  Kan  has  waived  his  claim  against 
the  partnershi] ). 

Mr.  Karesh:  The  complaint  speaks  for  itself, 
your  Honor;  we  are  suing  Ernest  Tsang,  General 
Partner,  and  he  is  liable. 

The  Court:  For  the  limited  purpose  of  the  offer 
I  will  allow  it,  subject  to  a  motion  to  strike  and  over 
your  objection. 

(Complaint  for  accounting  and  dissolution 
of  partnershi])  and  for  receiver  is  marked  De- 
fendants' Exhibit  A,  in  evidence.) 

Mr.  Hatch:  The  next  document  I  offer  is  the 
order  appointing  a  receiver,  filed  on  June  3,  1946, 
appointing  Charles  T.  Butterworth  receiver  of  the 
assets  and  business  of  the  Cathay  House. 
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Mr.  Karesh :  Our  objection  will  go  to  all  of  these 
documents. 

Mr.  Hatch :     It  is  so  understood. 
The  Court :     It  may  be  admitted. 

(Order  appointing   receiver   is   marked   De- 
fendants' Exhibit  B  in  evidence.) 

Mr.  Hatch:     The  next  document  is  entitled,  ** In- 
terlocutory judgment  of  dissolution  of  partnership," 
filed  August  8,  1946,  reciting  that  it  is  pursuant  to 
stipulation  of  the  parties  in  open  court,  and  includ- 
ing in  the   decree,   "It  is  hereby   [122]    Ordered, 
Adjudged  and  Decreed  as  and  for  an  interlocutory 
judgment,    that    the    partnership    known    as    The 
Cathay  House  be  and  the  same  is  hereby  dissolved." 
The  Court:     It  may  be  admitted  and  marked. 
(Interlocutory    judgment    of    dissolution    of 
partnership  is  marked  Defendant's  Exhibit  C 
in  evidence.) 

Mr.  Hatch :     The  next  document  in  the  same  case 
is  entitled,  "Order  for  sale,"  dated  and  filed  August 
8,  1946,  ordering  the  receiver  to  sell  the  assets  and 
to  return  the  receipts  of  the  same  to  court. 
The  Court:     It  may  be  admitted  and  marked. 
(Order    for   sale    was    marked    Defendants' 
Exhibit  D  in  evidence.) 

Mr.  Hatch:  Next  a  document  entitled,  "Order 
fixing  time  to  file  claims,"  which  is  dated  and  filed 
August  8,  1946,  and  provides  that  all  claims  be  filed 
with  the  Clerk  of  the  court  on  or  before  August  20, 
1946;  that  if  claim  is  not  filed  v/ithin  such  time  and 
in  such  manner  it  will  be  excluded  from  considers- 
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tion  and  debarred  from  assertion  against  the  re- 
ceiver ill  this  matter,  the  partnership  known  as 
The  Cathay  House,  the  partners  and  the  assets 
thereof." 

The  Court:     It  may  be  admitted  and  marked. 
(Order  fixing  time  to  file  claims  was  marked 
Defendants'  Exhibit  E  in  evidence.) 

Mr.  Hatch:  The  next  document  is  entitled  ''Re- 
ceiver's l>ill  [123]  of  sale  executed  on  August  30, 
1946,  by  the  receiver  and  filed  in  court  on  September 
13,  1946,  reciting  that  the  highest  bid  in  open  court 
was  the  bid  of  Ernest  Tsang,  for  $25,100,  which  had 
been  accepted  as  the  highest  bid,  and  pursuant  to 
which  the  physical  assets  of  the  partnership  were 
sold  to  Ernest  Tsang  for  that  sum. 

The  Court :     It  may  be  admitted  and  marked. 

(Receiver's  bill  of  sale  was  marked  Defend- 
ants' Exhibit  F  in  evidence.) 

Mr.  Hatch:  Next  I  have  not  a  certified  copy, 
because  for  some  reason  or  other  the  original  is 
not  in  the  County  Clerk's  file;  I  have  had  some 
diffjculty  collecting  the  files,  because  the  case  is  still 
pending  in  Judge  Foley's  court;  he  is  away  on  a 
vacation.    This  is  an  order  for  partial  distribution. 

Mr.  Karesh:  I  will  stipulate  that  you  may  use 
the  copy. 

Mr.  Hatch:  By  stipulation,  it  was  ordered  in 
the  month  of  October,  1946,  that  $97,000  of  money 
on  hand  with  the  receiver  be  distributed  pro  rata 
amongst  the  partners,  out  of  which  Mr.  Kan  re- 
ceived $10,000,  and  his  wife,  Helen  Kan,  received 
$1,000. 


John  Joseph  Kan  177 

Mr.  Karesh:     How  much  did  Mr.  Tsang  get'? 
Mr.  Hatch:     Mr.  Tsang  got  $53,000. 
The  Court:     It  may  be  admitted  and  marked. 
(Order  for  disbursement  of  funds  is  marked 
Defendants'  Exhibit  G  in  evidence.) 

Mr.  Hatch:  The  next  document,  Claim  of  John 
Kan,  is  not  [124]  certified  for  the  reason  it  was 
given  to  the  receiver  instead  of  filed  with  the  court ; 
the  copy  is  a  true  copy  on  the  stationery  of  Mr. 
Romer  and  his  associates  representing  John  Kan. 

I  call  your  Honor's  attention  to  provision  No.  3 
of  this  claim  which  was  filed,  as  your  Honor  can 
see,  under  that  order  that  provided  that  they  file 
witliin  a  time  or  they  were  forever  disbarred  in 
connection  with  this  business,  and.  mind  you,  all 
of  these  proceedings  are  under  the  stipulation  of 
the  parties. 
No.  3  reads: 

'' Amounts  claimed  in  cross-complaint  in  Ac- 
tion No.  333,586,  now  pending  and  undeter- 
mined in  the  District  Court  of  Appeal  of  the 
State  of  California,  in  the  First  Appellate  Dis- 
trict and  itemized  in  the  cross-complaint  on  file 
in  said  action  as  follows : 

(a)  For  loss  of  wages  |7870. 

(b)  For  damages  for  fraud  $25,000. 

(c)  For  costs  of  suit,  estimated  at  |250." 

I  would  like  that  to  be  received  in  evidence.  Mr. 
Romer  testified  that  he  thought  a  claim  was  filed  in 
connection  with  this  pending  action,  and  I  thiiilr 
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that  upon  examination  of  that  document  he  will  find 
that  it  was  filed  in  the  action  which  was  tried  before 
Judge  Deasy.   Is  that  correct,  Mr.  Romer? 

Mr.  Romer :  I  am  not  certain  what  was  included 
in  this  particular  claim,  other  than  from  your 
reading  it. 

Mr.  Hatch :  I  can  state  to  the  court  that  no  other 
claim  [125]  but  that  was  filed  with  the  receiver. 

The  Court :     Is  that  satisfactory  ? 

Mr.  Karesh:  If  he  says  so  I  will  accept  the 
statement.  My  objection  is  still  made  as  to  it: 

The  Court:     It  may  be  admitted  and  marked. 
(Claim  of  John  Kan  was  marked  Defend- 
ants' Exhibit  H  in  evidence.) 

Mr.  Hatch:  I  now  wish  to  offer  in  connection 
with  the  plea  of  res  adjudicata  a  document  which 
was  received  by  the  court  at  the  time  that  we  were 
pre-trying  the  affirmative  defense ;  the  document 
was  received  in  evidence  on  May  27,  1946,  and 
marked  Defendants'  Exhibit  A,  and  I  would  sug- 
gest it  now  be  assigned  a  new  number. 

Mr.  Karesh:  We  ask  that  this  be  not  received. 
Your  Honor  has  already  held  that  the  plea  of  res 
adjudicate  is  not  available  here. 

The  Court:     When  did  I  decide  that? 

Mr.  Karesh:  Your  Honor  may  recollect  that 
originally  Mr.  Scholz  was  here 

The  Court:     The  record  will  disclose. 

Mr.  Karesh:  Yes,  I  am  sure  the  record  will  dis- 
close that  we  asked  the  court  to  vacate  the  order 
holding  the  receiver  a  party,  and  your  Honor 
entered  such  an  order. 
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Mr.  Hatch:     You  are  technically  correct. 

Mr.  Karesh:  There  was  a  judgment  of  decree 
that  it  was  [126]  res  adjudicata. 

Mr.  Hatch:     It  was  never  signed. 

Mr.  Karesh:  We  filed  this  motion,  your  Honor, 
on  July  9,  1947.  "Notice  of  motion  to  vacate  order 
and  for  reconsideration.  Notice  is  hereby  given 
that  on  Monday,  July  14,  1947,  the  Petitioner  will 
move  the  above-entitled  court  for  its  order  vacating 
its  order  made  July  7,  1947,  dismissing  this  action 
on  the  ground  that  it  is  res  adjudicata. 

"Said  motion  will  be  based  upon  all  the  papers, 
records  and  files  in  this  action,  and  upon  the  ground 
that  the  court  erred  in  making  the  above  order  hold- 
ing that  because  a  suit  had  been  entered  in  the 
California  State  Court  between  Ernest  Tsang, 
Plaintiff,  vs.  John  Kan,  Defendant,  and  the  judg- 
ment therein  having  become  final,  that  the  action 
before  this  court  has  been  finall)^  adjudicated." 

Thereafter,  on  the  14th,  the  order  to  dismiss  pro- 
ceedings was  vacated. 

The  Court:  No  matter  what  happened  before, 
and  what  had  gone  on  before,  they  are  not  pre- 
cluded now  from  offering  any  defense  they  have. 

Mr.  Karesh:  We  will  object  on  the  ground  that 
the  plea  of  res  adjudicata  is  not  a  proper  plea. and 
should  not  be  receveid  in  evidence.  I  will  object 
to  the  offer  of  the  document. 

The  Court:     What  is  the  purpose  of  the  offer? 

Mr.  Hatch:  On  the  affirmative  defense  of  res 
adjudicata.  [127] 
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The  Court:  The  objection  is  overruled.  It  may 
be  admitted  and  marked. 

(Exhibits  on  plea  of  res  adjudicata  and  plea 
of  another  action  pending  were  marked  De- 
fendants' Exhibit  I,  in  eyidence.) 

Mr.  Karesh :  Will  you  tell  what  documents  there 
are? 

The  Court:  He  has  offered  them  in  evidence, 
and  I  have  allowed  them  in  subject  to  your  motion 
to  strike  and  over  your  objection. 

Mr,  Hatch :  I  now  request  counsel  and  Mr.  Kan 
to  produce  that  certain  document,  a  copy  of  which 
appears  to  be  contained  on  page  51  of  the  deposi- 
tion of  John  Kan,  and  begins  with  the  caption, 
^'Meeting  at  Hatch's  Office  January  20." 

Mr.  Karesh :  Now,  I  am  very  sorry  that  counsel 
handled  this  case  in  the  manner  he  did  for  his  own 
sake,  because  thei'e  was  an  opportunity  for  dis- 
covery that  he  could  have  made  long  before  this 
proceeding  and  had  Mr.  Kan  produce  the  document. 
I  do  not  know  anything  about  the  document.  I 
asked  Mr.  Eomer  a  few  weeks  ago  and  he  asked 
Mr.  Kan — maybe  Mr.  Romer  can  answer  that 
question. 

Mr.  Romer :     Mr.  Kan  does  not  appear  to  have  it. 

Mr.  Hatch :  I  am  establishing  as  your  Honor 
may  well  see  as  a  predicate  for  the  production  of 
secondary  evidence.  [128] 
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ROBERT  E.  HATCH 

Direct  Examination 
(Resumed) 

The  Witness :  I  tliink  I  concluded  with  what  was 
said  at  the  two  meetings.  Following  that  time  Mr. 
Kan  was  in  my  office  on  January  3,  1945,  and  Jan- 
uary 11,  1945,  shortly  less  than  one  year  after  the 
two  meetings  that  I  have  discussed. 

At  that  time  I  interrogated  Mr.  Kan,  who  was 
under  oath,  as  to  what  he  recalled  of  the  substance 
of  what  was  said  and  done  at  those  two  meetings. 
His  reply  was 

Mr.  Karesh :  Your  Honor,  counsel  should  have 
asked  Mr.  Kan  while  he  was  on  the  stand,  'Mid  you 
not  testify  in  my  office  on  whatever  date  it  w^as  if 
he  had  said  so  and  so."  Having  failed  to  do  so  he 
cannot  impeach  my  witness.   That  is  elementary. 

Mr.  Hatch:  I  do  not  think  that  is  the  law,  but 
if  your  Honor  rules  that  it  is,  I  would  ask  to  recall 
Mr.  Kan  and  go  over  this. 

The  Court:     I  think  it  would  be  best. 

Mr.  Hatch:  I  will  ask  then  that  Mr.  Kan  take 
the  stand. 

The  Court :  Let  the  record  show  that  he  is  called 
back.  [129] 


recalled. 


JOHN  J.  KAN 

Recross-Examination 


By  Mr.  Hatch: 

Q.     Mr.  Kan,  do  you  recall  being  in  my  office  two 
times,  on  or  about  January  3,  1945,  and  January 
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11,  1915,  when  3"our  deposition  was  being  taken  in 

the  case  of  Tsang  vs.  Kan? 

A.  I  don't  remember  the  exact  dates,  but  I  do 
remem])er  that  in  January  I  did  go  to  your  office 
for  the  deposition. 

Q.  And  at  that  time  you  were  accompanied  by 
your  counsel,  I  believe,  Judge  Ames  and  Mr. 
Romer?  A.     I  believe  so. 

Q.  You  were  sworn  as  a  witness  in  this  matter 
to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth  by  Alfred  D.  Martin,  a  notary  public? 

A.     I  remember  that  very  distinctly. 

Q.  Thereupon  you  were  interrogated  by  counsel, 
Judge  Ames  and  myself,  is  that  correct? 

A.     That  is  correct. 

Q.  I  will  ask  you  if  at  that  time  and  place  you 
\Yere  asked  the  following  questions  and  gave  the 
following  answers 

Mr.  Karesh:     Show  him  the  transcript. 

The  Court :     Let  him  read  them. 

Mr.  Hatch :     Beginning  on  page  22. 

Mr.  Karesh:  You  understand  he  is  going  to 
cross-examine  you,  he  is  going  to  ask  you  as  to 
matters  in  that  transcript.  [130] 

Mr.  Hatch:  I  Avonder  if  a  better  w^ay  would  not 
be  for  counsel  to  read  the  questions  and  answers. 
I  will  read  the  questions  and  answers  if  the  court 
will  i^ermit. 

Mr.  Karesh:     Is  that  Kan's  deposition? 

Mr.   Hatch:     Yes,   and   if   there   is   anything   in 
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here  that  is  wrong  you  will  stop  me.    Otherwise,  I 

will  assmne  it  is  correct: 

^'Q.  You  remember  the  occasion  of  the  meeting 
in  this  office  on  January  20th  % 

"A.    I  do. 

"Q.  The  general  subject  was  the  possibility  of 
your  returning  to  work,  w^asn't  it? 

' '  A.  It  wasn  't  the  possibility.  It  was  the  promise 
under  wliich  I  was  to  return  to  work. 

"Q.  All  right.  Will  you  state  your  version  at 
this  time  of  what  position  you  took  then,  as  to  what 
you  wanted  or  tliought  you  were  entitled  to,  or  any- 
thing of  that  sort? 

"A.  It  wasn't  what  I  w^ould  want;  it  was  what 
I  was  promised. 

"Q.  All  right.  Will  you  state  what  you  then 
said  as  to  what  you  had  been  promised. 

"A.  Yes.  I  told  Mr.  Tsang  that  I  was  dis- 
charged from  the  army,  and  I  didn't  think  there 
was  any  possibility  for  me  having  to  go  back  into 
the  army;  and  naturally,  I  wanted  to  go  back  to 
my  former  position. 

"Q.  Do  you  recall  whether  at  that  time  you  were 
asked  whetlier  [131]  you  claimed  you  had  any  agree- 
ment that  entitled  you  to  do  so? 

''A.  Yes.  Mr.  Tsang  and  I  discussed  that  very 
thoroughly  at  the  luncheon. 

"Q.  You  don't  follow  me.  I  am  asking  you  now 
as  to  what  you  said  on  Jaiuiary  20th  here  in  my 
presence,  as  to  whether  you  had  any  agreement  or 
on  what  basis  vou  claimed  the  ricrht  to  return  to 
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work — whether  it  was  something  said  by  the  em- 
ployer or  otherwise? 

''A.  I  don't  remember.  I  think  you  are  the  one 
that  conducted  most  of  the  discussion. 

"Q.  Would  you  say  or  would  you  deny  that  at 
that  time  you  stated  in  the  meeting  that  you  did 
not  claim  there  had  been  any  agreement  to  take  you 
back? 

"A.  I  don't  think  I  made  any  statement  of  that 
kind. 

"Q.  Do  you  remember  what  position  Mr.  Chew 
took  in  reference  to  your  coming  back  ? 

"A.  Well,  Mr.  Chew  was  a  sort  of  a  business 
adviser  to  Mr.  Tsang,  as  Mr.  Tsang  told  me;  and 
Mr.  Chew's  attitude  before  we  come  into  your 
office 

^'Q.  Not  before  you  came  in.  What  position  did 
he  take  in  our  mutual  presence  in  reference  to 
whether  you  had  the  right  to  come  back  or  whether 
you  should  come  back;  and  if  so,  what  terms? 

"A.  I  don't  know.  Mr.  Tsang  has  always  re- 
ferred to  Chew  as  his  business  adviser;  and  I  just 
took  it  for  granted  that  [132]  he  came  in  here  in 
the  capacity  of  a  business  adviser. 

"Q.  All  right.  After  he  came  in  here  in  what- 
ever capacity  it  was,  what,  if  anything,  did  Chew 
say  as  to  his  disposition  toward  your  return? 

''Mr.  Ames:  Do  I  understand  here  today  that 
Mr.  Chew  vrould  have  had  anything  to  say  about  it? 

"Mr.  Hatch:  That  was  not  the  ])oint  of  the 
question.    It  is  a  statement  that  was  made  in  the 
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presence  of  this  litigant;  and  I  want  to  know  what 
it  was;  and  what  response,  if  any,  Mr.  Kan  made 
in  regard  to  it. 

"A.     I  don't  remember. 

"Mr.  Ames:     If  he  remembers. 

"A.     I  don't  remember. 

"Mr.  Ames:  He  doesn't  remember  anything 
like  that. 

"Q.  (By  Mr.  Hatch):  You  don't  know  what 
position  Mr.  Chew  took  about  your  return  ? 

"A.  No,  not  his;  but  I  remember  what  he  told 
me  when  we  left  the  office. 

"Q.  Well,  all  right.  Tell  me  what  he  said  after 
you  left  the  office. 

"A.     Well,  Mr.  Chew  said  out  in  the  street 

"Q.     This  was  in  the  presence  of  Mr.  Tsang? 

"A.     No,  Mr.  Chew  and  myself. 

"Q.     All  right. 

"A.  He  said  he  was  glad  to  see  the  matter 
thrashed  out:  and  he  said  he  didn't  see  any  ne- 
cessity [133]  for  any  controversy;  and  he  referred 
to  the  success  of  the  business;  also  complimented 
me  upon  the  good  work  I  had  done  in  building  up 
the  business;  and  he  felt  that  there  should  be  no 
friction  between  Tsang  and  myself. 

"Q.     Anything  else? 

"A.  That  is  all  I  can  remember  of  that  is  of 
importance. 

"Q.  What  position  did  Mr.  Tsang  take  in  the 
meeting  *? 
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"Mr.  Ames:  You  mean  what  did  Mr.  Tsang 
say? 

"Mr.  Hatch:     Yes. 

"Mr.  Ames  (Continuing)  :  In  the  meeting?  You 
can't  state  what  position  he  took;  but  what  did  he 
say  out  loud. 

"A.     I  can't  remember  what  he  said. 

"Q.  (By  Mr.  Hatch)  :  How  did  the  meeting 
end? 

"A.  It  ended  with — ^You  are  referring  to  this 
meeting  that  Mr.  Romer  wasn't  present  at? 

"O.     Yes,  that  is  correct. 

"A.  I  think  it  ended  by  mutual  agreement  be- 
tween us  that  I  should  have  Mr.  Romer  present  at 
the  next  meeting.    I  believe  that  was  the  idea. 

"Q.  Was  there  at  that  meeting  any  expression 
of  either  a  willingness  to  take  you  back  or  a  refusal 
to  take  you  back  ? 

"Mr.  Romer:  May  I  ask  that  be  clarified  so 
that  Mr.  Kan  will  know  which  of  the  two  you  are 
referring  to  ? 

"Mr.  Hatch :  I  am  referring  to  the  January  20th 
meeting.  [134] 

"Q.  In  other  words,  how  far  along  did  the  meet- 
ing get  before  it  was  postponed  until  we  could  talk 
to  Mr.  Romer? 

"A.  Well,  I  believe  we  reached  the  point  where 
you  discussed  the — my  reemployment;  and  you 
stated  that  at  no  time  did  Mr.  Tsang  consider  re- 
employing^ me. 
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'^Q.  I  seem  to  have  some  difficulty.  Maybe  you 
don't  understand  what  I  am  trying  to  reach;  and 
maybe  you  don't  recall  the  detail.  Let's  see  if  I 
can  get  at  it  this  way:  What  did  you  have  in  your 
mind  as  an  impression  at  the  time  that  the  meeting 
adjourned  on  January  20th,  as  to  whether  you  were 
going  to  get  a  job  at  the  Cathay  House  or  not? 

''Mr.  Ames:  Well,  I  haven't  made  any  objec- 
tions, Mr.  Hatch,  to  the  form  of  your  questions, 
although  I  think  they  are  entirely  incompetent 
questions.  It  isn't  a  question  of  what  a  man  has 
in  his  mind ;  it  is  a  question  of  who  said  what. 

' '  Mr.  Hatch :     That  is  what  I  want. 

"Mr.  Ames:     And  what  was  done. 

"Mr.  Hatch:  I  agree  with  that  wholeheartedly; 
but  Mr.  Kan  hasn't  told  us  yet  just  what  occurred; 
and  I  thought  maybe  an  expression  of  his  viewpoint 
would  reflect  what  he  heard. 

Mr.  Ames:     Why  don't  you 

Mr.  Hatch:  I  was  trying  to  get  at  it  that  way. 
Mr.  Ames:  Why  don't  you  ask  the  direct  ques- 
tion, [135]  did  they  tell  him  they  would  take  him 
back  at  that  meeting? 

"Q.  (By  Mr.  Hatch):  All  right.  Let's  answer 
that  question. 

"Q.  (By  Mr.  Ames):  Did  they  tell  you  they 
would  take  you  back  into  the  employment  of  the 
Cathay  House,  Mr.  Kan? 

"A.  I  don't  think  there  was  anything  definite 
about  taking  me  liack. 


"A 
''A 
''A 
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"Q.     (By  Mr.  Hatch):     All  right,  Now 

''x\.     It  was  all  very  vague. 

''Q.     We  are  coming  closer  to  the  point.    That 

is  what  I  am  trying  to  develop.  What  was  said  and 

by  whom  at  that  time  that  indicated  to  you  there 

was  a  possibility  of  your  returning  to  work? 

"A.     Well,  I  have  to  refer  to  my  notes  on  that. 

I  can't 

Q.     To  help  yourself? 

I  don't  have  them  wdth  me  now. 
(By  Mr,  Ames)  :     Did  you  make  any  notes? 
Yes. 

Shortly  after  the  time? 
Yes.    I  have   some  notes  at  home,   and   I 
didn't  bring  them  along." 

Q.     Is  that  about  right  up  to  that  point? 

A.  I  can't  remember  all  that  word  for  word. 
It  is  very  complicated. 

The  Court:  Is  there  anything  in  what  he  has 
stated  that  you  have  in  mind  now  that  would  change 
your  testimony?  [136] 

A.     No,  I  think  that  is  pretty  close. 

Q.  (B}^  Mr.  Hatch)  :  Then  you  went  home  and 
came  back  two  days  later  with  a  document,  didn't 
you? 

Mr.  Karesh:  I  don't  see  any  impeachment  so 
far.  He  has  not  impeached  him  at  all. 

Mr.  Hatch :  I  show  you  your  deposition  at  page 
51,  is  that  a  copy  of  the  document  that  you  went 
home  and  wrote  out  after  the  first  meeting? 

A.     I  believe  that  is  the  memorandum. 
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Mr.  Karesh:  Are  you  going  to  offer  that  in  evi- 
dence ? 

Mr.  Hatch:     Yes. 

Mr.  Karesh :  I  will  object  to  that,  he  cannot  offer 
that  memorandum. 

The  Court:     The  objection  will  be  overruled. 

Mr.  Karesh:  I  don't  see  how  it  could  be  intro- 
duced in  evidence. 

The  Court:  He  showed  it  to  him  and  he  said 
that  is  the  memorandum.  Proceed. 

Q.  (By  Mr.  Hatch)  :  The  situation  is  now,  so 
we  understand  it  correctly,  Mr.  Kan,  that  after  the 
meeting  in  my  office  on  January  20th,  either  the 
same  day  or  just  a  few  hours  afterwards,  you  went 
home  and  wrote  out  a  memorandum  of  the  meeting 
of  January  20th'? 

A.     Will  you  repeat  that  ? 

Q.  You  had  a  meeting  in  my  office  on  January 
20,  1944,  and  we  [137]  discussed  the  matter  at 
length.  Do  you  recall  that'?  A.     Yes. 

Q.     You  had  no  attorney  present*? 

A.     That  is  right. 

Q.  So  after  you  left  the  office,  either  that  day  or 
the  next  day  at  home,  you  wrote  out  a  memorandum 
of  what  occurred  at  that  meeting  in  order  that  you 
would  have  a  record  of  if? 

A.  No,  it  was  not  for  a  record.  I  don't  know 
w^hether  I  wrote  down  everything  that  occurred,  or 
not,  it  was  just  for  myself. 

The  Court:     You  read  that  memorandum? 

A.     Yes. 
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Q.     Is  that  the  memorandum'?  A.     Yes. 

Mr.  Hatch:  Was  it  written  on  a  typewriter,  or 
in  pencil?  A.     It  was  scribbled  in  pencil. 

Mr.  Hatch:  Now,  I  wish  to  read  that  document, 
your  Honor. 

The  Court:     Proceed. 

Mr.  Karesh:     My  objection  is  going  to  all  of  this. 

The  Court :  I  think  the  record  discloses  that.  The 
objection  is  overruled.   Proceed. 

Mr.  Hatch:     "Meeting  at  Hatch's  office,  Jan.  20. 

'"Hatch:  Refers  to  Ernie's  entry  into  corpora- 
te ()ii  as  minor  Stockholder  and  gaining  control  of 
majority  of  stock  on  account  of  my  not  having  Cap- 
ital, etc.  That  there  were  some  mistakes  in  forming 
the  corporation — in  that  we  had  [138]  no  permit  to 
issue  stock.  That  partnership  was  not  Ernie's  orig- 
inal idea,  since  I  had  discussed  it  with  him — and 
that  when  it  was  changed  to  partnership  apparently 
had  my  approval  even  though  done  in  my  absence. 

"Said  it  would  be  difficult  for  me  to  come  back 
and  work  on  employee  basis  without  some  dissatis- 
faction (1)  Suggests  agreement  on  employee  basis. 
(2)  That  since  limited  partner  cannot  be  active,  I 
place  my  shares  in  my  wife's  name.  (3)  Asks  about 
duties — whether  managerial  or  other. 

"Ernie:     Replies  that  'just  go  back  to  work'. 

"Chew:     Refers  to  salary. 

"Ernie:     Refers  to  discussion  between  he  and  I. 

"Hatch:  Says  salary  was  between  Ernie  and 
myself. 
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^'I  said  wanted  my  attorney  to  be  present,  and 
there  was  no  use  drawing  up  contract  until  I  thought 
it  over  in  regard  to  the  new  angles  thrown  upon  the 
matter  as  explained  by  him." 

Q.  Now,  in  this  same  deposition  you  were  inter- 
rogated as  to  your  recollection  of  the  second  meet- 
ing, that  is  the  one  of  January  24,  were  you  not? 

A.     Yes. 

Q.  Now,  beginning  on  page  16 — and  I  might  ask 
Mr.  Kan,  if  you  find  anything  wrong  about  this  call 
my  attention  to  it.  Page  36  of  the  deposition,  be- 
ginning with  line  14 : 

"Mr.  Ames:  How  much  longer  are  you  going  to 
take?  [139] 

' '  Mr.  Hatch :     Oh,  a  few  minutes. 

"Q.  Do  you  have  any  recollection  of  what 
transpired  at  the  January  24th  meeting  other  than 
what  you  have  testified  to?  A.     No,  I  don't." 

Mr.  Karesh:  I  think  this  is  a  highly  improper 
method  of  attempting  to  impeach  a  w^itness. 

The  Court:  I  am  responsible  for  the  conduct  of 
this  trial. 

Mr.  Karesh:  For  him  to  read  several  pages  of 
transcript  at  once? 

Mr.  Hatch:  You  are  wrong  in  your  statement. 
The  memorandum  is  embodied  in  one  page. 

Mr.  Karesh:     That  counsel  read,  one  page? 

The  Court:  Yes,  tliat  counsel  read,  the  memor- 
andum. 
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Mr.  Karesh :  I  do  not  mean  the  memorandum.  I 
am  referring  to  prior  to  that  time. 

The  Court:     In  any  event,  proceed. 

Mr.  Karesh :  Will  you  tell  me  on  what  page  you 
started  reading  the  testimony  so  I  can  follow  you? 

The  Court :     He  read  it. 

Mr.  Karesh:  He  didn't  tell  me  the  page.  What 
l^age  did  he  start  with?  I  have  some  difficulty  in 
looking  at  the  transcript  in  following  him. 

Mr.  Hatch:  I  began  on  page  22,  line  4,  and  I 
read  the  deposition  down  to  where  he  concluded  the 
first  conversation  of  [140]  January  20th,  and  it  was 
subsequent  to  that  testimony  he  had  no  recollection. 

Mr.  Karesh:     No  recollection  of  what? 

Mr.  Hatch :  He  didn't  have  a  recollection  of  any- 
thing at  the  time.  I  am  not  trying  to  make  him  out 
a  liar,  I  am  merely  saying  that  his  recollection  is 
very  unsatisfactory. 

The  Court:     It  is  time  for  recess. 
(Recess.) 

Mr.  Hatch :  Counsel  w^anted  to  know  where  I  was 
reading  from  the  transcript.  I  read  from  page  22 
line  4  to  and  including  line  3  on  page  27.  I  will 
now  read  from  page  31,  line  3: 

"Q.  All  right.  When  he  came  here  on  January 
20th,  isn't  it  a  fact  that  Mr.  Tsang  said  to  you  in 
the  presence  of  Mr.  Chew  and  myself  that  he  was 
agreeable  to  your  returning  to  work  at  the  Cathay 
House  ? 

'■'A.  Well,  I  don't  remember.  I  will  have  to — I 
will  have  to  refer  to  those  notes  that  I  made." 
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On  the  same  page,  31,  beginning  at  line  18: 

"Q.  Is  it  your  position  at  this  time  that  without 
your  notes,  you  are  imable  to  recall  with  accuracy 
what  was  said  at  the  meeting  of  January  20th? 

''Mr.  Ames:  I  think  that  is  what  he  has  said 
several  times,  Mr.  Hatch,  already. 

"A.     That  is  right  [141] 

"Mr.  Hatch:  Q.  All  right.  That  is  what  I 
understood  him  to  say.  He  now  answers  ''That  is 
right'." — that  he  does  not  recollect  what  was  said 
without  getting  his  notes.  That  was  in  answer  to 
the  question: 

"Is  it  your  position  at  this  time  that  without 
your  notes,  you  are  unable  to  recall  with  accuracy 
what  was  said  at  the  meeting  of  January  20th'? 

' '  Mr.  Ames :  I  think  that  is  what  he  has  said  sev- 
eral times,  Mr.  Hatch,  already." 

And  the  answer  by  the  witness  is,  "That  is  right." 

Now  the  question: 

"How  about  the  meeting  of  January  24th  in  this 
office?  Do  you  have  any  recollection  of  that  without 
studying  your  notes  to  refresh  your  recollection? 

"A.  (Addressing  counsel  for  the  defendant) : 
Have  we  notes  on  that? 

"Mr.  Romer:     Here  is  a  memorandum." 

Then  resuming  at  page  32,  line  11 : 

"'Mr.  Hatch:     Q.     The  notes  you  speak  of  con- 
cerning the  January  20th  meeting  were  about  when  ? 
'A.     Made  the  same  evening. 
Q.     In  your  handwriting?  A.     Yes. 

'Q.     About  how  many  pages? 
'A.     Oh,  two  pages,  I  suppose.  [142] 
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''Q.  Now,  I  have  asked  you  about  the  meeting  on 
January  24th.  Do  you  recall  coming  to  this  office 
about  3 :00  0  'clock  in  the  af teraoon  of  that  day  with 
Mr.  Romer  and  Tsang  and  Mr.  Chew  being  present, 
together  with  myself? 

'"A.     Yes,  I  remember  that. 

''Q.  Are  you  able  to  testify  as  to  anything  that 
occurred  or  was  said  during  that  meeting  without 
refreshing  your  recollection? 

"A,  Well,  we  came  here  with  the  impression  that 
we  were  going  to  sign  a  contract  of  agreement — a 
contract  of  employment — rather.   Correction. 

"Q.     That  was  your  impression"?  A.     Yes. 

"Q.  Generally  speaking,  what  were  the  terms  of 
that  contract  you  expected  to  sign? 

''A.  Oh,  I  think  reference  was  made  by  you  only 
to  my  signing  a  release  of  all  claims  against  Mr. 
Tsang. 

"Q.  Before  you  go  to  that,  we  are  talking  about 
a  contract  of  employment,  and  you  said  when  you 
came  on  January  24th,  you  expected  to  sign  such 
contract  ? 

"A.  I  expected  a  discussion  to  be  on  the  contract 
of  employment. 

"Q.  A  discussion  on  the  contract  of  employ- 
ment? A.     Yes. 

"Q.  What  did  you  have  in  mind  then  as  to  the 
terms  of  that  [143]  contract?  What  did  you  expect 
that  contract  to  contain? 

A.     I  expected  to  get  a  contract  of  employment 
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to  contain  a  clause  of  employment  for  three  years 

at  the  Cathay  House. 

''Q.     At  what  salary? 

"A.     At  $500.00  a  month. 

''Q.  Did  you  have  any  discussion  on  that  sub- 
ject with  either  Chew  or  Tsang  or  myself  after  the 
meeting  of  January  20th  and  before  the  meeting  of 
January  24th,  except  the  conversation  with  Chew 
outside  the  office  which  you  have  already  testified  to  ? 

''A.  No,  there  was  no  conversation  between  us  in 
that  period. 

''Q.  As  I  understand  it,  after  the  January  20th 
meeting,  you  went  home  that  night  and  made  some 
notes;  and  between  that  and  the  24th,  you  discussed 
the  matter  vvith  Mr.  Romer,  and  then  you  came  over 
here  on  the  24th,  is  that  correct? 

'^A.     That  is  right. 

"Q.  Would  you  deny  at  this  time  that  on  Janu- 
ary 20th,  I  asked  you  whether  there  had  ever  been 
any  agreement  to  return  you  to  any  particular  job 
at  any  particular  salary  after  your  discharge  from 
the  army? 

"A.     Will  you  say  that  again? 

"Mr.  Hatch:     Read  it. 

"'(Question  read  by  reporter.) 

"A.     No,  I  don't  remember. 

"Mr,  Hatch:  Q.  On  January  20th  did  you  ex- 
press either  [144]  a  desire  or  a  demand  during  the 
meeting  that  you  have  a  contract  for  a  specified 
period  of  time? 
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"A.  Wliy,  I  told  you,  Mr.  Hatch,  I  couldn't  re- 
member exactly  what  went  on  in  that  meeting. 

"Q.     Well 

"A.  And  I  can't  make  a  statement  on  that  until 
I  see  my  notes. 

^'Q.  You  don't  recall  that  one  way  or  the  other 
at  this  time? 

*'A,     Not  at  this  time,  no. 

"Q.  Let  us  put  it  this  way:  In  the  month  of 
December  of  1943,  did  you  at  any  time  express  a 
willingness  to  return  to  Cathay  House  and  go  to 
work  pending  a  decision  as  to  what  your  rate  of  pay 
would  be?  A.     I  did. 

"Q.     You  did  agree  to  do  that?  A.     Yes. 

"Q.  And  who  was  to  make  the  decision  as  to  the 
rate  of  pay? 

'''A,  Mr.  Tsaiig  was  to  see  Mr.  Chew  and  get  his 
approval. 

"Q.  And  did  you  agree  that  you  would  be  bound 
by  either  their  decision  or  tliat  you  would  resolve 
your  own  opinion  on  the  subject?  Do  you  under- 
stand the  question? 

"A.     Will  you  say  that  again? 

"Q.  Yes.  Did  you  agree  that  you  would  accept 
whatever  wage  they  decided  you  should  have? 

"Mr.  Ames:  Q.  In  other  words,  did  you  say  so 
to  [145]  anybody? 

Mr.  Hatch:     That  is  right. 

A.  Well,  here  is  the  way  the  discussion  went 
on.  As  I  told  you  before,  we  discussed  whether  the 
salary  would  be  $500.00  a  month  or  $750.00  a  month ; 
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and  Mr.  Tsang  said  that  he  would  see  Mr.  Chew 
about  it ;  and  it  was  my  suggestion  that  I  come  back 
to  work  pending  their  decision  as  to  whether  the 
salary  would  be  $500.00  or  $750.00  a  month. 

"Mr.  Hatch:  The  range  was  between  those  two 
limits,  so  far  as  you  were  concerned  ? 

"A.     Yes. 

"Q.  Without  refreshing  your  recollection  from 
any  notes,  can  you  remember  at  this  time  whether  on 
January  20th  I  asked  you  if  you  had  any  claims 
against  the  Cathay  House  or  Mr.  Tsang  other  than 
the  right  to  go  back  to  work'?  Do  you  remember 
any  discussion  of  that?  A.     I  don't. 

"Q=  Do  you  remember  any  discussion  about  the 
desirability  of  getting  a  release  from  you  at  that 
time  of  any  claims  that  you  might  assert? 

"A.  Yes,  I  remember  your  discussing  a  release 
— my  signing  of  a  release  of  all  claims  against 
Ernest  Tsang.   For  what  reason,  I  don't  know. 

'■'Q.  Do  you  not  recall  that  I  asked  you  whether 
you  had  any  claims  except  the  right  to  go  back  to 
work,  you  [146]  said  no? 

"A.     I  don't  remember  that." 

Mr.  Karesh:  I  think  that  this  is  a  highly  im- 
proper method  of  attempting  to  imj^each  the  wit- 
ness. He  has  been  permitted  to  run  along — how 
many  pages  did  you  read?  Would  you  say  twelve? 

Mr.  Hatch:     I  would  say  twelve. 

Mr.  Karesh:  This  is  highly  improper,  your 
Honor.  The  only  proper  metliod  would  be  to  ask  the 
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question,  and  if  he  said  he  didn't  remember  give 

him  a  chance  to  explain  why  he  didn't  remember. 

The  Court:  You  can  take  him  on  cross-exam- 
ination and  develop  that  fact.    Proceed. 

Mr.  Hatch:  "Q.  Do  you  not  recall  that  I  asked 
you  whether  you  had  any  claims  except  the  right  to 
go  back  to  work,  and  you  said  no*? 

"A,     I  don't  remember  that. 

'^Q.  You  don't  remember  that.  Do  you  deny 
that  at  that  meeting  you  said  you  didn't  have  any 
other  claims,  but  you  would  not  sign  anything  in 
writing  to  that  effect '^ 

"A.  No,  I  don't  remember  that  I — I  remember 
saying  that  I  didn't  want  to  sign  any  release. 

^'Q.  All  right.  Do  you  remember  the  expression 
being  used  by  me  at  that  time  that  bygones  should 
bo  left  as  bygones,  something  to  that  effect? 

"A.     I  think  you  said  something  to  that  effect. 

"Mr.  Ames:  How  much  longer  are  you  going 
to  take? 

"Mr.  Hatch:     Oh,  a  few  minutes.  [147] 

"Q.  Do  you  have  any  recollection  of  what  trans- 
pired at  the  January  24th  meeting  other  than  what 
you  have  testified  to  ? 

"A.     No,  I  don't. 

"Q.  Did  you  make  any  notes  of  that  meeting 
yourself?  A.     No,  I  didn't. 

"Q.  Do  you  remember  what  position  you  took 
or  demands  you  made,  if  any,  at  that  meeting? 

"A.  I  remember  I  came  in  here  expecting  to  dis- 
cuss the  contract  of  employment. 
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''Q.  Bnt  you  don't  remember  of  any  demands  or 
claims  that  you  made?  A.     No. 

^'Q.  As  a  matter  of  fact,  since  you  left  the  serv- 
ice you  never  have  returned  to  work  at  the  Cathay 
House  ?  A.     No. 

"Q.  After  the  meeting  of  January  24th,  was 
there  any  discussion  between  you  and  Tsang  or 
Chew  or  any  others  connected  with  the  Cathay 
House   about  your  returning? 

"A.     Yes,  there  was. 

''Q.     One  or  more  conversations'? 

"A.  One  or  more  conversations'?  About  a  half  a 
dozen  conversations. 

''Q.  In  the  absence  of  Mr.  Romer  and  myself,  I 
presume  *? 

"A.     Yes.  Between  Mr.  Tsang  and  myself.  [148] 

"Q.  What  was  the  substance  of  those  conversa- 
tions ? 

"A.  Well,  there  was  one  conversation  I  remem- 
ber that  Mr.  Tsang  discussed  with  me  the  contract  of 
employment;  and  I  told  him  that  I  couldn't  sign  a 
release  of  all  claims  against  him,  because,  naturally, 
I  would  be  forfeiting  my  rights. 

^'Q.     So 

''A.  Whereupon  we  entered  into  a  discussion 
about  bu3dng  and  selling — either  one  buying  the 
other  out. 

*'Q.  Did  you  ever  get  to  the  point  of  agreeing  on 
w^hat  your  salary  would  be  if  you  should  return,  and 
I  am  talking  now  after  these  later  conversations  ? 

*'A.     Yes,  of  course,  several  times.  I  went  back  to 
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see  Mr.  Tsang  several  times,  and  it  was  just  con- 
tinued procrastination.  One  time  it  was  one  thing 
and  one  time  it  was  another  thing.  I  coudn't  get  to 
first  ])ase  with  him. 

"Q.  You  said  you  never  could  get  to  first  base. 
Did  you  ever  reach  with  him  any  understanding  as 
to  what  pay  you  would  receive  if  you  were  taken 
back? 

' '  A,  Yes,  I  told  him  I  was  perfectly  agreeable  to 
go  liack  at  $500.00  a  month  several  times. 

"Q.     And  he  never  agreed  to  that?  A.     No. 

"Q.     Is  that  correct? 

"A.  Well,  he  would  say  that  he  would,  and  then 
he  said  that  he  would — he  would  say  that  would  be 
all  right.  The  [149]  next  time  you  would  go  back, 
and  he  would  have  another  change  of  attitude.  He 
always  seemed  to  be  kind  of  off  on  a  limb." 

Theiv  at  page  42,  beginning  at  line  17,  this  being 
when  Mr.  Kan  came  back  a  week  following  for  a  con- 
tinuance of  the  deposition: 

"Q.  Mr.  Kan,  your  counsel  has  handed  me  a 
typev/ritten  copy  of  one  page  of  what  purports  to  be 
your  notes  of  the  meting  in  this  office  on  January 
20th  of  last  year.  Have  you  a  copy  of  that  before 
you?  A.     Yes,  I  have. 

"Q.  The  original  of  this  document  was  in  your 
handwriting,  was  it?  A.     Yes,  it  was. 

"Q.  What  you  have  before  you  is  a  correct  trans- 
cription of  those  notes  ?  A.     It  is. 

'*Q.     Those  are  all  the  notes  that  you  have  of  any 
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meeting  or  meetings  on  this  subject  either  in  this 

office  or  with  Mr.  Tsang? 

"A.     Yes,  those  are  all  the  notes  I  have. 

"Q.  Then  if  you  don't  mind,  I  would  like  when 
we  adjourn  to  have  that  copy  that  you  have  before 
you  handed  to  the  reporter,  and  let  him  copy  it  as  an 
exhibit  to  the  deposition. 

''A.     I  have  no  objection."  [150] 

Do  you  want  me  to  read  on  Mr.  Karesh  1 

Mr.  Karesh:     Read  on. 

Mr.  Hatch :     All  right. 

"Q.  All  right.  Do  you  have  now  any  independent 
recollection  of  what  occurred  or  was  said  at  either 
the  January  20th  or  the  January  24th  meeting  in  this 
office  other  than  that  to  which  you  have  testified,  and 
other  than  that  which  is  set  forth  in  this  memoran- 
dum of  yours  ? 

' '  A.  Yes.  As  I  recall  now,  I  did  not  put  down  the 
reference  to  the  release  of  all  claims  which  you  re- 
ferred to  on  January  20th.  I  have  this  listed  as  one, 
two  and  three ;  and  there  is  no  place  here  where  there 
is  a  reference  to  your  discussion  of  the  release  of  all 
claims  which  you  said  was  one  of  the — one  of  the 
things  that  you  wanted  me  to  do — wanted  me  to  sign 
a  release  of  all  claims;  also  have  an  agreement — a 
partnership  agreement  to  place  the  shares  in  my 
wife's  name. 

"Q.  Other  than  those  things  you  have  now  men- 
tioned, are  there  any  other  exceptions  to  the  longer 
question  I  asked  you  ? 

"A.     No,  I  don't  believe  so. 
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*'Q.  Were  there  any  written  documents  submit- 
ted to  you  in  this  office  at  the  time  of  either  of  these 
meetings  ?  A.     No. 

''Q.  You  spoke  of  a  release.  What  is  your  recol- 
lection as  [151]  to  when  and  where,  if  any,  and  if  at 
any  place  any  writing  was  ever  submitted  to  you? 

"A.  Why,  I  don't  think  the  thing  was  discussed 
very  thoroughly. 

''Q.  When  you  say  'the  thing,'  you  mean  the  re- 
lease ? 

"A,  I  mean  the  writing,  the  release  of  all  claims 
or  of  any  partnership  agreement,  for  that  was  not 
explained  to  me ;  but  I  had  the  impression  that  the 
agreement  of  partnership  was  somewhat  of  a  con- 
tract of  employment,  the  terms  to  be  discussed  when 
my  lawyer  v/ould  be  present. 

"Q,  All  right.  Now,  you  stat^^d  just  now  what 
your  impression  was;  and  I  asked  you  along  that 
line  when  we  were  here  before  on  this  deposition,  and 
I  will  ask  you  again:  What  was  your  impression  or 
state  of  mind  at  the  time  that  you  left  this  office  on 
January  20th,  as  to  what  was  next  to  be  done  ?  What 
was  the  next  move,  in  other  words  ? 

"A,  In  the  first  pla-ce,  I  wanted  to  have  my  at- 
torney present;  and  since  he  wasn't  able  to  attend 
that  meeting,  and  there  was  an  entirely  new  and 
different  angle  thrown  upon  the  picture  from  the 
time  Tsang  discussed  it  with  me  before  we  came  here, 
I  wanted  to  think  the  thing  over  and  discuss  it  with 
my  attorney;  and  I  did  not  certainly  want  to  sign 
anjrthing  unless  I  knew  what  I  was  signing ;  and  my 
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impression  was  that  since  Tsang  had  a  contract  of 
employment,  that  I  would  receive  a  similiar  arrange- 
ment and [152] 

"Q.  Well,  was  anything  said  by  anybody  at  the 
January  20th  meeting  that  you  were  to  have  a  con- 
tract, or  was  that  your  impression  only?  Let  me 
withdraw  that  question." 

Mr.  Karesh:     Go  on. 

Mr.  Hatch :     There  is  a  colloquy  between  counsel. 

Mr.  Karesh :     I  am  not  interested  in  the  colloquy. 

Mr.  Hatch:  I  will  turn  to  page  48,  line  22  and 
read : 

"  Q.  Coming  back  to  the  next  meeting  on  January 
24th,  do  you  or  do  you  not  recall  in  your  presence, 
your  attorney,  Mr.  Romer,  saying  that — or  discuss- 
ing the  desirability  on  your  part  of  having  a  contract 
in  writing  ? 

"A.  I  wouldn't  put  it  that  wa}^,  because,  both  Mr. 
Romer  and  I  were — we  were  both  of  the  impression 
that  we  came  here  on  the  24th  for  the  purpose  of  dis- 
cussing the  contract  of  employment. 

"Q.  When  you  came  on  the  24th  and  before  you 
came  into  the  meeting,  what  was  your  idea  as  to  the 
duration  to  be  specified  in  any  contract? 

''A.  As  I  told  3^ou  before,  I  expected  to  have  a 
contract  for  the  same  period  of  time  as  Mr.  Tsang 
did. 

"Q.     You  say  that  was  your  expectation.   Now,  it 
was  based  solely  upon  your  conclusions  and  not  upon 
anj^thing  that  was  said  by  anybody  present  ? 
A.     Absolutely  not.  My  own  conclusion. 
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"Q.  And  there  was  nothing  said  by  anybody  that 
you  were  to  [153]  have  a  contract  the  same  as 
Tsang's? 

**  A.  No,  as  I  told  you,  it  was  just  the  imx)ression 
that  I  had. 

"Q.  Do  you  remember  at  the  second  meeting,  the 
one  of  January  24th,  Mr.  Romer,  discussing  with  me 
the  purported  length  of  the  contract,  whether  it  be 
for  the  duration  of  the  war  or  for  three  years  or  for 
something  else  of  that  sort  ? 

'^A.  I  don^t  remember  the  details  of  that  discus- 
sion. 

"Q.  All  right.  I  have  one  other  thing  to  ask  you : 
At  any  time  did  you  attemjjt  to  get  a  lease  to  the 
Cathay  House  from  the  Chinese  people  or  firm  who 
had  the  lease  on  the  building?  Did  you  attempt  to 
get  a  lease  from  them,  or  any  of  them,  in  your  ov;n 
name  for  the  premises  occupied  by  the  Cathay 
House?  A.     No,    I  don't  remember." 

Mr.  Karesh:  That  certainly  has  nothing  to  do 
with  it,  getting  a  lease. 

Mr.  Hatch:  It  certainly  has.  Tt  as  a  substantial 
variance  in  the  testimony  of  this  vvitness. 

Mr.  Karesh:     I  will  withdraw  the  objection. 

Mr.  Hatch :  He  testified  yesterday  that  he  did  not, 
and  away  back  he  did  not  remember. 

Mr.  Karesh :      He  did  not  say  that. 

Mr.  Hatch:  That  is  all  for  the  deposition,  your 
Honor.   I  have  no  further  questions.  [154] 
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Further  Recross-Examination 
By  Mr.  Karesh: 

Q.  At  the  time  you  made  that  statement  in 
answer  to  Mr.  Hatch's  question  at  the  deposition 
about  you  didn't  remember,  can  you  explain  why 
you  didn't  remember? 

A.  There  were  several  reasons  for  that.  As  I 
recall,  I  never  had  any  experience  in  litigation  be- 
fore. My  attorney  had  informed  me  previously 
that  this  was  more  or  less  a  fishing  expedition  on 
Mr.  Hatch's  part,  and  he  said,  "Well,  you  don't 
have  to  answer  anything  if  you  don't  want  to."  I 
did  not  i)ut  importance  on  the  deposition,  therefore 
when  the  second  one  was  taken  I  probably  didn't 
remember  a  lot  of  things  I  did  not  want  to  remem- 
ber.   Might  I  explain  the  memorandum? 

Q.     Go  ahead. 

A.  That  memorandmn  was  for  the  sole  purpose 
of  informing  Mr.  Romer  of  what  had  happened,  and 
that  did  not  happen  at  that  meeting.  Mr.  Hatch's 
questions  were  so  involved  and  going  from  one  point 
to  another  he  had  me  all  confused,  I  didn't  know 
really  what  it  was  about. 

Q.  Isn't  the  reason  you  did  not  put  down  about 
the  release  because  that  had  been  already  indicated 
to  Mr.  Romer  ? 

A.  That  is  right,  that  it  was  foremost  in  my 
mind.  I  knew  I  might  have  to  go  into  court  some 
day  and  I  felt  that  I  would  tell  my  story  in  court 
then.  I  didn't  know  what  a  deposition  was,  frankly, 
I  did  not  place  any  importance  on  it. 
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Q.  Isn't  it  true  that  your  understanding  about 
the  contract  [155]  was  that  you  were  to  receive  a 
contract  if  there  was  to  be  a  release  granted  by  you  ? 

A.     That  is  what  I  understood. 

Q.  Otherwise,  you  were  willing  to  go  to  work 
without  a  contract  if  no  conditions  were  imposed 
upon  you,  isn't  that  right? 

A.  That  is  right.  In  fact,  Mr.  Romer  told  us 
at  the  January  24th  meeting,  he  said,  "Let  us  not 
have  anybody  sign  any  release." 

Mr.  Hatch:  This  is  something  that  transpired 
between  Mr.  Romer  and  someone  else? 

A.     They  were  having  a  discussion. 

The  Court:     Where? 

A.     At  Mr.  Hatch's  office. 

Mr.  Hatch:  Was  that  in  the  presence  and  hear- 
ing of  Mr.  Hatch  ?  A.     Yes. 

The  Court:     You  may  relate  it. 

A.  Mr.  Romer  suggested  at  the  January  24tli 
meeting  that  I  go  back  to  work  without  signing  or 
receiving  any  papers  or  anything  of  the  sort,  and 
I  do  not  think  it  was  agreed  to. 

Mr.  Karesh:  This  is  probably  rebuttal  but  I 
could  recall  Mr.  Kan  a  little  out  of  order. 

The  Court :  Before  you  go  forward,  get  through 
with  this  witness. 

Mr.  Karesh:     I  will  call  him  back  in  rebuttal. 

The  Court:  I  will  tr}-  to  dispose  of  this  case  as 
best  I  can. 

Mr.  Hatch:  I  have  one  further  matter  to  tes- 
tify to.  [156] 
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ROBERT  E.  HATCH 
Direct  Examination 
(Resumed) 
The  Witness :  I  wish  to  further  testify  there  was 
no  discussion  at  either  of  the  meetings  of  January  20 
or  24  about  the  necessity  of  Mr.  Kan  transferring 
his  stock  interest  to  his  wife.  I  am  certain  of  that 
because  the  corporation  was  not  involved  in  the  sub- 
jects mider  discussion;  it  was  not  operating  the 
business.  So  far  as  assigning  his  interest  in  the 
partnership  to  his  wife  or  to  us  it  was  unnecessary, 
the  rule  of  law  being  that  a  limited  partner  may 
participate  in  the  operation  of  the  business,  but  if 
he  does  do  so  he  exposes  himself  to  the  same  liability 
as  the  general  partner.  There  is  no  inhibition 
against  it,  therefore  there  would  be  no  different  set 
up.    That  is  the  direct  examination. 

Cross-Examination 
By  Mr.  Karesh : 

Q.  Now,  Mr.  Hatch,  isn  't  it  true  that  Mr.  Tsang 
would  have  to  hire  Mr.  Kan? 

A.     What  do  you  mean? 

Q.  You  advised  him  that  he  did  not  have  to, 
didn't  you? 

A.  That  bears  absolutely  no  resemblance  to  the 
fact.  I  advised  Mr.  Tsang  and  Mr.  Kan  to  go  back 
and  take  a  trial  and  try  to  get  along,  and  undoubt- 
edly they  would  have  done  so  had  there  not  been  a 
misunderstanding  between  the  parties.  If  you  want 
me  to  explain  I  will ;  other  than  that  I  will  leave  it 
to  argiunent.     I  thought  they  were  both  high  class 
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and  intelligent  persons,  and  there  was  no  reason  why 
they  could  not  get  along,  [157]  and  I  not  being  much 
older  than  either  of  them,  I  still  took  a  paternal 
viewpoint  in  discussing  it  with  them,  and  I  still 
think  that  was  right,  that  they  should  forget  these 
clashes  and  quarrels  of  partners  and  they  could  have 
gone  on  and  made  a  lot  of  money,  and  could  have 
worked  it  out,  but  that  was  not  what  happened,  and 
it  was  not  because  of  my  advice  or  Mr.  Tsang 's 
ad\dce  that  it  did  not  happen. 

Q.  Now,  Mr.  Hatch,  you  spoke  of  some  writing 
that  you  wanted  Mr.  Kan  to  sign,  some  release ;  what 
kmd  of  writing  was  it  that  you  wanted  him  to  sign  ? 

A.  I  tried  to  describe  it  before;  it  was  merely 
something  in  writing  in  an  informal  fashion  that 
the  parties  would  agree  to  let  bygones  by  bygones. 

Q.     Did  you  want  Mr.  Tsang  to  sign  it  too "? 

A.  Yes,  it  was  a  mutual  release  as  previously 
mentioned. 

Q.  Did  you  have  the  memorandum  prepared 
when  you  asked  them  to  sign  it  ?  A.     No. 

Q.     But  it  was  in  the  nature  of  a  mutual  release  ? 

A.  It  was  in  the  nature  of  a  release  of  any  claims 
actual  or  fancied;  each  one  assured  me  that  he  had 
no  claims  against  the  other.  And  I  figured  by  doing 
this  that  they  would  not  bring  up  their  past  un- 
pleasantness. 

Q.  One  of  the  features  of  the  release  was  that 
Mr.  Kan  was  to  OK  the  transfer  of  the  corporation 
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to  the  partnership,  was  it  not?     That  was  one  of 

the  features  was  it  not  ?  [158] 

A.     No,  definitely  not. 

Q.  What  did  you  mean  by  suggesting  bygones  be 
bygones  ? 

A.  As  I  tried  to  explain  it  to  these  gentlemen  at 
the  meeting  of  January  20,  where  there  was  not  any 
legal  basis  involved,  Kan  had  started  and  promoted 
the  business ;  he  considered  himself  to  be  the  father 
of  the  organization.  However  due  to  some  business 
difficulties  they  had  reached  a  point  where  he 
realized  he  was  in  a  minority  position ;  he  no  longer 
had  control  of  the  business.  He  had  publicized  him- 
self among  the  Chinese  section  and  throughout  the 
city  that  he  was  the  Cathay  House,  and  it  was  very 
natural  that  he  should  fee]  unhappy  where  he  was 
not  the  main  man  of  the  Cathay  House. 

Q.  That  happened,  that  he  was  not  the  main 
man,  because  they  went  into  the  bankrui)tcy  court  ? 

A.     Quite  the  contrary. 

The  Court:    Financial  interest. 

A.  Financial  interest.  The  one  thing  was  when 
they  were  getting  behind  and  it  needed  money  to 
meet  the  payroll  and  pay  the  bills  and  pay  the  rent — 
they  were  in  arreas  in  the  rent  for  many  months; 
and  when  times  were  bad  Mr.  Tsang  was  the  one 
that  came  forward  and  put  the  money  to  carry  it 
along.  Either  Mr.  Kan  could  not  or  would  not,  I 
don't  know,  it  doesn't  make  any  difference.  The 
result  was  that  from  a  major  position  Kan  was  in 
an  inferior  position  to  the  majority  stockholders  and 
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it  was  difficult  for  him  to  divorce  that  high  senti- 
ment from  a  practical  viewpoint  based  upon  his  legal 
position.  [159]  And  it  was  my  opinion  that  that 
alone  was  what  caused  the  friction  between  these 
gentlemen.  I  don't  think  there  was  anythmg 
radically  wrong  with  either,  but  Kan  could  not 
adjust  himself  to  his  new  position,  and  as  a  result 
there  had  been  bitterness  and  hostility  develop  be- 
tween these  two  men  who  were  confined  to  the  one 
room  in  a  restaurant.  That  was  all  reviewed  with 
Kan  when  he  came  back  and  was  m  my  office,  and 
I  said  if  you  try  to  get  along  you  can  only  do  it  by 
forgetting  what  has  gone  on  in  the  past,  and  to  be 
sure  that  that  is  firmly  impressed  in  your  mind  I 
suggest  that  you  write  out  a  little  memorandum  and 
each  of  you  sign  it  and  forget  everything  which 
previously  happened. 

Q.  (By  Mr.  Karesh)  :  Mr.  Hatch,  why  was  it 
that  you  asked  him  to  sign  something? 

A.     It  was  just  a  suggestion. 

Q.  Why  did  you  ask  him  to  sign  a  document 
letting  bygones  by  bygones  if  it  was  not  a  release  of 
all  claims'?  A.     I  gave  you  my  best  answer. 

The  Court:  It  would  be  well  for  the  court  to 
inquire  at  this  time,  what  claims  have  you  in  mind. 

Mr.  Karesh :    Mr.  Kan  was  to  waive  all  his  rights  ? 

The  Court:    What  were  his  rights. 

Mr.  Karesh :  One  would  be  a  right  to  have  his  old 
employment. 

The  Court :    That  was  not  discussed. 
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Mr.  Karesh :  Whether  it  was  discussed  or  not  his 
signature  [160]  on  a  release  would  have  had  the 
effect  of  tollmg  his  rights  under  the  Selective 
Service  Act. 

The  Court:    I  am  not  sure  about  that. 

Mr.  Karesh :  To  ask  a  man  to  sign  a  release  and 
waive  his  rights  under  the  Selective  Service? 

The  Court :  Under  the  circumstances  the  impor- 
tant thing  to  keep  in  muid  the  conduct  of  the  parties 
and  their  actions,  and  as  far  as  the  testimony  dis- 
closes there  was  not  anything  disclosed  in  relation 
to  the  release. 

Mr.  Karesh :    That  is  the  conflict. 

The  Court:  I  have  in  mind  only  what  the  testi- 
mony discloses.    However,  proceed. 

The  Witness:  I  would  like  to  complete  my  last 
answer.  There  was  some  discussion.  Had  there 
been  any  claim  brought  to  my  attention  that  Kan 
had  a  right  under  the  Selective  Service  Act  the 
whole  thing  would  have  been  approached  frcm  a 
different  standpoint.  I  did  not  know  of  it;  I  don't 
think  Mr.  Kan  did ;  if  he  did  he  never  communicated 
it  to  us.  The  first  I  knew  there  was  any  possibility 
of  such  a  right  was  when  they  filed  the  cross-com- 
plaint in  the  state  court  before  Judge  Deasy  and 
asserted  rights  under  the  Selective  Service  Act.  I 
had  never  heard  of  it  before.  I  had  asked  Mr.  Kan 
if  he  had  any  claim  and  he  said  no.  If  he  had  told 
me  he  had  that  would  have  covered  that. 

The  Court:  When  was  the  suit  filed  in  the  Su- 
perior Court  by  Mr.  Tsang?  [161] 
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A.  I  can  give  you  the  exact  date.  The  complaint 
is  there  as  an  exhibit.    It  was  filed  October  21,  1944. 

Q.  (By  Mr.  Karesh)  :  Is  it  your  testimony  that 
you  had  no  knowledge  of  Mr.  Kan's  claim  under  his 
Selective  Service  rights  prior  to  the  filing  of  that 
suit? 

A.  The  meeting  was  in  January;  that  would  be 
approximately  correct.  If  there  was  anything  in- 
tervening it  was  only  the  discussion  I  had  with  you 
and  I  don't  know  when  that  was. 

Q.  Didn't  we  make  a  demand  upon  you  or  re- 
quest upon  you  to  have  Mr.  Tsang  rehire  Mr.  Kan 
under  the  Selective  Service  Act,  and  didn't  you 
write  us  a  letter,  which  is  dated  March  27,  1944? 
This  is  six  months  prior  to  October.  A.     Yes. 

Q.     That  is  your  letter  to  me,  isn't  it,  Mr.  Hatch? 

A.  This  is  my  letter  to  Mr.  Karesh;  it  is  dated 
March  27,  1944.  I  still  testify  that  it  was  during  the 
period,  without  knowing  the  exact  date,  but  after 
the  time  of  the  meeting  of  January  20,  that  I  first 
heard  that  there  was  a  possible  Selective  Service 
federal  statute;  whether  it  was  from  reading  your 
letter  to  me  or  the  complaint  that  was  filed  by  Mr. 
Romer,  which  were  not  far  apart,  I  would  not  be 
able  to  say  at  this  time. 

The  Court:    Read  the  letter. 

Mr.  Karesh:  I  would  like  to  ofifer  the  letter  in 
evidence.    It  is  dated  March  27,  1944.  [162] 
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''Mr.  Joseph  Karesh 
Assistant  United  States  Attorney 
Postoffice  Building 
San  Francisco 
Dear  Sir: 
Re  John  Kan 

"I  agreed  to  endeavor  to  communicate  to  you 
the  decision  of  my  client  on  this  matter  on  or 
before  this  date.  As  I  told  you,  we  have  filed 
a  proceeding  under  2084  of  the  California  Code 
of  Civil  Procedure,  to  perpetuate  the  testimony 
of  Mr.  Kan.  The  court  has  set  that  matter  for 
two  p.m.  on  March  31,  1944. 

"It  is  our  intention  to  examine  him  at  length 
at  that  time  in  reference  to  any  claims  that  Mr. 
Tsang  or  the  corporation  made  any  agreement 
or  commitment  to  Mr.  Kan,  and  if  so,  the  pre- 
cise nature  thereof. 

"In  the  meantime  I  do  not  see  how  we  can 
intelligently  take  a  definite  position  in  regard 
to  the  claims  of  Mr.  Kan,  which  so  far  are  quite 
uncertain.  Onh^  tentatively  can  I  say  that  we 
dispute  there  was  any  agreement  to  take  him 
back,  but  none  the  less  we  did  otfer  him  a  suit- 
able position  and  he  has  failed  to  accept  it.  As 
previously  explained  to  you,  there  are  many 
features  connected  with  the  transaction  that 
make  it  impractical  and  unwise  to  reemploy  the 
gentleman,  regardless  of  which  a  bona  fide  offer 
to  take  him  back  was  made.  Beyond  ail  this, 
the  reemployment  of  him  at  any  such  figure  as 
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he  mentioned  is  uneconomical  for  there  is  no 
need  of  anyone  at  such  a  salary.  [163] 

"In  summary  we  do  not  feel  that  we  are  able 
to  give  you  a  complete  and  definite  answer  at 
this  moment,  but  will  be  immediately  upon  the 
completion  of  his  deposition.  We  would  also 
be  happy  to  supply  you  with  a  copy  of  the  same, 
should  you  so  desire. 

Respectfully  yours, 

ROBERT  E.  HATCH." 
(The  letter  is  marked  Plaintiff's  Exhibit  7.) 

The  Court :  What  in  that  letter  has  any  relation 
to  the  subject  matter? 

Mr.  Karesh :  That  he  was  in  communication  with 
the  United  States  Attorney's  ofSce  with  respect  to 
the  claim  of  Mr.  Kan  mider  the  Selective  Service 
Act. 

The  Court:  I  mean  the  subject  matter  dealt  with 
there.    You  were  inquiring  about  his  knowledge. 

Mr.  Karesh:  He  says  that  up  to  October,  1944, 
when  this  suit  was  filed  in  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  he  had  no  knowl- 
edge of  Mr.  Kan  having  any  rights  under  the  Selec- 
tive Service  Act.  This  is  correspondence  that  he 
had  with  the  United  States  Attorney's  office.  I  will 
offer  more  letters  that  show  that  he  had  communi- 
cation with  the  United  States  Attorney's  office  in 
regard  to  this  matter. 

Q.     Are  these  your  communications  to  this  office 
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dated  March  31,  April  7,  March  21,  1944,  April  14, 

1944,  and  April  20,  1944?  A.     Yes.  [164] 

Q.  These  are  in  relation  to  negotiations  between 
yourself  and  our  office  arising  under  the  Selective 
Service  Act?  A.     That  is  correct. 

Mr.  Karesh:     I  would  like  to  oHqt  in  evidence 
only  one  of  these  letters,  the  letter  of  April  20,  1944, 
to  show  that  this  man  was  refused  employment. 
Q.     You  wrote  this  letter  to  us,  didn't  you? 
A.     It  does  not  bear  my  signature  but  I  am  sure 
it  was  written  by  me. 

Mr.  Karesh :  It  is  on  the  letterhead  of  Robert  E. 
Hatch.  We  will  offer  it  in  evidence  and  I  would  like 
to  read  it. 

"April  20,  1944 
"Hon.  Joseph  Karesh, 
Asst.  U.  S.  Attorney 
Postoffice  Bldg. 
San  Francisco 
Dear  Sir: 

By  this  time  you  no  doubt  have  received  the 
copy  of  Mr.  Kan's  deposition.  You  will  note 
that  he  has  refused  to  answer  all  pertinent 
questions. 

My  clients  have  given  this  matter  consider- 
able thought  and  take  the  position  that  they  are 
luider  no  obligation  to  Mr.  Kan.  Without 
attempting  to  specify  all  of  their  reasons,  the 
following  can  be  enumerated. 

1.  There  was  no  contract  of  employment. 
Kan  was  an  employee  whose  employment  was 
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subject  to  termmation  at  the  pleasure  of  his 
employer,  without  explanation.  Were  he  re- 
employed [165]  it  obviously  would  be  on  the 
same  basis,  and  if  discharged  within  an  hour 
after  his  reemployment  he  would  have  no 
complaint. 

2.  There  is  no  opening  for  him,  and  the 
business  does  not  justify  the  employment  of  a 
person  at  anywheres  near  the  figure  he  has 
demanded. 

3.  His  refusal  to  answer  these  questions  to- 
gether with  his  previous  manifestations,  con- 
firms the  belief  that  Mr.  Kan  could  not  and 
would  not  be  a  suitable  employee  but  rather  that 
his  presence  and  activities  at  the  Cathay  House 
would  be  inimical  to  the  interests  of  the  em- 
ployer. You  will  please  understand  that  over 
a  period  of  years  there  was  a  great  deal  of 
friction,  the  attitude  and  acts  of  Mr.  Kan  were 
highly  objectionable  to  the  others,  and  that  this 
has  all  been  eliminated  by  the  withdrawal  of 
Mr.  Kan. 

In  our  opinion,  it  would  be  imconscionable 
to  force  this  gentleman  upon  the  firm  as  an 
employee,  something  that  would  have  no  chance 
of  working  out  and  would  result  to  the  preju- 
dice of  Mr.  Kan  as  well  as  the  others  interested 
in  the  success  of  this  enterprise. 
Respectfully, 

ROBERT  E.  HATCH. 
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PS.  In  addition  to  the  foregoing,  an  offer  of 
reemployment  actually  was  made  to  Mr.  Kan, 
which  he  declined  because  they  would  not  give 
him  a  written  guaranty  of  its  continuance  for 
the  duration  of  the  war." 

(The  letter  is  marked  Plaintiff's  Exliibit  8.) 

Q.  (By  Mr.  Karesh)  :  You  say  that  there  was 
a  great  deal  of  friction  between  Mr.  Kan  and  Mr. 
Tsang  prior  to  the  entrance  of  Mr.  Kan  into  the 
service. 

A.  I  say  I  was  told  that  by  ]\Ir.  Tsang ;  in  fact  it 
came  to  me  as  a  great  surprise  because  all  the  time 
I  had  been  around  the  Cathay  House  as  a  patron 
they  seemed  to  be  very  friendly.  It  was  a  good  act 
apparently.  It  was  quite  a  shock  to  me  when  Mr. 
Tsang  came  and  said  Mr.  Kan  v/ants  to  come  back 
and  I  am  afraid  to  take  him  in;  that  is  the  first 
time  I  knew  there  had  been  any  friction. 

Q.  You  never  personally  witnessed  any  friction 
or  any  words  between  Mr.  Kan  and  Mr.  Tsang,  did 
you  ?  At  this  meeting  in  your  office  was  there  any 
friction  ? 

A.  Let  me  answer  that  this  way  if  I  may;  none 
before  Kan  went  in  the  army;  none  upon  the  two 
occasions  in  my  office.  In  the  first  meeting  they  were 
friendly  and  in  the  second  meeting  there  was  no 
conversation  between  the  two.  The  meeting  only 
lasted  a  few  minutes.  My  knowledge  of  their  un- 
friendliness comes  from  what  I  learned  from  Mr. 
Tsang  and  from  a  little  talk  about  this  gun  incident. 
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Q.  The  answer  is  not  responsive.  I  asked  you 
whether  or  not  there  was  any  friction  in  your  office  *? 

The  Court:     Let  him  answer. 

A.  The  manner  in  which  Mr.  Kan  proceeded 
after  he  was  offered  the  job [167] 

Mr.  Karesh :  I  will  ask  that  that  be  stricken ;  he 
was  never  offered  a  job  back. 

The  Court:     He  said  under  oath  that  he  was. 

A.  Additionally  the  minutes  of  the  corporation, 
which  came  to  my  attention  literally  shows  that 
there  was  unbelieveable  turmoil  between  the  par- 
ties; there  were  cat  and  dog  fights.  I  didn't  know 
but  I  heard  of  it  later. 

Q.  (By  Mr.  Karesh) :  Do  you  recognize  Mr. 
Tsang 's  handwriting  on  this  picture? 

A.  That  is  Mr.  Tsang 's  and  his  dog.  It  is  ad- 
dressed "To  Auntie  Helen  and  Uncle  Johnny.  Sin- 
cerely Laddie,  age  2  months." 

Q.  Do  you  knovv^  to  v\^ho  he  is  referring  by 
"Auntie  Helen  and  Uncle  Johnny"? 

A.     I  should  say  Auntie  Helen  to  be  Mrs.  Kan. 

Q.     And  Uncle  Johnny? 

A.     I  would  presume  that  to  be  John  Kan. 

Q.     What  is  the  date  on  that? 

A.     May  4,  1943,  before  he  went  into  the  service. 

Q.     Does  that  reflect  any  ill  feeling? 

A.     It  certainly  does  not. 

Mr.  Karesh :     I  will  offer  the  picture  in  evidence. 

A.  I  will  go  a  lot  farther  and  that  while  I  do 
not  want  to  extol  Mr.  Tsang 's  qualities,  I  must  say 
he  has  made  a  most   extraordinary   effoit   to   get 
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along  with  Mr.  Kan  despite  the  way  that  Mr.  Kan 

treated  him.  [168] 

Q.  As  a  matter  of  fact  you  know  that  Mr.  Tsang 
was  interested  in  throwing  Mr.  Kan  out  of  the  busi- 
ness because  he  was  jealous  of  him? 

A.  That  bears  no  resemblance  to  the  truth.  As 
a  matter  of  fact  when  Mr.  Tsang  controlled  the  com- 
pany and  after  Mr.  Kan  had  tried  to  throw  him  out, 
Mr.  Tsang  permitted  Mr.  Kan  to  remain  until  he 
went  into  the  serivce.  And  when  he  went  into  the 
service  he  personally  undertook  to  take  care  of  her 
by  employing  Mrs.  Kan  and  increasing  her  wages. 

Q.     How  much? 

A.  I  don't  recall  but  I  know^  she  did  get  more 
than  she  did  before,  and  he  looked  after  his  inter- 
est, kept  the  business  up  and  w^hen  Kan  came  back, 
despite  the  fact  that  he  had  had  all  of  this  trouble 
with  him  he  was  willing  to  take  him  back  and  give 
him  a  chance. 

Mr.  Karesh:  I  will  ask  that  the  picture  be  re- 
ceived in  evidence. 

The  Court:     It  may  be  admitted  and  marked. 

(The    picture    is    marked     Plaintiff's     Ex- 
hibit 9.) 

Q.  (By  Mr.  Karesh)  :  Isn't  it  true  that  Mr. 
Tsang  and  his  j^eople  put  up  $5300  to  acquire  the 
stock  ? 

A.     That  is  my  understanding. 

Q.  As  a  result  of  that  $5300  Tsang  has  profited 
some  $150,000? 
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A.  Well,  I  would  not  think  the  figures  run  that 
high.  Whatever  i3rofit  there  was  inured  proportion- 
ately to  Mr.  Kan  and  Mr.  Tsang  in  proportion  to 
the  amount  of  their  investments.  [169] 

Q.  Isn't  it  true  that  it  was  the  personality  of 
Mr.  Kan  that  built  up  the  business? 

A.  Well,  Mr.  Kan  and  several  others;  not  ex- 
actly Mr.  Kan.  What  really  built  up  the  business 
was  the  war  coming  along. 

Q,  Is  it  your  testimony  that  the  business  lost 
money  the  first  year  that  Mr.  Tsang  w^as  in  the 
business  ? 

A.  I  don't  think  I  have  very  definite  informa- 
tion— I  never  had  occasion  to  examine  it.  I  only 
took  their  statements  on  that.  I  believe  that  proba- 
bly the  first  year,  being  a  new  affair,  a  novel  enter- 
prise, like  a  race  track  it  had  a  big  day  on  opening 
day  and  a  bad  day  the  second  day.  I  tliink  that 
after  the  novelt3^  wore  off  the  business  deteriorated 
for  a  period  of  time. 

Q.  Isn't  it  true,  and  I  show  you  the  minutes  of 
a  stockholders'  meeting  that  the  first  year  they  de- 
clared a  dividend  of  30c  on  the  stock? 

A.     I  have  no  information  on  that. 

Mr.  Karesh:     That  is  all. 

The  Court:     It  is  now  time  for  adjournment. 
(Thereupon  an  adjournment  was  taken  until 
tomorrow,  September  12,  1947,  at  10  a.m.) 
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Friday,  September  12,  1947 

ERNEST  TSANG 
Direct  Examination 
(Resumed) 
By  Mr.  Hatch : 

Q.  Mr.  Tsang,  at  the  time  that  Mr.  Kan  went 
into  the  army  what  salary  were  you  drawing? 

A.     $500  a  month. 

Q.  Sometime  shortly  thereafter  that  was  raised 
to  $750  a  month?  A.     That  is  correct. 

Q.     Tell  us  how  that  came  about? 

A.  The  increase  in  my  salary  came  about  after 
we  changed  from  the  corporation  to  a  partnership. 
At  a  meeting  of  all  stockholders  who  were  then  in 
San  Francisco,  the  change  over  was  discussed  and 
the  matter  of  Vvdiat  I  had  to  do,  and  Mr.  George 
Chew  who  was  then  a  stockholder  suggested  that 
inasmuch  as  I  was  doing  my  own  work  and  the 
work  that  John  Kan  had  been  doing,  he  suggested 
that  I  also  take  his  salary  of  $500;  I  did  not  want 
to  do  that.  So  I  was  given  $750  instead  of  $500. 

Q.  That  is  the  manner  in  which  you  VvTre  raised 
to  $750?  A.     That  is  correct. 

Q.  You  took  on  an  additional  job  on  the  floor 
as  assistant  head  waiter  to  do  that  part  of  the  work 
which  Mr.  Kan  had  been  doing  previously? 

A.     Yes,  in  part. 

Q.     In  part?  A.     Yes.  [171] 

Q.  There  were  other  duties  of  Mr.  Kan  that  you 
performed;  in  other  words  the  work  that  you  took 
over,  was  that  one  part  of  the  work  that  Mr.  Kan 
had  been  doing? 


222  Ernest  Tsang  vs. 

(Testimony  of  Ernest  Tsang.) 

A.  That  was  part  of  the  work  that  he  had  been 
doing. 

Q.  I  don't  know  whether  this  is  particularly  ma- 
terial but  inasmuch  as  it  has  been  brought  up,  was 
Mrs.  Kan  working  at  the  restaurant  before  Kan 
went  into  the  service?  A.     She  was. 

Q.     What  was  her  work"? 

A.  She  helped  seat  the  customers  and  when  we 
had  a  waiting  list  she  took  the  names  of  those  cus- 
tomers and  they  would  be  called  in  turn. 

Q.     You  did  not  serve  breakfast? 

A.     We  did  not  serve  breakfast. 

Q.     Just  two  meals  a  day?  A.     Yes. 

Q.  She  just  worked  at  the  time  of  those  two 
meals?  A.     That  is  correct. 

Q.  What  was  she  receiving  in  salary  before  Mr. 
Kan  left? 

A.  I  think  she  was  receiving  in  the  neighbor- 
hood of  $65  a  month  for  several  hours  work  in  the 
evening. 

Q.  And  as  soon  as  Mr.  Kan  went  into  service 
what  did  you  do  about  her  wages? 

A.  Her  salary  was  then  increased  to  $175  a 
month. 

Q.  She  did  the  same  work  that  she  had  done 
before  for  $65?  [172] 

A.     That  is  correct. 

Q.  Was  that  in  view  of  the  fact  that  Mr.  Kan 
W3^  in  the  service  and  his  income  Avas  reduced? 

A.     That  was  what  I  had  in  mind. 
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Q.     You  were  the  one  that  raised  her  salary? 
A.     That  is  correct. 
Mr.  Hatch :    No  further  questions. 

Cross-Examination 
By  Mr.  Karesh : 

Q.  Mr.  Tsang,  it  was  Mr.  Kan  who  got  you  into 
the  business  of  the  Cathay  House? 

A.  He  was  the  one  I  spoke  to  when  T  came  up 
to  the  Cathay  House. 

Q.  You  say  it  was  Mr.  Kan  who  spoke  to  you. 
Did  you  seek  out  Mr.  Kan  or  did  he  seek  you  out? 

A.     One  of  the  partners  had  sought  me  out. 

Q.     Who  was  he? 

A.     His  name  was  Ben,  he  sought  me  out. 

Q.  I  am  talking  about  Kan.  Did  he  seek  you 
out?  A.     No. 

Q.  You  went  up  to  see  Mr.  Kan  at  the  Cathay 
House?  A.     That  is  right. 

Q.  With  respect  to  buying  an  interest  in  the 
business,  is  that  right?  A.     Yes. 

Q.     What  did  you  tell  Mr.  Kan. 

A.  Well,  I  think  it  was  in  the  afternoon  we  had 
a  talk,  I  don't  remember  what  it  was  and  I  said 
I  was  willing  to  invest  in  the  [17,3]  firm. 

Q.  You  did  not  say  you  were  willing  to  invest, 
you  said  you  wanted  to  invest,  didn't  you? 

A.  No,  because  it  was  a  few  weeks  before  I  even 
decided  to  invest,  after  auditing  the  books ;  I  didn  't 
want  to  invest  before  I  did  that. 
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Q.  Yon  were  an  interpreter  with  the  govern- 
ment'? 

A.     I  was  both  an  interpreter  and  senior  clerk. 

Q.  How  much  money  did  you  invest  in  this  busi- 
ness? A.     I  think  it  was  $2,000. 

Q.     $2,000? 

A.  Let  me  think  a  minute.  I  don't  recall  the 
exact  amount. 

Q.     I  think  somebody  said  $5,000. 

Mr.  Hatch:     That  was  over  a  period  of  time? 

A.     I  think  it  was  $2,000. 

Q.  (By  Mr.  Karesh)  :  What  did  you  get  for 
the  $2,000  ?  A.     Two  thousand  shares  of  stock. 

Q.     Did  you  go  to  work  for  the  company  then? 

A.     Yes,  I  did. 

Q.     What  was  your  salary? 

A.     $50  a  month. 

Q.     What  was  Mr.  Kan's  salary? 

A.     I  am  not  sure;  I  think  it  was  $125. 

Q.  What  were  your  duties  in  relation  to  Mr. 
Kan's? 

A.     T  worked  on  the  floor  seating  people. 

Q.     How  many  hours  of  the  day  v\'ere  you  there? 

A.  In  the  beginning  I  worked  from  five  until 
closing  time;  at  [174]  that  time  we  were  open  until 
two  o'clock. 

Q.     How  long  did  you  get  $50  a  month? 

A.  I  received  $50  a  month  up  until  a  month  less 
than  I  left  my  emj^loyment. 

Q.     Then  what  salary  did  you  receive? 
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A.  I  think  I  was  raised  to  a  par  with  Mr.  Kan, 
as  I  recall. 

Q.  Who  suggested  that  your  salary  be  raised  to 
the  same  as  Mr.  Kan's?  A.     I  don't  recall. 

Q.  It  was  Mr.  Kan  that  got  your  salary  in- 
creased, wasn't  if?  A.     I  don't  think  so, 

Q.    Who  was  it? 

A.     I  don't  recall  who  it  was  but  it  was  not  him. 

Q.     Are  you  sure  it  was  not  Mi*.  Kan? 

A.     I  think  it  was  not. 

Q.     On  what  do  3^ou  base  that? 

A.  Because  at  that  time  there  was  a  lot  of  trou- 
ble between  the  partners  in  the  firm  at  that  time, 
and  the  matter  of  hours  and  work  done  on  the  prem- 
ises by  various  people  was  discussed  and  the  matter 
of  my  salary  came  up,  and  that  is  all  I  recall 
about  it. 

Q.  Mr.  Kan  never  opposed  your  raise  in  salary, 
did  he?  A.     I  don't  recall  that  he  did. 

Q.     When  was  your  next  increase  in  salary? 

A.  I  think  it  was  some  time  after  that  that  both 
Mr.  Kan  and  I  [175]  were  increased  at  the  same 
time  to  $300  a  month. 

Q.  In  other  words  when  you  got  $300  a  month 
Mr.  Kan  got  $300  a  month,  is  that  right? 

A.     That  is  right. 

Q.  You  never  had  any  restaurant  experience 
prior  to  your  going  into  the  Cathay  House,  did  you  ? 

A.     Oh,  yes,  quite  a  few  years. 

Q.     Where? 

A.     I  don't  know  as  I  recall  the  number  of  tlie 
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building  they  were  in  business  many  years  ago  but 

I  helped  establish  a  restaurant. 

Q.  How  long  ago  was  that  prior  to  your  buying 
in  the  Gathay  House"? 

A,     Well,  I  would  say  16  or  18  years  ago. 

Q.  It  was  16  or  18  years  prior  to  your  entrance 
into  the  business;  you  had  had  no  experience  in  the 
business  during  that  time*? 

A.     Oh,  yes ;  cooking  was  always  my  hobby. 

Q      But  you  were  not  in  a  restaurant? 

A.  Not  during  the  years  I  was  with  the  Immi- 
gration. 

Q.  You  got  $300  a  month  and  Kan  got  $300  a 
month.   Wlien  was  the  next  raise'? 

A,  I  don't  remember  when,  but  both  of  us  were 
increased  to  $500. 

Q.     A  month?  A.     Yes,   a  month. 

Q.  So  you  were  in  there  for  a  few  months  and 
got  $50  a  month,  then  you  got  $125,  and  both  of 
you  went  toi  $300  and  both  went  up  to  $500?  [176] 

A.  That  is  correct;  the  difference  in  our  salaries 
in  the  beginning  was  called  to  the  attention  of  the 
stockholders  because  at  that  time  I  had  $2,000  in- 
vested in  contrast  to  Mr.  Kan's  $1,000. 

Q.     Of  course  Mr.  Kan  had  started  the  business. 

A.     I  do  not  dispute  that. 

Q.  You  were  saying  something  about  a  stock- 
holders meeting. 

A.  Yes;  I  recall  that  I  mentioned  the  disparity 
between  our  salaries,  and  added  to  mv  investment 
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in  the  firm,  I  thonght  I  was  entitled  to  a  larger 

retnrn. 

Q.     Then  3^ou  got  if? 

A.  Yes,  I  got  it,  but  not  because  any  of  the  stock- 
holders or  Mr.  Kan  wanted  to  give  it  to  me,  because 
at  no  time  did  I  get  anything  from  him  or  from 
any  of  the  partners  unless  I  fought  for  it,  because 
when  I  went  in  the  firm  every  one  was  there  before 
I  arrived. 

Q.     Well,  you  got  your  $300  a  month. 

A.     I  got  it. 

Q.     You  got  your  $500  a  month  *? 

A.     I  certainly  did. 

Q.     You  got  your  $750  a  month,  didn't  you? 

A.     Yes. 

Q.  You  got  the  business  transferred  from  a  cor- 
poration to  a  partnership  when  Mr.  Kan  was  in 
the  army? 

A.  That  is  right,  for  the  advantage  of  all  con- 
<'erned.  [177] 

Q.  Didn't  Mrs.  Kan  tell  you  her  husband  was 
in  the  service  and  would  you  not  wait  until  he  came 
back  so  that  he  could  discuss  the  matter  of  the 
transfer  from  the  corporation  to  the  partnership. 

A.  There  was  no  mention  of  Mr.  Kan  ever  com- 
ing back  by  Mrs.  Kan. 

Q.  Tell  us  what  you  said  to  Mrs.  Kan  about  the 
transfer  of  the  corporation  to  the  partnership  and 
what  she  said  to  you? 

A.  I  explained  to  Mrs.  Kan  that  the  transfer 
was  made  solely  for  the  purpose  of  saving  money 
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for  the  firm,  and  she  informed  me  that  Mr.  Kan  had 
told  her  not  to  sign  any  papers  unless  he  was  pres- 
ent or  his  attorney,  Mr.  Eomer,  had  first  perused 
the  papers,  and  in  the  alternative  was,  in  the  ab- 
sence of  Mr.  Kan,  to  have  his  attorneys  go  over 
the  papers,  which  was  done. 

Q.  Don't  you  know  Mr.  Romer  had  advised  Mrs. 
Tsang  not  to  sign  the  papers  until  her  husband  came 
back?  A.     I  did  not. 

Q.  It  is  your  testimony  that  Mrs.  Kan  never  told 
you  at  any  time  to  wait  if  possible  until  her  husband 
came  back? 

A.     To  my  recollection  she  did  not. 
Q.     But  you  are  not  positive,  are  you'? 
A.     I  am  fairly  j)ositive. 

Q.  Your  testimony  is  Mrs.  Kan  never  told  you 
to  wait  until  her  husband  came  back? 

The  Court:  Doesn't  the  record  disclose  that  she 
got  the  advice  of  counsel?  [178] 

Mr.  Karesh:     But  if  your  Honor  please,  might 

I  recall  this  is  where  a  woman  asks 

The  Court:  I  am  not  concerned  about  that.  I 
want  to  get  what  the  record  discloses.  Did  she  have 
legal  advice  before  the  transfer  was  made? 

Mr.   Karesh:     If   your   Honor   please,   where    a 

woman  asks 

The  Court:  I  am  not  asking  that.  I  am  asking 
does  the  record  disclose  she  had  legal  advice  before 
the  transfer  was  made. 

Mr.  Karesh:     She  had  legal  advice. 
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The  Court:     That  is  all  I  wanted  to  know.  Pro- 
ceed. 

Mr.  Karesh:     I  am  entitled  to  ask  him  now 


The  Court:  You  are  entitled  to  ask  him  what 
the  record  disclosed  at  that  time. 

Mr.  Karesh:  I  did  not  say  she  had  not  legal 
advice. 

The  Court:     Who  was  her  attorney? 

Mr.  Karesh:     Mr.  Romer. 

The  Court:     Proceed  with  the  case. 

Mr.  Karesh:  Might  I  respectfully  ask  the  ques- 
tion again  as  to  whether  Mrs.  Kan  did  not  ask  you 
to  wait  until  her  husband  came  back  from  the 
service. 

A.  I  don't  recall  that  she  ever  did  ask  me  to 
wait. 

Q.  Then  did  all  of  the  stockholders  vote  you 
$750  a  month? 

A.     With  the  exception  of  Mrs.  Kan. 

Q.  Who  was  present  at  that  meeting  when  you 
were  voted  the  $750  a  month?  [179] 

A.     Mr.  Philip  Fong 

Q.     Your  friend? 

A.  He  is  now  my  friend.  Fred  Leong,  Mrs.  Kan, 
George  Chew,  George  Chin;  all  the  stockholders 
with  the  exception  of  Mr.  Kan. 

Q.     Did  Mrs.  Kan  oppose  your  raise? 

A.  She  did  not  oppose  it  but  she  informed  me 
that  inasmuch  as  her  husband  was  not  here  she 
thought  it  would  be  better  if  she  did  not  because 
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there  were  already  enough  signatures  to  effect  my 

increase  in  salary. 

Q.  Of  course  you  had  control  of  the  stock  at  that 
time  any  way,  didn't  you? 

A.     I  did,  Ijut  at  no  time  did  I  exercise  it. 

Mr.  Hatch:  So  that  there  will  be  no  mistake 
about  it  this  is  a  partnership,  not  a  corporation. 

Mr.  Karesh:     I  mean  a  controlling  interest. 

Mr.  Hatch :     That  would  be  argumentative. 

Q.  (By  Mr.  Karesh)  :  How  many  shares  did 
you  have,  that  is  of  record? 

Mr.  Hatch:  He  had  more  than  one  half  of  the 
partnership  interest. 

Q.     (By  Mr.  Karesh)  :     What  about  Mr.  Yuke? 

A.  Yuke  had  100  shares  assigned  to  him;  dur- 
ing the  time  the  business  was  incorporated  I  as- 
signed the  stock  to  him  so  that  he  would  have 
enough  to  be  a  director  on  the  board. 

Q.  In  other  words  that  was  your  stock  that  you 
gave  him?  [180] 

A.     I  assigned  it  over  to  him. 

Q.     Without  any  consideration  at  all? 

A.     You  mean  any  cash  consideration? 

Q.     Yes.  A.     That  is  correct. 

Q.     What  about  Mrs.  Lorene  Carter? 

A.     The  same  situation  existed  there. 

Q.     You  gave  her  100  shares? 

A.  I  did  not  give  her  any  shares.  As  a  matter 
of  record  it  is  mine. 

Q.     You  mean  they  were  dummies  for  you? 
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A.  I  would  not  call  them  dummies,  but  we  still 
had  to  get  enough  directors. 

Q.  Didn't  you  have  enough  directors  for  the 
board?  A.     No. 

Q.  Did  you  put  them  on  so  that  you  could  vote 
Mr.  Kan  out  of  the  business? 

A.  That  was  not  the  case  when  I  could  have 
voted  Mr.  Kan  out  of  the  business;  with  those  two 
persons  holding  stock  in  the  names,  and  I  did  not 
vote  him  out. 

Q.  Wlio  signed  the  contract  of  employment  at 
$750  a  month? 

A.     Those  that  I  have  just  mentioned. 

Q.  Tell  me  how  much  did  you  invest  in  this 
business?  A.     A  total  of  $5500. 

Q.     How  much  have  you  taken  out? 

A.     I  have  taken  out  quite  a  bit.  [181] 

Q.     How  much? 

A.  I  don't  recall;  over  all  these  years  I  don't 
recall  how  much.  I  took  it  out  in  proportion  to  my 
Investment. 

Q.  I  did  not  ask  you  that.  I  am  asking  how 
much  you  took  out  of  that  business  ? 

Mr.  Hatch:  That  is  immaterial.  It  has  nothing 
to  do  with  the  case. 

The  Court:     The  objection  is  sustained. 

Q.  (By  Mr.  Karesh)  :  How  often  did  the  part- 
ners meet? 

A.     You  are  referring  to  the  partnership? 

Q.     The  partners  of  the  partnership? 
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A.     I  don't  think  we  had  any  regular  schedule 
of  meeting. 

Q.     In  fact  you  hardly  met  at  all;  you  just  run 
the  whole  business,  didn't  you? 
A.     That  is  correct. 

Q.     Tell  me,  you  and  Mr.  Kan  were  very  friendly 
before  he  went  into  the  service,  weren't  you? 
A.     I  wouldn't  say  so. 
Q.     What  would  you  say? 

A.     I  would   not   say   we   were   friendly   except 
on  the  surface. 

Q.     Mr.  Kan  was  very  able  and  held  the  title  of 
general  manager  of  the  Cathay  House,  did  he  not? 
x\.     There  never  was  the  title  of  general  manager. 
Q.     What  was  he? 

A.  The  corporation  never  did  accord  that  title 
nor  did  the  partnership.  [182] 

Q.     You  and  he  were  general  co-managers? 
A.     I   never   called  him   general   manager.    We 
were  co-managers. 

Q.  What  made  you  angry  at  Mr.  Kan,  what  did 
he  do  prior  to  going  into  the  service  that  made  you 
angry  ? 

A.  It  got  to  a  point  where  we  were  angry  at  each 
other. 

Q.     What  about  this  picture  that  you  gave  him? 
I  want  to  show  it  to  you.   Now  on  May  4,  1943,  you 
were  very  friendly  with  him,  weren't  you?    You 
gave  him  this  picture?        A.     Yes. 
Q.     Weren't  you  friendly  then? 
x\.     On  the  surface  I  was. 
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Q.  Wh}^  didn't  you  discharge  Mm?  You  had 
control  of  the  partnership,  why  didn't  you  dis- 
charge him? 

A.  You  want  to  know  w^hy  I  didn't  discharge 
him? 

Q.     Yes. 

A.  Mr.  Kan  was  in  there  ahead  of  nie,  and  I 
had  known  him  for  a  number  of  years,  and  I  did 
not  want  to  discharge  him  because  we  were  living 
in  a  small  community,  and  I  did  not  want  to  dis- 
charge him. 

Q.     This  picture  was  just  a  fake  picture? 

A.     I  would  not  say  it  was  a  fake  picture. 

Mr.  Karesh :  I  would  like  to  show  this  picture 
to  your  Honor. 

The  Court:  I  am  not  interested  in  the  picture. 
This  case  does  not  depend  on  the  merits  of  the  pic- 
ture.   Proceed  with  the  case. 

Mr.  Karesh:     May  I  make  this  observation? 

The  Court:  Proceed  and  get  through  with  the 
witness.    We  have  spent  enough  time  on  this  case. 

Mr.  Karesh :  Your  Honor  has  made  the  observa- 
tion that  you  did  not  consider  the  picture  important. 

The  Court:     I  do  not. 

Mr.  Karesh:  May  I  tell  you  v»'hy  I  consider  it 
important  ? 

The  Court:     Proceed  with  your  examination. 

Q.  (By  Mr.  Karesh)  At  the  tim.e  Mr.  Kan 
went  into  the  service  you  were  very  friendly  to  him, 
weren't  you?  A.     No. 

Q.     Didn't  you  give  him  a  party  and  didn't  you 
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tell  liini  when  he  came  back  from  the  war  every- 
thing would  be  all  right  and  he  would  be  back  on 
his  job?  Didn't  you  tell  him  that  before  he  went 
into  the  service? 

A.  I  don't  recall  what  I  told  him,  the  exact 
words.    I  gave  him  a  parting  gift. 

Q.     What? 

A.     I  gave  him  one  of  the  combat  swords. 

Q.  Didn't  you  tell  him  everything  would  be  the 
same  when  he  got  back? 

A.     I  told  him  not  to  worry. 

Q.     You  told  him  not  to  w^orry. 

A.     Yes,  and  he  had  no  occasion  to  worry. 

Q.  At  all  times  when  you  and  Mr.  Kan  were  in 
the  place  your  names  were  used  on  the  matches  and 
on  the  advertising. 

A.     Oh  no,  not  at  all  times.  [184] 

Q.  Here  are  some  matches;  do  you  recognize 
these.  A.    I  do. 

Q.     Do  you  recognize  these  match  boxes? 

A.     I  do. 

Q.  They  have  the  names  Kan  and  Tsang  on 
them? 

A.  That  does  not  indicate  they  were  on  there 
at  all  times. 

Q.  Even  as  early  as  1941  tl^ere  was  an  article 
in  the  paper  mentioning  the  names  of  Kan  and 
Tsang.   Do  you  recognize  that  article? 

A.  I  recognize  that  but  that  does  not  mean  that 
my  name  was  on  everything  with  his  at  all  times. 
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Q.  Would  you  say  the  first  year  you  were  in 
business  the  business  lost  money? 

A.  That  is  a  broad  statement.  The  first  part  of 
the  first  year  the  firm  lost  money;  when  I  went  in 
the  firm  I  had  the  biggest  investment,  and  as  I  re- 
call the  firm  was  around  $15,000  in  the  hole  and  the 
last  of  the  first  year  the  firm  began  making  money. 

Q.  At  the  end  of  the  first  year  you  were  in  there 
w^as  a  dividend  of  30  cents  on  the  dollar.  Let  me 
show  you  the  records  of  the  stockholders  meeting. 
Look  at  the  September  30,  1940,  stockholders  meet- 
ing and  see  if  you  did  not  make  money  that  first 
year  and  the  meeting  of  September  29,  1941,  and 
tell  me  if  you  did  not  make  money? 

A.     We  made  money  every  year.  [184-a] 

Q.  As  a  matter  of  fact  you  did  not  put  an  extra 
$3,000  in  there  because  the  business  needed  money 
but  you  put  it  in  there  because  you  wanted  to  invest 
in  the  business? 

A.     That  is  a  matter  of  opinion. 

Q.     Why  did  you  put  the  extra  $3,000  in? 

A.  All  right,  I  will  tell  you ;  when  I  went  in  the 
firm  it  was  around  $15,000  in  the  hole  and  the  busi- 
ness had  proceeded  to  a  point  that  the  Chinese 
merchants  in  Chinatown  refused  to  sell  goods  to 
the  Cathay  House  and  they  even  went  so  far  as  to 
print  bulletins  by  the  Chinese  brokers  association — 

Q.     When  was  this? 

A.  Around  the  time  I  went  into  the  firm.  This 
association  had  printed  bulletins  asking  all  mem- 
bers to  refrain   from  selling  goods  to  the   Cathay 
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House;  I  knew  of  tliat  fact  when  I  went  in;  I  also 
knew  the  firm  was  in  the  hole;  but  I  thought  the 
business  could  be  put  on  a  basis  favorable  to  mak- 
ing money;  so  I  went  to  the  secretary  of  that  asso- 
ciation and  said  to  them  that  I  was  going  into  the 
firm,  and  his  reply  to  that  was  that  is  all  I  want, 
I  just  want  to  talk  to  some  one  in  the  firm.  At  that 
time  they  were  $15,000  in  the  hole,  and 

Q.  That  is  not  what  I  am  speaking  about.  When 
you  invested  the  $3,000  that  was  not  because  the 
firm  needed  money  then  but  you  wanted  to  buy 
extra  shares  of  stock? 

A.     That  is  not  correct. 

Q.     Tell  us  what  is  correct.  [185] 

Mr.  Hatch:  At  this  I  will  make  an  objection 
that  this  is  entirely  extraneous  to  the  issues  in  this 
proceeding  and  irrelevant. 

The  Court:     I  will  sustain  the  objection. 

Mr.  Karesh :  At  this  time  I  will  offer  in  evidence 
the  stockholders  meeting  of  September  30,  1940, 
and  the  stockholders  meetmg  of  September  29,  1941, 
showing  profits  and  dividends. 

The  Court:     They  may  be  admitted. 

(Stockholders  Meeting  of  September  30,  1940, 
is  marked  Plaintiff's  Exhibit  10  and  Stock- 
holders meeting  of  September  29,  1941,  is 
marked  Plaintiff's  Exhibit  11.) 

Q.  (By  Mr.  Karesh) :  When  Mr.  Kan  came 
back  from  the  service  when  did  you  first  see  him? 

A.     I  presume  the  first  day  of  his  return. 

Q.     When  was  that  ? 
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A.  I  don't  recall  the  date;  lie  has  stated  for  the 
record  what  date  it  was.  I  do  not  remember  the 
date. 

Q.  Was  that  the  day  you  went  from  the  Cathay 
House  down  to  Fishermen's  Wharf?  A.     No. 

Q.     Tell  us  what  happened  that  first  day  ? 

A.  As  I  stated  previously,  I  was  working  at  the 
cashier's  desk,  because  we  had  no  cashier  that  day, 
and  I  had  no  inkling  Mr.  Kan  was  returning,  and 
all  of  a  sudden  he  was  standing  in  front  of  me.  [186] 

Q.     In  uniform? 

A.  In  uniform,  yes.  I  shook  hands  with  him  and 
said,  "Glad  to  see  you,"  or  words  to  that  effect. 

Q.     Were  you  glad  to  see  him? 

A.  Whether  I  was  or  not  I  showed  the  glad  hand 
to  him,  and  he  said  to  me,  "How  about  a  job,"  and 
I  said,  "O.  K.,  come  back  any  time  you  are  ready," 
and  he  looked  at  me  very  closely,  and  pulled  out  a 
paper  which  happened  to  be  his  discharge,  and  I 
said,  "Why  didn't  you  let  me  know  you  were  coming 
out  or  being  discharged  ? ' '  Prior  to  that  I  had  heard 
rumors  that  he  was  coming  out  but  I  didn't  know 
that  he  was. 

Q.     So  you  said  you  w^ould  put  him  to  work? 

A.     Yes. 

Q.     Why  didn't  you  put  him  to  work? 

A.  He  wanted  two  weeks  vacation,  which  was 
agreeable  to  me. 

Q.     Did  you  tell  him  it  was  agreeable  ? 

A.     Absolutely. 
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Q.  Did  you  tell  him  to  come  to  work  two  weeks 
from  then? 

A.  He  said  two  weeks  vacation  and  I  will  come 
back  to  work,  and  I  said  "O.  K." 

Q.     Then  what  happened? 

A.  After  this  two  weeks  had  elapsed — I  don't 
recall  whether  I  saw  Mr.  Kan  during  that  period 
or  not,  but  at  the  expiration  of  two  weeks  he  came  in. 

Q.     Wliat  did  he  say?  [187] 

A.  I  said,  "Are  you  ready  to  go  to  work?"  and 
he  said  "Yes,  but  there  are  a  few  things  we  will 
have  to  talk  over."  I  said,  "Fine,"  and  he  said, 
"Let  us  have  lunch  at  Fishermen's  Wharf  and  take 
matters  over."  I  was  agreeable.  I  don't  recall 
whether  it  w^as  that  day  or  the  following  day  or 
several  days  later,  we  met  and  had  Imich  at  Fisher- 
men's Wharf  as  Mr.  Kan  described.  After  lunch  I 
asked  Mr.  Kan  what  he  wanted  to  talk  about,  if 
he  was  ready  to  come  back  to  work;  he  told  me  he 
wanted  to  talk  about  salary  of  $750  a  month  I  was 
getting  and  thought  he  was  entitled  to  the  same. 

Q.     What  did  you  say? 

A.  I  explained  to  him  that  I  was  not  empowered 
to  raise  him  to  $750  a  month ;  that  the  raising  from 
the  |500  to  $750  would  have  to  come  from  the  stock- 
holders; that  I  was  empowered  to  give  him  $500  a 
month.     That  was  the  gist  of  the  conversation. 

Q.     Then  what  did  he  say? 

A.     He  said  he  wanted  $750  a  month. 

Q.     Go  on. 
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A.  And  if  I  did  not  give  it  to  him  he  would  see 
that  I  received  a  lot  of  bad  publicity. 

Q.     What  did  you  say? 

A.  Well,  I  kept  myself  in  check;  I  did  not  get 
mad,  tried  not  to  anyway.  I  told  him  I  was  not 
the  one  in  the  firm  to  talk  about  this,  he  would  have 
to  talk  to  the  other  partners,  and  inasmuch  as  Mr. 
George  Chew  was  the  next  largest  stockholder  that 
he  see  him.  [188] 

Q.  By  the  way,  the  company  could  very  well 
have  afforded  to  have  given  him  $750  a  month, 
couldn't  it? 

Mr.  Hatch :     I  object  to  that  as  immaterial. 

The  Court:     Objection  sustained. 

Mr.  Karesh:     Might  I  say 

The  Court:  The  Court  has  ruled;  wiiat  they 
could  afford  to  do  is  not  an  issue  in  this  case. 

Mr.  Karesh:  For  the  sake  of  the  record,  may  I 
make  my  offer  of  what  I  am  trying  to  ])iove.  The 
Selective  Service  Act  says  that  a  man  is  entitled 
to  his  job 

The  Court :  I  know  what  the  Act  says.  Proceed 
with  the  witness. 

Q.  (By  Mr.  Karesh):  Go  ahead;  what  hap- 
pened after  that? 

A.     I  believe  the  meeting  ended  at  that  point. 

Q.  Did  you  take  it  up  with  the  stockholders 
about  raising  it  up  to  $750? 

A.  I  did  not  because  Mr.  Chew  was  in  Los  An- 
geles and  would  not  be  back  for  several  days. 

Q.     Did  you  ever  take  it  up? 
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A.  Several  days  after  that  Mr.  Kan  came  in 
and  saw  me  again. 

Q.  Did  yon  ever  take  it  up  with  the  stockholders 
or  shareholders?  A.     Yon  mean  all  of  them? 

Q.  Yes,  at  a  meeting.  Did  you  ever  call  a  meet- 
ing and  ask  them  to  consider  this  matter  of  $750 
a  month?  A.     I  did  not. 

Q.     Can  you  explain  why  you  did  not?  [189] 

A.  Because  I  felt  that  the  man  was  entitled  to 
$500  a  month;  that  is  what  I  was  offering  him.  I 
also  told  him  that  he  go  back  to  work  at  $500  a 
month  and  that  it  could  be  decided  on  later  as  to 
the  $750. 

Q.     Did  you  tell  him  that  ?  A.     Yes. 

Q.  You  remember  you  gave  a  deposition  on  the 
11th  of  January,  1945,  at  Mr.  Hatch's  office,  1320 
Mills  Tower.  A.     Yes. 

Q.     Did  you  ever  say  that  in  your  deposition? 

A.     I  don't  recall  that  I  was  asked  that. 

Mr.  Hatch:  It  is  not  only  in  the  testimony  but 
it  is  in  Mr.  Kan's  deposition  to  the  same  effect. 

Mr.  Karesh:     What? 

Mr.  Hatch :  That  Mr.  Tsang  told  him  to  go  back 
to  work  at  $500  and  they  would  determine  what  the 
salary  was  to  be.  That  is  in  Mr.  Kan's  testimony; 
I  read  it  yesterday. 

Mr.  Karesh :     Did  you  read  it  ? 

Mr.  Hatch:  Yes.  I  read  it  yesterday;  do  you 
want  me  to  read  it  again? 

Mr.  Karesh :     Yes. 

The  Court :     We  will  take  a  recess. 
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(After  recess.) 
Mr.  Karesli :     All  right,  Mr.  Hatch ;  you  said  you 
had  something  to  read. 

Mr.  Hatch :  This  is  on  page  34  of  Mr.  Kan's 
deposition,  [190]  line  18.  These  are  questions 
by  me: 

"Q.  Let  us  put  it  this  way:  In  the  month 
of  December  of  1943,  did  you  at  any  time  ex- 
press a  willingness  to  return  to  Cathay  House 
and  go  to  work  pending  a  decision  as  to  what 
your  rate  of  pay  would  be'?  A.     I  did. 

"Q.     You  did  agree  to  that?  A.     Yes. 

"Q.  And  who  was  to  make  the  decision  as 
to  the  rate  of  pay? 

"A.  Mr.  Tsang  was  to  see  Mr.  Chew  and 
get  his  approval. 

"Q.  And  did  you  agTee  that  you  would  be 
bound  ])y  either  their  decision  or  that  you  would 
resolve  your  own  opinion  on  the  subject?  Do 
you  understand  the  question? 

^'A.     Will  you  say  that  again? 

"Q.  Yes.  Did  you  agree  that  you  would 
accejDt  whatever  wage  they  decided  you  should 
have  ? 

"Q.  (By  Mr.  Ames)  :  In  other  words,  did 
you  say  so  to  anybody? 

"Mr.  Hatch:     That  is  right. 

"A.  Yes.  Well,  here  is  the  way  the  discus- 
sion went  on.  As  I  told  you  before,  we  dis- 
cussed whether  the  salary  would  be  $500  a  month 
or  $750  a  month ;  and  Mr.  Tsang  said  that  lie 
would  see  Mr.  Chew  about  it;  and  it  was  my 
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suggestion  that  I  come  back  to  work  i3ending 
their  decision  as  to  whether  the  salary  would 
be  $500  or  $750  a  month. 

"Mr.  Hatch:     The  range  was  between  those 
two  limits,  so  far  as  you  were  concerned  ?  [191] 

''A.     Yes." 

I  must  point  out  that  Kan's  testimony  is  that  he 
made  the  suggestion  that  he  go  back  to  work  and 
abide  by  the  decision  as  to  whether  it  was  to  be 
$500  or  $750,  and  that  neither  Mr.  Chew  or  Mr. 
Tsang  would  make  any  agreement  as  to  more  than 
$500  a  month.  When  I  indicated  that  I  thought 
that  the  testimony  had  already  come  in  on  that  it 
was  in  response  to  a  question  by  Mr.  Karesh  a  few 
minutes  ago  addressed  to  Mr.  Tsang  as  to  whether 
he  ever  so  testified.  I  have  read  the  deposition  of 
Mr.  Tsang,  and  that  deposition  was  taken  by  Judge 
Ames,  and  you  will  find  the  question  where  he  asked 
for  the  information  which  Mr.  Karesh  wanted  to 
Imow  if  Mr.  Tsang  so  testified. 

Mr.  Karesh:     And  he  did  not  so  testify. 

Mr.  Hatch:  No,  he  did  not  so  testify;  neither 
was  he  asked  any  question  that  would  tend  to  elicit 
that  information. 

Mr.  Karesh :  I  will  read  that  into  the  record.  I 
am  referring  to  the  deposition  of  Ernest  Tsang 
taken  in  the  office  of  Robert  Hatch,  1320  Mills 
Tower,  on  the  11th  of  January,  1945.  I  will  turn 
now  to  page  18,  line  1.  You  will  concede  that  this 
is  what  he  said  there? 

Mr.  Hatch:     Yes. 
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*'Q.  (By  Mr.  Karesh)  :  Very  well.  We  will 
have  to  go  into  this  definitely,  then.  You  had  a 
conversation  with  Kan  about  December  15,  1943, 
is  that  right?  [192]  A.     That's  coi'rect. 

"Q.    Where  did  that  conversation  take  place? 

"A.  It  took  place  at  the  restaurant  called 
6^ishermen's  Grotto. 

"Q.     Who  was  present  besides  you  and  Kan? 

''A.     No  one  else. 

"Q.  And  did  Kan  at  that  time  demand  to 
be  restored  to  his  former  position? 

''A.  He  didn't  demand  it.  We  merely  dis- 
cussed it. 

"Q.     Well 


ii. 


A.     And  prior  to  that- 


"Q.  We  won't  quibble  with  words  about  it. 
Did  he  ask  then  to  be  restored  to  his  position? 

"A.  I  had  informed  him  before  that  that 
he  would  be. 

"Q.  Please  answer  the  question.  Did  he 
ask  to  be  restored  to  his  position  in  the  Cathay 
House  ? 

"A.     No,  he  did  not.    He  did  not  have  to. 

"Q.  He  did  not.  Well,  the  answer  is  no, 
then,  is  that  right?  A.     That's  correct. 

"Q.     What  is  the  next  date  that  you  have 
there?" 
Preceding  this,  going  back  to  page  17,  it  shows 
that  Mr.   Tsang  is  a  stenographer  and  had  some 
notes.    That  is  correct? 
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A.     That  is  correct.    They  were  dates  of  various 
meetings  I  had  with  Mr.  Kan. 

Mr.  Karesh:     Contmuing  on  page  18: 

"Q.  What  is  the  next  date  that  you  have 
there?  A.     January  2nd,  1944.  [193] 

*'Q.  And  does  that  refer  to  a  conversation 
with  Kan?  A.     It  does. 

"Q.    Where  did  that  conversation  take  place? 

"A.     In  the  office  of  the  Cathay  House. 

' '  Q.     Who  was  present  besides  you  and  Kan  ? 

"A.     No  one  else. 

*'Q.  At  that  time,  did  he  request  to  be  re- 
stored to  his  former  position? 

"A.  At  that  time,  he — or  I  will  answer  the 
question  yes;  but  he,  also  demanded  $750  a 
month  salary. 

"Q.  I  see.  He  asked  to  be  restored  on  the 
same  salary  basis  that  you  were  getting,  is  that 
right?  A.     That's  correct. 

"Q.     And  what  was  your  answer  to  that? 

"A.  I  informed  him,  as  I  had  on  i)revious 
occasions,  that  I  had  no  power  to  grant  him 
$750  a  month,  because  that  salary  was  granted 
me  by  the  majority  of  the  stockholders. 

"Q.  Is  that  the  answer  that  you  gave  him 
at  that  time?  A.     That's  correct." 

Mr.  Hatch :     We  will  stipulate  that  those  answers 
were  given  at  that  time. 

Q.     (By  Mr.  Karesh)  :     Did  you  take  it  up  with 
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the  other  partners  at  a  meeting  to  see  whether  he 

would  get  $750  a  month? 

A.     I  took  it  up  with  George  Chew. 

Q.  Did  you  take  it  up  with  the  other  members 
of  the  partnership? 

A.     Not  the  other  members  individually.  [194] 

Q.  Then  when  you  told  him  that  $750  a  month 
coidd  be  given  only  by  the  action  of  the  other  part- 
ners you  were  not  telling  him  the  truth,  were  you? 

A.     I  took  it  up  with  Mr.  Chew. 

Q.  What  about  the  other  partners?  Who  were 
the  other  partners  then? 

A.  Fred  Leong,  Mr.  Chin,  Philip  Fong,  Mrs. 
Kan  and  partners  of  record  Mrs.  Carter  and  Mr. 
Yuke. 

Q.     Did  you  take  it  up  with  Mrs.  Carter? 

A.     No,  it  was  not  necessary. 

Q.     Why  wasn't  it  necessary? 

A.  It  was  not  necessary  because  it  was  deemed 
her  stock  was  mine. 

Q.     Did  you  take  it  up  with  Mr.  Yuke? 

A.  I  did  not  take  it  up  with  him;  I  mentioned 
it  to  him. 

Q.  Why  did  you  tell  Mr.  Kan  that  you  would 
have  to  take  it  up  with  the  other  partners? 

A.  I  could  not  give  him  the  increase  that  he 
wanted  unless  everyone  was  in  agreement  with  it. 

Q.     What  did  Mr.  Chew  say  ? 

A.     Mr.  Chew  was  not  in  agreement. 

Q.     Did  you  say  you  were  in  agreement? 
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A.  I  had  indicated  how  I  felt  to  Kan  right  along ; 
I  could  not  give  him  $750. 

Q.  You  had  a  right  to  vote  on  whether  he  would 
get  a  salary  of  $750?  A.     I  did.  [195] 

Q.     Did  you  vote  on  it?  A.     I  did  not. 

Q.  Did  you  tell  Mr.  Chew  that  you  were  for  it 
or  against  it  ?  A.     I  told  him  neither  way. 

Q.  Did  Mr.  Chew  say  why  he  was  not  in 
agreement  ? 

A.  Yes;  I  recall  he  said  that  there  was  no  neces- 
sity of  two  receiving  $750  a  month,  but  that  he  was 
willing  that  Mr,  Kan  come  back  at  $500  a  month. 

Q.     What  did  you  tell  Mr.  C  hew  ? 

A.  I  was  in  agreement  with  him  and  I  so  com- 
municated to  Mr.  Kan. 

Q.  Calling  your  attention  to  the  meeting  at  Mr. 
Hatch's  ofifi.ce  where  something  was  said  about  a 
release,  what  was  said  about  a  release? 

A.  The  release  was  just  in  the  form  of  an  agree- 
ment between  the  two  of  us  that  we  would  let  by- 
gones be  bygones  and  not  take  up  our  clashes  and 
bickerings. 

Q.     Wouldn  't  a  word  between  you  be  enough  ? 

A,  In  my  opinion  my  word  would  have  been 
enough. 

Q.     Wliat  about  Mr.  Kan's  word? 

A.     I  wanted  to  get  something  in  writing. 

Q.  Just  precisely  what  did  you  want  him  to 
write  ? 

A.     It  was  not  my  suggestion  that  the  release  be 
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drawn  up.    I  brought  the  matter  to  Mr.  Hatch  and 

he  suggested  that  such  a  release  be  drawn  up. 

Q.  You  mean  he  was  your  lawyer  or  he  was  going 
to  be  the  arbitrater?  [196] 

A.  No.  I  frequently  consulted  him  previously 
about  the  Cathay  House  and  I  went  to  Mr.  Hatch. 

Q.     I  want  to  know  what  the  release  was? 

A.     Nothing  was  drawn  up.  I  left  it  to  Mr.  Hatch. 

Q.  You  were  there  when  Mr.  Hatch  talked  about 
bygones,  letting  bygones  be  bygones. 

A.  Yes,  along  those  lines.  It  never  reached  a 
point  where  it  was  drawn  up. 

Q.  You  testified  on  direct  examination  that  you 
always  were  willing  to  give  Mr.  Kan  his  job  back. 

A.     I  have  been. 

Q.     Up  to  what  point  have  you  been? 

A.     Up  to  the  point  of  the  gun  incident. 

Q.  What  was  the  date  of  the  alleged  incident 
with  the  gim? 

A.  The  incident  of  the  gun  occurred  around  the 
early  part  of  December,  1943,  shortly  after  he  le- 
turned  from  the  Army. 

Q.  Then  in  December,  1943,  you  were  not  going 
to  give  him  his  job  back  ? 

Mr.  Hatch:  That  is  objected  to  as  being  imma- 
terial, irrelevant  and  incompetent. 

The  Court:     He  may  answer. 

A.  It  was  not  until  January,  at  the  meeting  in 
Mr.  Hatch's  office,  that  I  did  not  want  to  give  him 
back  his  job,  but  up  to  the  time  of  the  gun  incident 
I  was   still   willing   to   give   him   back   his   job   if 
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Mr.  Hatch  could  proceed  along  lines  to  bring  us 

into  harmony.  [197] 

Q.     Then  there  were  no  conditic??rs  attached? 

A.     They  were  conditions  of  my  own. 

Q.  It  was  at  that  time  that  you  resolved  you 
were  never  going  to  give  him  the  job  back? 

A.     I  did  not  resolve  not  to  give  him  his  job  back. 

The  Court:     Is  that  all  with  this  witness? 

Mr.  Karesh :     That  is  all. 

Redirect  Examination 
By  Mr.  Hatch: 

Q.  When  you  made  an  additional  investment  in 
the  Cathay  House,  that  is  after  the  initial  invest- 
ment of  $2,000,  was  Mr.  Kan  given  the  same  oppor- 
tunity to  come  in  and  make  an  additional  invest- 
ment? A.     Oh,  yes,  he  was. 

Q.  Did  you  have  any  idea  whatsoever  at  the  time 
the  transfer  was  made  from  the  corj)oration  to  the 
partnership  and  the  partnership  articles  were  signed 
that  Mr.  Kan  had  any  expectation  of  returning  ? 

A.     None  whatsoever. 

Q.  Was  it  your  understanding  that  he  had  en- 
listed for  the  duration  of  the  war? 

A.     That  was  my  understanding. 

Q,     And  the  war  was  not  over  at  that  time? 

A.     That  is  correct. 

Q.  As  far  as  you  laiew  he  might  or  might  not 
ever  come  back?  A.     That  is  correct. 

Q.     When  it  would  be  you  had  no  idea? 

A.     That  is  correct. 
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Mr.  Hatch:     No  further  questions. 

The  Court:     Step  down.  [198] 

Mr.  Karesh :     I  will  recall  Mrs.  Kan. 

Mr.  Hatch:     Is  this  rebuttal 

Mr.  Karesh:     Yes. 

Mr.  Hatch:  Before  the  defense  closes  I  wish  to 
add  that  the  judgment  in  the  State  Coiurt  we  have 
referred  to  already  has  become  final,  and  I  do  not 
have  a  certified  copy  of  the  remittitur.  I  tiiist  that 
Mr.  Karesh  will  stipulate  that  the  judgment  of 
Judge  Deasy  was  affirmed  by  the  District  Court  of 
Appeal  and  that  the  remittitur  was  filed  more  than 
sixty  days  ago.  That  stipulation  I  request  without 
prejudice  to  his  objection  that  it  is  immaterial, 
irrelevant  and  incompetent. 

Mr.  Karesh:     So  stipulated. 

The  Court:     Let  the  record  so  show. 

Mr.  Hatch:     The  defense  rests. 

HELEN  KAN 

recalled  on  behalf  of  petitioner  in  rebuttal;  previ- 
ously sworn. 

Q.  (By  Mr.  Karesh)  :  Mrs.  Kan,  do  you  recall 
when  your  husband  was  in  service  that  Mr.  Tsang 
had  some  conversation  with  you  about  a  transfer 
of  the  corporation?  A.     Yes. 

Q.  Did  you  tell  Mr.  Tsang  that  you  would  prefer 
to  wait  until  your  husband  came  back  from  the 
service  % 

A.     I  told  him  that  I  expected  my  husband  home 
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on  furlough,  I  [199]  did  not  know  exactly  when, 

but  I  would  like  to  wait. 

Q,     What  did  he  say? 

A.  He  seemed  to  be  in  a  hurry  to  get  the  papers 
through.  He  said  that  it  was  near  the  end  of  the 
fiscal  year,  and  he  wanted  to  have  the  meeting  and 
change  it  over  to  the  partnership. 

Q.  Am  I  correct  that  your  testimony  is  that  you 
told  him  your  husband  would  soon  be  home  on 
furlough  ? 

A.  Yes,  I  told  him,  I  did  not  know  when,  but  I 
expected  him. 

Q.  How  much  salary  were  you  making  when 
your  first  started  *?  How  much  salary  were  you  mak- 
ing when  you  first  started? 

A.  I  worked  evenings  during  the  dinner  time 
and  my  salary  was  $65  a  month. 

Q.     When  was  your  salary  raised? 

A.  When  my  husband  went  in  the  Army  it  was 
raised  to  $150  a  month  working  full  time,  and  then 
it  was  increased  to  $175. 

Q.  At  the  meeting  when  the  corporation  was 
changed  to  a  partnership  was  any  discussion  had 
about  the  protection  of  your  husband's  rights? 

A.     No,  not  at  all. 

Q.  Was  anything  said  about  your  husband  would 
be  looked  out  for? 

A.  I  made  the  statement  that  I  did  not  care  what 
Mr.  Tsang  did  in  the  interest  of  the  business,  but 
that  my  main  reason  was  that  when  my  husband 
came  back  his  status  would  be  the  same.    The  book- 
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keeper  was  there,  and  spoke  about  the  money  of 
Mr.  Tsang  saving  the  business,  that  Mr.  Tsang  was 
general  partner  [200]  and  took  all  responsibility, 
and  was  liable  for  everything. 

Q.     Who  else  was  there,  do  you  remember? 

A.  Well,  Mr.  Philip  Fong,  Mr.  George  Chew, 
Mrs.  Carter,  Mr.  Yuke,  myself  and  Mr.  Tsang. 

Q.     Who  did  all  of  the  talking? 

A.  Mr.  Tsang  and  Mr.  Yuke  did  most  of  the 
talking. 

Q.  Who  was  the  one  that  was  praising  Mr. 
Tsang?  A.     Mr.  Yuke. 

Q.  It  is  true,  is  it  not,  that  when  Mr.  Kan  went 
into  the  service  he  volunteered  for  the  duration  of 
the  war?  A.     That  is  right. 

Q.  In  anticipation  of  his  being  away  he  executed 
to  you  a  general  power  of  attorney  ? 

A.     That  is  right. 

Q.  To  look  after  his  interest  in  the  Cathay 
House  ?  A.     Yes. 

Q.  He  had  no  particular  interest  to  be  covered 
by  a  power  of  attorney? 

A.     No,  not  that  I  know  of. 

Q.  He  also  admonished  you  at  that  time  if  any- 
thing came  up  in  regard  to  the  Cathay  House  other 
than  routine  matters  you  were  to  consult  his  attor- 
ney, Sidney  Romer?  A.     Yes. 

Q.  Wlien  the  articles  of  partnership  were  sub- 
mitted for  your  signature  and  the  signature  of  your 
husband,  you  did  take  the  matter  up  with  Mr. 
Komer  ? 
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A.  Well,  Mr.  Tsang  showed  me  some  papers 
wliicli  he  had  dra^Ti  up,  and  asked  me  to  look  at 
them,  and  he  took  them  down  to  Mr.  Romer. 

Q.     And  Mr.  Romer  did  approve  them'? 

A.     Yes,  he  said  they  were  technically  correct. 

Q.  He  also  approved  the  plan  in  order  to  mini- 
mize the  taxes'? 

A.  That  is  correct,  that  is  what  I  was  led  to 
believe. 

Q.  At  that  time  your  husband  was  in  the  Army 
in  this  country?  A.     Yes. 

Q.  You  were  in  constant  communication  with 
him?  A.     I  wrote  him. 

Q.  You  were  able  to  reach  him  on  the  telephone 
or  telegraph  or  by  mail  inside  of  a  few  days '  period  ? 

A.  Yes,  if  the  mail  went  through;  I  could  not 
reach  him  by  telephone  unless  he  called  me. 

Q.  As  a  matter  of  fact,  the  matter  of  a  change 
over  to  a  partnership  was  brought  to  your  husband's 
attention  at  least  tentatively  before  he  went  into 
the  Army? 

A.  Well,  he  did  not  discuss  it  with  me,  but  I 
understood  that  Mr.  Tsang  was  in  favor  of  the 
change. 

Q.  That  is,  before  your  husband  went  into  the 
service  ?  A.     Yes. 

Mr.  Karesh:     No  further  questions. 

The  Court:     Is  that  all  from  this  witness?  [202] 

Mr.  Hatch:     Yes. 


John  Joseph  Kan  253 

JOHN  J.  KAN 
recalled  in  rebuttal;  previously  sworn. 

Mr.  Karesh:  Mr.  Kan,  at  tlie  first  meeting  you 
had  with  Mr.  Tsang  did  Mr.  Tsang  tell  you  to  go 
back  to  work  at  $500  a  month  and  we  will  decide 
on  the  750?  A.     He  never  mentioned  it. 

Q.     Tell  us  just  what  was  said  in  that  regard. 

A.  Well,  when  we  came  to  discuss  the  salary,  I 
told  Mr.  Tsang  why  don't  I  go  back  at  500  a  month 
until  it  can  be  decided  by  Mr.  Chew  whether  the 
salary  would  be  500  or  750. 

Q.     What  did  he  say? 

A.  He  said  it  would  be  best  to  wait  until  Mr. 
Chew  came  in  town. 

Q.  Did  Mr.  Tsang  ever  tell  you  that  you  could 
go  back  at  $500  a  month  without  signing  any  re- 
lease ?  A.     No. 

Q.  Did  you  ever  have  any  conversation  wdth  Mr. 
Tsang  relating  to  the  change  of  business  from  the 
corporation  to  a  partnership? 

A.  We  had  several  discussions  about  different 
phases  of  operation,  nothing  concrete. 

The  Court:  His  wife  testified  it  was  discussed 
before  he  went  into  the  service,  is  that  right  ? 

A.     I  believe  it  was  discussed.  [203] 

Q.  (By  Mr.  Karesh)  :  Tell  us  what  was  said 
at  the  discussion?  Your  wife  has  testified  you  had 
a  discussion. 

A.  Well,  I  think  we  were  discussing  taxes  at 
that  time,  just  prior  to  my  entry  into  the  United 
States  Army,  and  there  was  a  discussion  between 
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Mr.  Tsang  and  myself  as  to  what  would  be  the  best 

way  to  save  taxes.     It  was  not  much  further  than 

that. 

Q.  Did  you  ever  approve  the  transfer  from  the 
corporation  to  the  X3artnership  ?  A.     I  did  not. 

Q.  When  you  went  into  the  service  did  Mr. 
Tsang  tell  you  when  you  came  back  everything 
would  be  the  same? 

A.     Yes,  he  did  repeatedly  tell  me  that. 

Q.     You  enlisted  in  the  armed  forces? 

A.     I  did. 

Mr.  Karesh :     No  further  questions. 

Mr.  Hatch :     No  questions. 

Mr.  Karesh:  There  is  just  one  more  thing,  Mr. 
Romer  had  to  be  in  Oakland,  and  Mr.  Romer  in- 
formed me  that  his  testimony  would  be  that  he 
asked  Tsang  or  Hatch  to  wait  if  possible  mitil  Mr. 
Kan  came  back,  so  that  he  could  look  over  this 
transaction  for  the  transfer  of  the  corporation  to 
the  partnership.  I  wonder  if  you  would  stipulate 
that  Mr.  Romer  would  say  that. 

Mr.  Hatch:  We  will  stipulate  on  the  strength 
of  Mr.  Karesh 's  statement  that  Mr.  Romer  would 
so  testify,  together  with  the  testimony  of  Mr.  Tsang 
that  it  was  not  addressed  to  [204]  him,  or  my  testi- 
mony it  was  not  addressed  to  me.  I  never  spoke 
to  Mr.  Romer  before  he  came  to  my  office.  But  I 
think  it  is  an  inconsequential  matter.  The  reason 
for  it  was  that  they  wanted  to  save  taxes  immedi- 
ately, and  there  was  no  indication  when  Mr.  Kan 
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would  return.    He  might  have  stayed  in  the  Army 
for  another  twenty  years,  if  the  war  continued. 

Mr.  Karesh:     We  rest. 

Mr.  Hatch:     Nothing  further. 
(Testimony  closed.) 


[Endorsed]:  No.  11891.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Ernest 
Tsang,  appellant,  vs.  John  Joseph  Kan,  appellee. 
Transcript  of  Record.  Upon  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  Northern 
District  of  California,  Southern  Division. 

Filed  April  5,  1948. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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Rule  19  (6) 
The  following  is  a  statement  of  the  points  upon 
which  appellant  intends  to  rely  and  designates  the 
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entirety  of  the  record  for  the  consideration  thereof : 

(1)  The  Findings  of  Fact  are  contrary  to  law 
and  beyond  the  jnrisdiction  of  the  District  Court 
in  that  they  are  contrary  to  the  Findings  of  Fact 
made  by  the  state  court,  which  latter  findings  were 
final  and  therefore  res  judicata. 

(2)  The  Conclusions  of  Law  and  Judgment  are 
contrary  to  law  and  beyond  the  jurisdiction  of  the 
District  Court  in  that  they  are  contrary  to  the  Fmd- 
ings  of  Fact,  Conclusions  of  Law  and  Judgment 
made  by  the  state  court,  which  latter  findings,  con- 
clusions and  judgment  were  final  and  therefore  res 
judicata. 

(3)  The  Findings  of  Fact  are  and  each  of  them 
is  contrary  to  the  evidence. 

(4)  The  Conclusions  of  Law  are  and  each  of  them 
is  contrary  to  the  evidence  and  the  law  applicable 
thereto. 

(5)  The  Judgment  is  contrary  to  the  evidence  and 
the  law  applicable  thereto. 

(6)  The  court  should  have  granted  the  Motion  for 
Dismissal. 

(7)  The  court  should  have  granted  the  Motion  for 
New  Trial. 

(8)  The  court  should  not  have  granted  the  Motion 
to  Vacate  Order  and  for  Reconsideration. 

(9)  The  court  should  have  gi-anted  judgment  to 
respondent  in  accord  with  the  First  Defense  set 
forth  in  his  Answer. 

(10)  The  court  should  have  granted  judgment 
to  respondent  in  accord  with  the  Second  Defense 
set  forth  in  his  Answer. 
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(11)  The  court  should  have  granted  judgment  to 
respondent  in  accord  with  the  Third  Defense  set 
forth  in  his  Answer. 

(12)  The  court  shoukl  have  granted  judgment  to 
respondent  in  accord  with  the  Fourth  Defense  set 
forth  in  his  Answer, 

(13)  The  court  should  have  granted  judgment  to 
respondent  in  accord  with  the  Fifth  Defense  set 
forth  in  his   Supplement  to  Answer. 

(14)  The  court  should  have  granted  judgment  to 
respondent  in  accord  with  the  Sixth  Defense  set 
forth  in  his  Supplement  to  Answer. 

/s/  ROBERT  E.  HATCH, 

Attorney  for  Appellant. 

Copy  received  April  16th,  1948. 

/s/  FRANK  J.  HENNESSY, 
/s/  J.  M.  KARESH, 

Attorneys  for  Appellee. 

[Endorsed]:     Filed  April  21,  1948. 
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No.  11,891 

United  States 
Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Ernest  Tsang, 

vs. 
John  Joseph  Kan, 


Appellant, 


Appellee. 


Appellant's  Opening  Brief 


STATEMENT  OF  THE  PLEADINGS  AND 
JURISDICTIONAL  FACTORS 

The  pleadings  consist  simply  of  the  Petition  of  John 
Joseph  Kan  (Tr.  1)  and  the  Answer  of  Ernest  Tsang  (Tr. 
5),  together  with  a  Supplement  to  said  Answer  (Tr.  12). 

According  to  the  Findings  of  Fact,  jurisdiction  in  this 
case  was  pursuant  to  Section  8  of  the  Selective  Training 
and  Service  Act  of  1940,  as  amended,  50  U.S.C.A.  App. 
308,  and  Section  7  of  the  Service  Extension  Act  of  1941, 
as  amended,  50  U.S.C.A.  App.  357. 


STATEMENT  OF  THE  CASE 

The  facts  in  this  case  are  without  substantial  dispute. 
As  reflected  in  the  Memorandum  Opinion  (Tr.  15)  and  the 
Findings  of  Fact  (Tr.  20)  appellant  Ernest  Tsang  and 
appellee  John  Kan,  with  others,  were  stockholders  in  a 
California  corporation  by  the  name  of  The  Cathay  House. 
It  operated  a  restaurant  at  718  California  St.,  San  Fran- 
cisco. At  the  time  concerned,  Kan  and  others  owned 
minority  shares  while  Tsang  owned  a  majority  of  the 
stock;  Tsang  was  president,  Kan  was  not  an  officer  and 
the  immediate  operation  of  the  business  was  by  Tsang 
and  Kan  as  co-managers,  each  one  drawing  a  salary  of 
$500.00  a  month,  fixed  by  the  Board  of  Directors. 

The  corporate  history  disclosed  an  almost  vitriolic  en- 
mity between  Kan  and  Tsang.  Originally  they  with  others 
were  stockholders  and  officers.  When  business  was  bad  and 
additional  capital  was  needed,  Kan  either  would  not  or 
could  not  furnish  more  money  and  the  burden  of  producing 
further  funds  fell  upon  Tsang.  Because  of  this,  over  a 
period  of  years  Tsang  purchased  additional  blocks  of 
stock  until  it  reached  the  point  where  he  owned  over  one- 
half  of  the  outstanding  capitalization.  Finally,  Tsang 
was  elected  to  the  presidency  and  Kan  was  voted  out  of 
executive  office. 

On  July  23,  1943,  Kan  enlisted  as  a  private  in  the  United 
States  Army.  Four  months  and  three  days  later  he  re- 
ceived a  discharge.  The  entirety  of  this  service  was  in 
California  and  Michigan.  During  all  of  this  time  Helen 
Kan,  wife  of  appellee,  also  one  of  the  employees  and  a 
stockholder,  held  a  power  of  attorney  from  John  Kan, 
with   the   admonition   that  on   all   matters   affecting   The 
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Cathay  House  she  should  consult  with  his  San  Francisco 
attorney,  Sidney  A.  Romer. 

During  the  period  of  Kan's  service,  a  limited  partner- 
ship known  as  The  Cathay  House  was  organized  to  take 
over  the  business.  This  was  in  accord  with  the  then  trend 
to  avoid  the  high  corporation  and  excess  profits  taxes  and 
to  avail  of  the  more  favorable  taxes  appertaining  to  co- 
partnerships. The  Articles  of  Copartnership  were  sub- 
scribed to  by  Kan  through  his  wife  as  attorney  in  fact, 
after  first  receiving  the  approbation  of  their  said  attorney. 
The  limited  partners  were  the  same  persons  with  the 
identical  proportions  as  the  stockholders  in  the  corpora- 
tion; also  Tsang  was  designated  as  the  sole  general  part- 
ner.* 

The  partnership  took  over  the  business  on  October  1, 
1943  and  by  the  provision  of  the  articles,  was  to  exist 
for  a  period  of  three  years  thereafter. 

Shortly  thereafter,  Kan,  upon  his  emergence  from  the 
army,  returned  to  San  Francisco  and  consulted  Tsang 
with  regard  to  going  back  to  work.  There  followed  a 
series  of  meetings  between  the  two  with  an  undercurrent 
of  unfriendliness  due  to  the  great  strife  between  these 
two  individuals  during  the  corporate  existence  preliminary 
to  Kan's  enlistment.  Tsang  was  skeptical  of  Kan's  pro- 
testations of  good  intentions,  being  dubious  that  if  Kan 
returned  he  would  not  revert  to  his  tendencies  toward 
trouble  making  and  insubordination.  For  a  clarification 
of  the  picture  he  arranged  a  meeting  with  Kan   in  the 


*Because  of  this  he  alone  was  the  one  responsible  for  the  debts 
of  the  enterprise,  the  others  being  invulnerable;  2483  California 
Civil  Code. 
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office  of  the  company's  attorney,  Robert  E.  Hatch,  An- 
other such  meeting  ensued  wherein  Mr.  Romer  joined. 

There  on  behalf  of  the  partnership  Tsang,  with  the 
concurrence  of  George  Chew,  the  company's  secretary, 
offered  to  employ  Kan  at  the  same  rate  of  compensation 
as  before  ($500.00  per  month).  Through  a  misunderstand- 
ing by  Romer  because  he  had  not  been  present  in  the 
previous  meeting,  or  otherwise,  Kan  refused  the  offer 
until  he  was  given  a  written  contract  for  a  three  year  em- 
ployment. This  counter-offer  was  rejected  by  Tsang,  for 
Kan  had  alw^ays  been  on  a  month  to  month  basis  and  was 
not  morally  or  legally  entitled  to  a  more  extended  com- 
mitment, in  writing  or  otherwise.  The  parties  remained 
at  loggerheads. 

In  fact,  Kan  never  again  was  employed  at  The"  Cathay 
House.  However,  he  made  various  public  claims  of  mis- 
treatment, including  a  complaint  to  the  Selective  Service 
authorities.  As  a  result,  Tsang  filed  a  suit  in  declaratory 
relief  in  the  San  Francisco  Superior  Court  on  October 
21,  1944,  being  No.  333,586,  averring  that  Kan  was  making 
various  and  sundry  claims,  the  nature  and  extent  of  which 
could  not  be  determined,  and  praying  that  Kan  be  com- 
pelled to  set  forth  his  claims  in  full  and  then  that  the 
court  declare  the  rights  and  obligations  of  the  parties 
under  the  circumstances.  To  this  Kan  filed  an  answer 
and  cross-complaint,  setting  up  two  causes,  specifically 
referring  to  the  Selective  Training  and  Service  Act  of 
1940  as  amended,  claiming  that  he  was  entitled  to  $750.00 
per  month,  that  it  had  not  been  paid  to  him,  and  that  less 
the  amount  ho  had  actually  received  elsewhere,  he  had 
been  damaged  in  the  sum  of  $7,870.00;  secondly,  that  be- 
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cause  of  Tsang's  "fraud"  in  the  premises,  lie  had  sus- 
tained an  additional  $25,000  of  damage.* 

The  case  proceeded  to  trial  in  the  San  Francisco  Su- 
perior Court,  Hon.  Frank  T.  Deasy,  judge  presiding,  and 
concluded  in  a  judgment  for  Tsang  on  all  grounds.  Kan 
appealed,  whereupon  there  was  an  unqualified  affirmance, 
remittitur  issued  and  the  judgment  became  final  long  be- 
fore the  trial  of  the  present  case. 

In  that  judgment  was  incorporated  formal  Findings  of 
Fact  and  Conclusions  of  Law  (Resp.  Exhibit  A).  The  facts 
found  included: 

1.  Kan's  job  before  his  war  service  was  for  $500 
per  month,  the  period  being  at  the  pleasure  of  the 
employer. 

2.  There  was  no  agreement  that  he  would  be  en- 
titled to  any  increase  at  any  time,  particularly  he 
was  not  to  receive  increases  equivalent  to  those  that 
might  be  granted  to  Tsang. 

3.  Kan  voluntarily  consented  to  the  transfer  from 
the   corporation   set   up   to  the  partnership. 

4.  Within  three  months  of  his  return  from  the 
service,  the  partnership  offered  him  the  same  posi- 
tion he  had  had  with  the  corporation,  but  that  Kan 
refused  to  accept  it. 

5.  Kan  has  never  offered  to  return  to  a  position  of 
like  seniority,  status  or  pay. 

6.  Kan  has  suffered  no  damages. 


*AVe  emphasize  that  it  was  Kan  who  selected  the  State  Court  as 
the  tribunal  to  hear  his  plaint.  The  G.  I.  Bill  ot  Rights  was  not 
mentioned  in  Tsang's  complaint.  Defendant  Kan  had  the  choice 
not  to  submit  that  issue  in  that  case,  but  could  have  tiled  then 
in  the  Federal  Court  the  very  eomphiint  upon  which  the  present 
case  is  founded.  Tt  is  not  a  situation  where  he  was  deprived  of 
the  right  to  have  the  Federal  Court  rule  on  his  claims;  rather 
he  vohmtarily  chose  the  forum,  then  not  being  satisfied  with  the 
outcome,  wants  a  rehearing  by  another  court.  (So  do  all  other 
unsuccessful  litigants.) 
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7.  Kan's  conduct  has  been  such  that  the  employer 
has  good  and  sufficient  reason  to  believe  that  Kan 
would  not  be  a  suitable  person  to  be  employed  by  it. 

With  those  facts,  obviously,  no  court  with  legal  pro- 
priety could  grant  Kan  any  relief  against  Tsang,  for  dam- 
ages, for  restitution  of  job,  or  otherwise. 

The  present  action  was  commenced  on  April  18,  1946 
(Tr.  3).  The  petition  admittedly  recites  the  same  facts 
as  involved  in  the  State  Court  action.  This  appellant 
urged  the  bar  of  the  State  Court  action  and  the  special 
defense  was  heard  in  advance  of  the  trial  of  the  other 
issues. 

At  the  pretrial  (Tr.  36-61)  it  was  Tsang 's  contention 
that  whether  or  not  the  previous  decision  w^as  binding 
upon  the  Federal  Court  in  respect  to  points  of  law  al- 
ready adjudicated,  it  was  positively  binding  as  to  any 
findings  of  fact;  that  the  facts  found  by  the  State  Court, 
particularized  next  above,  were  such  as  to  form  an  abso- 
lute bar  to  am^  relief  which  the  Federal  Court  or  any 
other  court  could  give  under  the  Selective  Training  Act. 
In  reply,  Kan's  counsel  stated  there  was  a  differentiation 
of  the  two  suits  in  that  the  former  was  one  for  damages, 
not  for  a  restoration,  while  this  action,  so  he  said,  was  for 
the  equitable  relief  for  restoration  to  employment,  not  for 
damages. 

The  case  proceeded  to  general  trial  on  September  10, 
1947  (Tr.  62).  It  developed  that  meanwhile  the  copartner- 
ship had  gone  out  of  business,*  whereupon  the  same  at- 


*First,  because  of  the  expiry  of  the  three-year  period  for  which 
the  partnership  was  formed;  secondly,  because  Kan  lironght  an- 
other suit  in  the  State  Court  (No.  349,840)  for  a  judiciiil  dis- 
solution. 
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torneys  for  Kan  blandly  announced  to  the  court  that  they 
were  now  not  asking  for  a  restoration  of  employment,  but 
for  damages. 

In  other  words,  at  the  two  hearings  in  1946,  they  con- 
ceded that  the  right  to  damages  was  barred  by  the  deci- 
sion of  the  Superior  Court  and  procured  the  District  Court 
to  hear  the  case  because  it  was  for  different  (equitable) 
relief.  Then  when  the  case  reached  trial  in  1947,  they 
urged  a  claim  for  damages  alone ! 

The  District  Court  held  for  Kan,  filing  a  Memorandum 
Opinion  and  awarded  ''damages"  to  him  in  the  amount  of 
$7,481.28,  being  twelve  months  pay  at  $750.00  a  month 
less  the  amount  actually  elsewhere  earned  by  him  during 
that  period.  From  such  an  adjudication  this  appeal  is 
prosecuted. 

ARGUMENT 
( 1 )   The  Judgment  Appealed  From  Is  Contrary  to  Law  in  That  the 
Judgment  of  the  State  Court  Was  Res  Judicata. 

It  is  not  necessary  for  us  to  contend  that  the  State 
Court's  judgment  on  the  law  precluded  the  Federal  Court 
from  reaching  an  independent  legal  conclusion.* 

Our  primary  contention  always  has  been  and  now  is 
that  the  findings  of  the  State  Court  as  to  the  facts  pre- 
cluded the  Federal  or  any  other  court  from  subsequently 
finding  those  facts  to  be  to  the  contrary;  taking  the  facts 
as  found  by  the  State  Court,  no  relief  properly  could  be 
given  to  the  plaintiff  by  any  court. 

Clearly  the  Superior  Court  of  the  State  of  California 


="=The  Selfclive  Service  Act  docs  not  pi-ovide  the  Federal  C'onrt 
lias  exclusive  jurisdiction,  merely  that  it  shall  have  the  power  to 
enforce  it  (Tr.  48).  We  contended  the  State  Court  had  concur- 
rent jurisdiction  (Tr.  43-44).  The  District  Court  apparently  was 
inclined  to  agree  (Tr.  48). 
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was  one  of  general  jurisdiction;  the  action  there  was  in 
personam;  both  plaintiff  and  defendant  were  residents  of 
the  State  of  California  and  they  voluntarily  submitted  to 
its  jurisdiction.  With  the  Superior  Court's  unquestioned 
jurisdiction,  its  adjudication  estopped  Kan  from  claiming 
to  the  contrary  in  this  and  in  all  other  jurisdictions.* 

The  point  was  pleaded  as  the  First  Defense  and  Second 
Defense  in  the  Answer  (Tr.  5)  and  was  proved  by  the 
admission  in  evidence  of  the  pleadings,  Findings  of  Fact, 
Conclusions  of  Law  and  the  Judgment  in  the  state  court 
action  (Resp.  Exhibit  A,  Tr.  38). f 

Additionally,  the  District  Court  had  before  it  the  opin- 
ion of  the  District  Court  of  Appeal  of  the  State  of  Cali- 
fornia affirming  the  judgment  of  the  Superior  Court,  re- 
ported 78  Cal.  App.  2d  275 ;  177  Pac.  2d  630. 

In  the  Memorandum  Opinion  filed  by  the  District  Judge, 
it  is  stated  (Tr.  17) : 

''Respondent's  defense  of  res  judicata-  is  based  on 
the  foregoing  State  Court  proceedings.  It  ^is  true 
that  the  State  Court  made  a  finding  that  Respondent 
Tsang  and  the  partnership  had  offered  to  restore 
Kan  to  the  same  position  which  he  held  with  the 
Cathay  House  corporation,  but  even  assuming  that 


*In  the  State  of  California  where  Kan  first  chose  to  present 
his  case,  the  rule  of  res  judicata  has  been  codified.  Both  sections 
1908  and  1909  of  the  California  Code  of  Civil  Procedure  specifi- 
cally compel  California  courts  to  recognize  judgments  of  federal 
courts.  The  federal  courts  should  give  the  same  recognition  to 
California  judgments. 

t Actually,  it  was  not  necessary  to  plead  the  defense;  mere 
proof  was"  sufficient.  See  Gotischalh  Mfg.  Co.  v.  Springfield, 
Wire  Co.,  90  Fed.  2d  468;  Tillman  v.  National  City  Bank,  118 
Fed.  2d  631;  Bennett  v.  Com.  Int.  Kev.,  113  Fed.  2d  837;  Donald 
V.  White  Lumber  Co.,  68  Fed.  2d  411. 
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such  an  offer  met  the  Act's  requirements  this  findinr/ 
cannot  bind  a  Federal  Court."  (Emphasis  supplied) 

In  this  determination  it  is  submitted  that,  by  established 
authority  both  in  the  Federal  and  State  Courts  of  the 
United  States,  the  trial  judge  was  in  error.  The  findings 
of  fact  of  the  State  Court  in  a  matter  wherein  it  has  juris- 
diction are  binding  on  the  Federal  Court  under  the  recog- 
nized theory  of  estoppel  by  judgment. 

The  general  principles  of  res  judicata  are  set  forth  in 
34  Corpus  Juris  at  page  742,  as  follows: 

''Statement  and  Grounds  of  Doctrine.  The  doctrine 
of  res  judicata,  first  definitely  formulated  in  the 
Duchess  of  Kingston's  case,  embodies  two  main  rules, 
which  may  be  stated  as  follows:  (1)  the  judgment  or 
decree  of  a  court  of  competent  jurisdiction  upon  the 
merits  concludes  the  parties  and  privies  to  the  litiga- 
tion and  constitutes  a  bar  to  a  new  action  or  suit 
involving  the  same  cause  of  action  either  before  the 
same  or  any  other  tribunal.  (2)  Any  right,  fact,  or 
matter  in  issue,  and  directly  adjudicated  upon,  or 
necessarily  involved  in,  the  determination  of  an  action 
before  a  competent  court  in  which  a  judgment  or 
decree  is  rendered  upon  the  merits  is  conclusively 
settled  by  the  judgment  therein  and  cannot  again  be 
litigated  between  the  parties  and  privies  whether  the 
claim  or  demand,  purpose,  or  subject  matter  of  the 
two  suits  is  the  same  or  not." 

Complete  dissertation  upon  the  rule,  its  function  and 
necessities  in  giving  finality  to  judicial  actions  and  its 
estoppel  against  subsequent  litigation  concerning  the  same 
subject  matter,  is  found  in  the  pages  immediately  follow- 
ing the  above  quotation. 
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The  pertinent  rule  is  set  forth  in  30  American  Juris- 
prudence, Section  178,  pp.  920-922,  as  follows : 

*'It  is  a  fundamental  principle  of  jurisprudence  that 
material  facts  or  questions  which  were  in  issue  in  a 
former  action,  and  were  there  admitted  or  judicially 
determined,  are  conclusively  settled  by  a  judgment 
rendered  therein,  and  that  such  facts  or  questions  be- 
come res  judicata  and  may  not  again  be  litigated  in 
a  subsequent  action  between  the  same  parties  or  their 
privies,  regardless  of  the  form  the  issue  may  take  in 
the  subsequent  action,  whether  the  subsequent  action 
involves  the  same  or  a  different  form  of  proceeding 
or  whether  the  second  action  is  upon  the  same  or  a 
different  cause  of  action,  subject  matter,  claim,  or 
demand,  as  the  earlier  action.  In  such  cases,  it  is 
also  immaterial  that  the  two  actions  are  based  on 
different  grounds,  or  tried  on  different  theories,  or 
instituted  for  different  purposes,  and  seek  different 
relief. ' ' 

For  the  federal  courts  this  rule  was  clearly  enunciated 
by  Mr.  Justice  Harlan  of  the  United  States  Supreme 
Court  in  Southern  Pacific  Ry.  Co.  v.  United  States  of 
America,  168  U.S.  1;  42  L.Ed.  355,  at  page  377: 

''The  general  principle  announced  in  numerous  cases 
is  that  a  right,  question,  or  fact  distinctly  put  in  issue 
and  directly  determined  by  a  court  of  competent 
jurisdiction,  as  a  ground  of  recovery,  cannot  be  dis- 
puted in  a  subsequent  suit  between  the  same  parties 
or  their  privies ;  and  even  if  the  second  suit  is  for 
a  different  cause  of  action,  the  right,  question  or  fact 
once  so  determined  must,  as  between  the  sam,e  parties 
or  their  privies,  he  taken  as  conclusively  established, 
so  long  as  the  judgment  in  the  first  suit  remains  un- 
modified.   This  general  rule  is  demanded  by  the  very 
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object  for  which  civil  courts  have  been  established, 
which  is  to  secure  the  peace  and  repose  of  society 
by  the  settlement  of  matters  capable  of  judicial  deter- 
mination. Its  enforcement  is  essential  to  the  mainte- 
nance of  social  order;  for  the  aid  of  judicial  tribunals 
would  not  be  invoked  for  the  vindication  of  rights  of 
person  and  property,  if,  as  between  parties  and  their 
privies,  conclusiveness  did  not  attend  the  judgments 
of  such  tribunals  in  respect  of  all  matters  properly 
put  in  issue  and  actually  determined  by  them."  (Em- 
phasis supplied) 

The  rule  was  previously  set  forth  in  Cromwell  v.  County 
of  Sac,  94  U.S.  351;  24  L.Ed.  195,  where  it  is  stated 
that  in  subsequent  actions  between  the  same  parties  where 
different  relief  is  sought,  estoppel  by  judgment  is  applied 
as  to  those  matters  which  were  actually  litigated  in  the 
original  action. 

In  Last  Chance  Mining  Co.  v.  Tyler  Mining  Co.,  157 
U.S.  687;  39  L.Ed.  859,  863  the  Supreme  Court  states: 
''The  essence  of  estoppel  by  judgment  is  that  there 
has  been  a  judicial  determination  of  a  fact  *  *  *. 
Findings  of  fact,  although  not  provided  for  by  stat- 
ute, are  a  declaration  by  the  Court  of  the  matter 
which  it  determines." 

Again  in  United  States  v.  Moser,  266  U.S.  236;  45  S.Ct. 
QQ,  an  action  was  brought  by  a  retired  Naval  Captain 
claiming  retired  pay.  It  had  been  previously  determined 
in  the  Court  of  Claims  that  he  had  been  ' '  in  service  during 
the  Civil  War"  including  his  term  as  a  cadet.  The  court 
held  that  although  res  judicata  does  not  strictly  apply  to 
questions  of  law  ''when  a  fact  or  thing  is  adjudged  in  the 
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original  action  it  cannot  be  disputed  in  a  subsequent  ac- 
tion." 

Southern  Pacific  v.  United  States  and  Cromwell  v.  Sac, 
supra,  are  cited  with  approval  by  the  Supreme  Court  in 
Tait  V.  West  Maryland  Railroad,  289  U.S.  620;  53  S.Ct. 
706.  See  also,  Netv  Orleans  v.  Citizens  Bank,  167  U.S.  371; 
42  L.Ed.  202. 

Both  Southern  Pacific  v.  United  States  and  Tait  v.  West 
Maryland  Railroad,  supra,  were  quoted  at  length  in  the 
recent  case  of  Union  Bleachery  v.  United  States,  73  Fed. 
Supp.  496  (1947).  In  the  subsequent  action  the  court  ap- 
plied the  rule  of  estoppel  by  judgment  although  the  causes 
of  action  were  entirely  different. 

The  rule  has  been  applied  in  cases  of  damages  as  was 
held  in  Henderson  v.  U.  S.  Radiator  Corp.,  78  Fed.  2d 
674.  Here  there  was  an  original  action  by  a  wife  and  her 
husband  for  damages  to  their  real  property.  Subsequently 
the  wife  sued  for  damages  for  her  personal  injuries  and 
to  her  personal  property.  The  damages  in  both  suits  arose 
from  the  same  acts  of  negligence.  The  court  held  that  the 
issue  of  negligence  was  finally  determined  in  the  first  suit 
and  the  determination  of  those  facts  was  binding  upon  the 
parties  and  the  court  in  the  second  action. 

The  rule  is  again  set  forth  in  Vapor  Car  Heating  v. 
Cold  Car  Heating,  7  Fed.  2d  284,  287,  where  the  court 
states : 

*'A  question  or  fact,  distinctly  put  in  issue,  and 
directly  determined  by  a  court  of  competent  juris- 
diction as  a  ground  of  recovery,  cannot  be  disputed 
in  a  subsequent  suit  between  the  same  parties  or  their 
privies,  or,  even  if  the  second  suit  is  for  a  different 
cause  of  action,  *  *  *." 
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The  rule  distinguishiug  l)etween  res  judicata  as  to  the 
entire  cause  of  action  and  estoppel  by  judgment  as  to  facts 
in  issue  determined  by  the  prior  Court  is  set  forth  in 
Gottschalk  Mfg.  Co.  v.  Springfield  Wire  Co.,  90  Fed.  2d 
468,  471  as  follows : 

''There  is  a  difference  sometimes  overlooked,  between 
the  effect  of  a  judgment  as  a  bar  to  the  prosecution 
of  a  second  action  for  the  same  cause  and  its  effect 
as  an  estoppel  in  another  suit  between  the  same 
parties  upon  a  different  cause  of  action.  In  the 
former  case  a  judgment  on  the  merits  must  be 
pleaded,  and  is  an  absolute  bar  to  a  subsequent  ac- 
tion; it  concludes  the  parties,  not  only  as  to  every 
matter  which  w^as  offered  and  received  to  sustain 
or  defeat  the  suit,  but  also  as  to  any  other  matter 
which  might  have  been  offered  for  that  purpose.  In 
the  latter  case,  the  judgment  in  the  prior  action  may 
be  offered  in  evidence,  and  operates  as  an  estoppel 
only  as  to  those  matters  which  were  there  directly  in 
issue  and  either  admitted  by  the  pleadings  or  actually 
tried." 

The  prior  judgment  by  a  state  court  is  binding  on  a 
federal  court  as  long  as  the  original  court  had  jurisdiction 
over  the  parties. 

This  Circuit  has  passed  specifically  on  this  point  in 
Lineker  v.  Marshall,  7  Fed.  2d  878  (CCA.  9th)  where 
there  was  an  original  suit  in  the  Superior  Court  of 
Stanislaus  County  that  gave  judgment  on  a  promissory 
note  and  trust  deed.  A  subsequent  action  was  brought  in 
the  federal  courts  l)ased  on  a  second  trust  deed.  The  court 
clearly  stated  that  the  second  case  in  the  federal  courts 
was  for  a  different  cause  of  action  than  the  previous  suit 
in  the   Superior  Court  but  the  facts   determined  ])y   the 
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Superior  Court  as  to  the  amount  due  on  the  promissory 
note  were  binding.    The   opinion   quotes   at   length   from 
Southern  Pacific  v.  United  States,  supra,  and  at  page  878 
states  as  follows: 

a*  *  *  ,^^^  even  if  the  second  suit  is  for  a  ditferent 
cause  of  action,  the  right,  question,  or  fact  once  so 
determined  must,  as  between  the  same  parties  or 
their  privies,  must  be  taken  as  conclusively  estab- 
lished, so  long  as  the  judgment  in  the  first  suit  re- 
mains unmodified.  This  general  rule  is  demanded  by 
the  very  object  for  which  civil  courts  have  been 
established,  which  is  to  secure  the  peace  and  repose 
of  society  by  the  settlement  of  matters  capable  of 
judicial  determination. ' ' 

Particularly  in  point  is  Forsyth  v.  Hcnmnond,  166  U.S. 
506;  41  L.Ed.  1095,  where  there  was  a  state  court  decision 
in  Indiana  providing  for  the  annexation  of  certain  prop- 
erty owned  by  the  plaintiff  and  taxes  were  levied  against 
such  property.  Subsequently,  the  plaintiff  brought  an 
action  in  the  Federal  Court  to  enjoin  the  tax  collection. 
The  Federal  Court  reached  a  decision  on  the  facts  squarely 
contrary  to  the  previous  decision  of  the  State  Court.  The 
Supreme  Court  reversed  the  lower  court  and  at  page 
1100  of  41  L.Ed.,  states: 

"Though  the  form  and  causes  of  action  be  different 
a  decision  by  a  court  of  competent  jurisdiction  in 
respect  to  any  essential  fact  or  question  in  the  one 
action  is  conclusive  between  the  parties  in  all  sub- 
sequent actions." 

A  similar  case  is  National  Surety  v.  Ellison,  88  Fed. 
2d  309. 
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In  Continental  Bank  v.  Holland  Bank,  66  Fed.  2d  823, 
the  plaintiff  recovered  judgment  against  the  defendant 
bank  in  a  state  court  for  $97,274.85.  Thereafter  the  de- 
fendant bank  was  re-organized  and  subsequently  liquidated 
under  federal  receivership.  A  new  action  was  brought 
contesting  the  validity  of  the  plaintiff's  claims  and  it 
Avas  alleged  that  the  findings  of  the  state  court  on  the  sub- 
ject of  the  amount  due  was  a  miscarriage  of  justice.  The 
Circuit  Court  held  that  the  judgment  of  the  state  court 
was  binding  and,  at  page  829,  stating: 

''ApiDarently  counsel  have  misapprehended  the  force 
and  effect  of  the  state  court  judgment.  Neither  the 
United  States  District  Court  nor  this  court  can  by 
way  of  review  or  otherwise  allow  appellants  to  re- 
litigate  issues  which  were  tried  and  determined 
against  them  in  the  state  courts.  Neither  the  findings 
of  fact  in  the  state  court  nor  the  sufficiency  of  the 
evidence  adduced  in  support  thereof  are  here  open  to 
question. ' ' 

(2)   The  Award  of  Damages  Was  Contrary  to  the  Evidence  and 
Law  Applicable  Thereto. 

We  contend  the  detailed  evidence  received  in  the  Dis- 
trict Court  compelled  a  judgment  for  the  defendant,  ap- 
pellant. In  relation  to  his  position  before  induction,  Kan 
agreed  (1)  his  rate  of  pay  was  $500  per  month  and  (2) 
the  term  of  his  employment  was  at  the  pleasure  of  the 
employer  (he  had  no  contract,  written  or  oral,  for  any 
specific  period). 

As  to  tlie  time  when  he  sought  reemployment,  Kan 
agreed  that  although  he  wanted  $750  per  month,  the  last 
amount  lie  asked  the  employer  for  was  $500  per  month 
and  also   he  told  the   employer   he   would   not   return   to 
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work  unless  lie  be  given  a  written  contract  insuring  Ms 
employment  over  a  period  of  years;  after  so  expressing 
himself  he  did  not  subsequently  indicate  otherwise. 

The  District  Court  held  that  Kan  actually  was  entitled 
to  $750  per  month  and  that  the  employer  breached  his 
statutory  obligations  by  not  agreeing  to  restore  the  posi- 
tion at  more  than  $500  per  month  (Tr.  26). 

In  this  respect  we  contend  the  court  was  in  error.  The 
former  employee  had  the  undoubted  right  to  accept  a 
lesser  pay  than  the  maximum  to  which  he  was  entitled. 
When  he  told  the  employer  that  $500  was  the  amount  he 
"would  be  satisfied  with"  there  could  have  been  no  ob- 
ligation, statutory  or  otherwise,  upon  the  employer  to 
insist  upon  him  taking  more.  In  the  absence  of  an  ob- 
ligation, no  one  could  be  responsible  for  damages  for  a 
breach. 

The  evidence  showed  demonstratively  that  the  failure 
to  effect  a  reemployment  was  due  entirely  to  Kan's  in- 
sistence upon  a  written  contract  of  employment  for  an 
extended  period. 

Therein  the  fault  lay  with  Kan,  because  he  was  not  en- 
titled to  make  any  such  requirement  a  condition  precedent 
to  his  reemployment.  He,  therefore,  was  the  one  solely  re- 
sponsible for  his  not  returning  to  work,  by  reason  of  which 
he  has  no  ground  to  complain  against  the  appellee.  (That 
is  exactly  what  the  Superior  Court  held.) 

(3)  The  Expiration  of  the  Partnership  Term  Barred  Any  Relief. 

In  the  Fifth  Defense  set  forth  in  the  Supplement  to 
Answer  (Tr.  12),  it  was  pleaded  that  the  partnership  was 
for  a  three  year  term  which  expired  October  1,  1946, 
whereas  the  trial  and  judgment  were  not  until  the  fol- 
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lowing  year  (Tr.  20).  At  the  latter  time  obviously  the 
employment  could  not  have  been  reinstated,  either  volun- 
tarily or  by  any  court  order. 

This  returns  us  to  the  solemn  assurance  in  1946  by 
counsel  for  the  petitioner  that  the  Federal  Court  could 
and  should  take  jurisdiction  because  the  reemployment 
was  the  only  relief  sought  herein,  while  conceding  that 
it  already  had  been  competently  adjudicated  that  he  was 
entitled  to  no  damages. 

However,  when  realization  of  this  point  was  reached, 
petitioner  reversed  to  the  exact  opposite  position  and  the 
only  relief  granted  by  the  District  Court  was  for  damages. 

(4)   Petitioner  Was  Estopped  From  Any  Relief. 

The  Sixth  Defense  pleaded  in  the  Supplement  to  An- 
swer (Tr.  13)  asserted  that  subsequent  to  initiating  this 
action  and  before  trial,  Kan  brought  another  suit,  i.e., 
San  Francisco  Superior  Court  No.  349,840,  wherein  he 
prayed  for  a  judicial  dissolution  of  said  partnership; 
that  said  prayer  was  granted  (albeit,  by  consent  of  all 
partners) ;  that  on  August  30,  1946  (before  the  trial  of 
tliis  action)  all  of  the  assets  of  the  partnership  were 
sold  by  the  receiver  appointed  in  said  proceedings  and 
ever  since  there  have  been  no  partnership  and  no  Cathay 
House  business. 

It  also  appeared  that  in  said  proceedings  the  Superior 
Court  made  an  order  that  all  creditors'  claims  against 
the  partnership  would  have  to  be  filed  on  or  before 
August  26,  1946  or  be  forever  barred;  that  Kan  filed 
no  claim  within  such  time. 

In  other  words,  in  August  1946,  Kan  was  of  record  in 
the  present  proceeding  that  the  only  relief  he  was  claim- 
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ing  was  for  a  return  of  liis  position,  and  not  for  damages, 
while  contemporaneously  he  procured  a  dissolution  of 
the  partnership  with  an  attending  order  that  all  claims 
(particularly  including  damages)  would  be  barred  unless 
asserted  before  August  30;  then  without  ever  filing  any 
such  claim,  he  subsequently  reversed  his  position  in  the 
present  case  and  demanded  damages  against  the  general 
partner,  i.e.,  the  partnership  itself. 

We  submit  that  the  relief  granted  against  Tsang  under 
such  circumstances  was  abhorrent  to  all  concepts  of  fair- 
ness and  the  courts  should  rule  Kan  to  be  estopped. 

MISCELLANEOUS 

The  other  specifications  in  the  Statement  of  Points  on 
Appeal  (Tr.  255),  i.e.,  items  (6),  (7)  and  (8),  we  believe 
are  sufficiently  covered  by  the  argument  under  the  preced- 
ing three  headings. 

CONCLUSION 

Appellant  prays  that  the  judgment  of  the  District  Court 
be  reversed  with  instructions  to  enter  judgment  in  favor 
of  defendants  and  for  such  other  relief  as  may  be  proper. 

Dated:   July  10,  1948. 

Eespectfully  submitted, 

Robert  E.  Hatch, 

Attorney  for  Appellant. 

Lemuel  H.  Matthews,     > 

Of  Counsel  for  Appellant. 
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Service  Extension  Act  of  1940,  as  amended  (50  U.S.C.A. 
App.  352) ,  Section  2   App.  ii 

Service  Extension  Act  of  1940,  as  amended  (50  U.S.C.A. 
App.  352),  Section  7   1,  7, 14,  App.  ii 


No.  11,891 


IN  THE 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Ernest  Tsang, 

vs. 
John  Joseph  Kan, 


Appellant, 


Appellee. 


BRIEF  FOR  APPELLEE. 


JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  from  a  judgment  of  the  United 
States  District  Court  for  the  Northern  District  of 
California  awarding  damages  to  the  appellee,  an  Army 
veteran  of  World  War  II,  in  the  sum  of  $7481.28, 
for  loss  of  wages  because  of  the  unlawful  refusal 
and  failure  of  the  ap])ellant  herein  to  reemploy  ap- 
pellee in  the  jjosition  which  he  occupied  prior  to  his 
entrance  into  the  service,  or  in  any  position  of  like 
seniority  status  and  pay,  contrary  to  Section  8  of 
the  Selective  Training  and  Service  Act  of  1940,  as 
amended  (50  IT.S.C.A.  App.  308)  and  Section  7  of 
the  Service  Extension  Act  of  1940,  as  amended  (50 
U.S.C.A.  App.  357).^ 

^ See  Appendix. 


STATEMENT  OF  THE  CASE. 

Appellee  can  not  accept  appellant's  statement  on 
page  2  of  his  opening  brief  that  the  facts  as  he  sets 
them  forth  "are  without  substantial  dispute".  The 
appellee  believes  that  the  facts  are  as  found  by  the 
Court  in  its  memorandum  opinion  and  its  findings 
of  fact  and  conclusions  of  law  approved  in  conformity 
with  the  said  opinion. 

Appellee  now  sets  forth  in  full  the  memorandum 
opinion  of  the  Court  below  and  the  findings  of  fact 
and  conclusions  of  law  it  approved,  because  (1)  of 
the  dispute  between  appellant  and  appellee  as  to 
what  is  a  correct  "Statement  of  the  Case",  and  be- 
cause (2)  he  intends  to  rely  strongly  on  this  opinion 
and  these  findings,  the  authorities  cited  and  legal 
principles  enunciated  therein,  as  his  argument  on 
appeal : 

"Memorandum  Opinion 

Roche,  District  Judge:  This  is  an  action 
brought  under  Section  8  of  the  Selective  Train- 
ing and  Service  Act  of  1940,  as  amended.  The 
petitioner  originally  sought  employment  rein- 
statement together  with  compensation  for  loss  of 
wages  and  benefits  resulting  from  respondents' 
alleged  refusal  to  reinstate  him,  but  he  now  asks 
only  a  money  judgment  for  such  compensation, 
waiving  other  rights  that  he  may  have  under 
the  Act. 

Respondents  defend  on  two  grounds:  First, 
that  the  issues  herein  have  already  been  decided 
adversely  to  petitioner  in  certain  proceedings  in 
the  superior  court  of  the  state  of  California,  and 
second,  that  respondents  offered  to  re-employ  the 


petitioner  at  the  salary  lie  was  receivino^  when 
he  entered  the  armed  forces  but  that  petitioner 
refused  to  accept  the  offer  unless  it  would  in- 
clude a  three  year  contract  of  employment. 

The  record  discloses  that  the  petitioner  Kan 
was  not  only  one  of  the  founders  of  the  Cathay 
House,  a  restaurant  in  San  Francisco,  but  its 
active  head  and  the  man  whose  energy  and  ability 
were  largely  responsible  for  its  phenomenal  suc- 
cess. After  its  founding  the  respondent  Tsang 
bought  shares  of  stock  in  the  business  and  he 
and  the  petitioner  ])ecame  the  President  and 
Secretary  respectively,  of  the  corporation.  They 
were  co-managers,  each  recei\ing  the  same  sal- 
ary. When  Kan  received  a  salary  increase,  Tsang 
likewise  received  an  increase.  When  Kan  enlisted 
in  the  armed  forces  on  July  23,  1943,  he  and  re- 
spondent Tsang  were  both  making  $500  a  month. 
At  that  time,  Tsang,  by  additional  purchases  of 
shares  of  stock,  had  gained  a  controlling  inter- 
est in  Cathay  House. 

While  Petitioner  was  in  the  service  the  corpo- 
ration was  changed  to  a  partnership,  Tsang  be- 
coming a  general  partner  and  petitioner  a  lim- 
ited partner,  along  with  others.  This  change  was 
agreed  to  by  petitioner's  mfe,  who  was  also  em- 
ployed at  Cathay  House  and  to  whom  petitioner 
had  given  power  of  attorney,  but  the  evidence 
is  conflicting  as  to  whether  she  and  her  counsel 
endeavored  to  have  the  change  delayed  until  the 
petitioner  came  home  on  leave.  In  any  event,  the 
change  was  one  of  form  only.  The  interested 
parties  remained  the  same  and  the  restaurant 
business  was  conducted  as  before.  Such  a  reor- 
ganization was  ineffective  to  cut  off  the  peti- 
tioner's rights  under  the  Selective  Service  Act. 


The  petitioner  was  honorably  discharged,  from 
the  service  on  November  26,  1943,  and  shortly 
thereafter  asked  respondent  Tsang  to  reemploy 
him,    Tsang  was  then  earning  $750  per  month. 

From  this  point  on  the  record  contains  much 
conflicting  testimony  but  it  does  clearly  appear 
that  at  no  time  during  the  negotiations  that  fol- 
lowed petitioner's  request  for  reemplo\Tnent  was 
the  petitioner  offered  the  position  of  co-manager 
with  the  same  salary  as  Tsang  was  then  receiv- 
ing. The  most  that  was  offered  was  his  old  salary 
of  $500  a  month  and  there  is  persuasive  evidence 
that  even  that  offer  was  conditioned  on  Kan's 
signing  what  the  parties  denominated  a  'waiver' 
or  'release'.  The  situation  culminated  in  Tsang 's 
filing  an  action  for  declaratory  relief  in  the  state 
court,  in  which  Kan  filed  an  answer  and  cross- 
complaint.  Judgment  was  given  in  favor  of 
Tsang.  Kan  and  three  others  subsequently  filed 
a  suit  for  an  accounting  and  dissolution  of  the 
partnership.  The  partnership  was  dissolved  and 
the  property  sold,  Tsang  being  the  purchaser. 

Respondents'  defense  of  res  judicata  is  based 
on  the  foregoing  state  court  proceedings.  It  is 
true  that  the  state  court  made  a  finding  that  re- 
spondent Tsang  and  the  partnership  had  offered 
to  restore  Kan  to  the  same  position  which  he  had 
held  with  the  Cathay  House  corporation,  but  even 
assuming  that  such  an  offer  met  the  Act's  re- 
quirements, this  finding  cannot  bind  a  federal 
court.  The  same  defense  of  res  judicata,  based 
on  a  declaratory  judgment  rendered  by  the  Ohio 
state  court,  was  raised  by  the  respondents  in  the 
case  of  Trailmohile  Co.  v.  W}ii7is,  154  F.  2d  866, 
an  action  by  a  veteran  for  restoration  to  his  se- 
niority status  as  it  existed  prior  to  his  entry  into 


military  service.  The  Sixth  Circuit  Court  of 
Appeals  disposed  of  the  defense  in  the  following 
language:  'The  interpretation  by  the  state  court 
of  the  rights  of  a  citizen  under  a  federal  statute 
is  not  binding  upon  the  federal  courts.'  The  ques- 
tion for  decision  is  thus  one  of  fact — did  any 
offer  of  reemployment  made  by  respondents  to 
petitioner  comply  with  the  terms  of  the  Act. 

So  far  as  pertinent,  the  Act  provides  that  if 
a  position,  other  than  a  temporary  position,  was 
in  the  employ  of  a  private  employer,  the  person 
so  employed  shall  be  restored  to  such  a  position 
unless  the  employer's  circumstances  have  so 
changed  as  to  make  it  impossible  or  mireason- 
able  to  do  so.  It  is  further  provided  that  such 
restoration  shall  be  without  loss  of  seniority.  The 
courts  have  been  very  liberal  in  construing  these 
provisions,  having  in  mind  the  purpose  of  the 
statute.  They  are  more  than  patriotic  promises. 
Rather,  they  are  a  guarantee  to  the  honorably 
discharged  veteran  that,  upon  application  timely 
made,  he  will  be  restored  to  his  former  position 
or  to  one  of  like  seniority  status  and  pay  and 
that  he  Avill  lose  no  seniority  in  the  process.  If 
during  the  veteran's  service  in  the  armed  forces, 
the  person  filling  his  position  receives  a  higher 
salary,  an  offer  to  reemploy  the  veteran  at  his 
old  salary  is  not  a  compliance  with  the  Act.  The 
veteran  must  be  given  the  benefit  of  any  wage 
increases  that  have  been  made  during  his  ab- 
sence. Salter  v.  Becker  Roofing  Co.,  65  F.  Supp. 
633.  To  the  same  effect  are  the  decisions  of  the 
United  States  District  Court  for  the  Southern 
District  of  California  in  Parker  v.  Boyce  and 
Covey  V.  Douglas  Aircraft  Co. 


In  the  instant  case,  when  the  petitioner  enlisted 
in  the  army  he  was  co-manager  with  the  respond- 
ent Tsang  of  the  Cathay  House  and  received  the 
same  salary.  Upon  his  honorable  discharge  and 
application  for  reemjiloyment,  he  was  entitled  to 
be  restored  to  the  position  of  co-manager  and  to 
receive  the  same  salary  that  Tsang,  the  other  co- 
manager,  was  receiving.  An  offer  of  anything 
less  was  not  a  compliance  with  the  Act  provi- 
sions, nor  was  an  offer  conditioned  on  the  vet- 
eran ^s  wai\dng  or  releasing  any  of  his  rights 
guaranteed  by  the  Act.  Since  the  evidence  con- 
clusively shows  that  respondents  failed  to  offer 
to  restore  the  petitioner  to  his  position  as  co- 
manager  at  the  increased  salary  which  respond- 
ent Tsang  was  then  being  paid,  it  follows  that 
judgment  must  be  entered  in  favor  of  the  peti- 
tioner. 

Petitioner  having  waived  his  claim  for  rein- 
statement and  for  all  back  pay,  except  for  a 
twelve  month  period,  it  is 

Ordered,  that  there  l)e  entered  herein,  upon 
findings  of  fact  and  conclusions  of  law,  judgment 
in  favor  of  the  petitioner  in  the  sum  of  $7,481.28, 
that  being  12  months  back  pay  at  $750.00  a  month 
less  $1,518.72  earned  by  him  from  December  4, 
1943,  the  date  of  his  application  for  reinstate- 
ment, to  December  4,  1944,  and  that  respondents 
shall  bear  the  costs. 


Date 

d :  November  13, 

1947. 

Michael  J.  Roche, 
United  States  District 

.1 

Judge. ' ' 

(Tr. 

15-19.) 

"'■ 

^'Findings  of  Fact  and 
Conclusions  of  Law. 

This  case  came  on  for  trial  September  10,  11 
and  12,  1947,  l^efore  Honorable  Michael  J.  Roche, 
United  States  District  Judge,  sitting  without  a 
jury;  the  petitioner,  John  Kan,  appearing  by  his 
attorneys,  Frank  J.  Hennessy,  Esq.,  United  States 
Attorney  for  the  Northern  District  of  California, 
Rudolph  J.  Scholz,  Esq.  and  Joseph  Karesh,  Esq., 
Assistant  United  States  Attorneys  for  the  said 
district;  the  respondents  Ernest  Tsang,  L.  M. 
Carter,  George  Chew,  Philip  Fong  and  Paul 
Yuke,  by  their  attorney,  Robert  E.  Hatch,  Esq., 
and  the  other  respondents  George  Chin  and  Fred 
Leong,  by  consent  filed  in  open  Court,  consenting 
to  a  judgment  in  favor  of  petitioner,  and  the  evi- 
dence haying  l^een  received  and  the  matter  hav- 
ing been  orally  argued  and  briefed  and  fully  con- 
sidered, the  Court  now  makes  its  findings  of  fact 
and  conclusions  of  law  as  follows: 

Findings  of  Fact. 

I. 

This  is  an  action  under  Section  8  of  the  Se- 
lective Training  and  Service  Act  of  1940,  as 
amended,  50  U.S.C.A.  App.  308,  and  Section  7 
of  the  Service  Extension  Act  of  1941,  as  amended, 
50  U.S.C.A.  App.  357,  and  the  jurisdiction  of 
this  Court  is  based  thereon. 

IT. 

Petitioner  is  a  resident  of  the  City  and  County 
of  San  Francisco,  State  of  California. 


III. 

Respondents  at  all  times  herein  mentioned 
were  a  copartnership  consisting  of  Ernest  Tsang, 
a  General  Partner,  and  L.  M.  Carter,  George 
Chew,  George  Chin,  Philip  Fong,  Fred  Leong 
and  Paul  Yuke,  together  with  petitioner  and 
Helen  Kan,  his  wife,  as  Limited  Partners,  and 
maintained  a  place  of  lousiness,  a  restaurant 
known  as  the  CATHAY  HOUSE,  at  718  Cali- 
fornia Street,  San  Francisco,  California.  At  the 
time  petitioner  left  the  employment  of  respond- 
ents it  was  a  corporation  and  was  changed  to  a 
copartnership  while  petitioner  was  in  the  Army 
of  the  United  States.  Prior  to  September  28, 
1939,  petitioner  Kan,  in  association  with  an  in- 
dividual, not  a  party  to  this  action,  commenced 
the  business  of  operating  Cathay  House.  Peti- 
tioner Kan  interested  respondent  Tsang  in  pur- 
chasing stock  in  the  said  corporation.  Respond- 
ent Tsang  become  President  and  Kan  became 
Secretary  of  said  corporation  and  they  were  the 
sole  persons  actively  engaged  as  managers  in  the 
actual  operation  of  the  restaurant.  The  interests 
of  the  other  stockholders  were  financial  only. 

IV. 

On  or  about  the  23rd  day  of  July,  1943,  at  San 
Francisco,  California,  petitioner  volunteered  for 
service  in  the  armed  forces  of  the  United  States 
and  was  inducted  into  the  Army  of  the  United 
States  and  immediately  thereupon  entered  the 
said  service.  Immediately  prior  to  petitioner's 
entrance  into  said  service  he  was  employed  by 
the  aforesaid  corporation  as  a  General  Manager 
thereof  at  a  salary  of  $500  a  month.  Immediately 
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prior  to  petitioner's  induction  into  the  Army  of 
the  United  States  respondent  Ernest  Tsang  was 
likewise  employed  hy  the  aforesaid  corporation  as 
a  co-manager  thereof  at  a  salary  of  $500  a  month. 
At  one  time  prior  to  petitioner's  induction  into 
the  service,  petitioner  and  respondent  Tsang  were 
compensated  at  the  rate  of  $200  per  month. 
Thereafter  both  petitioner  and  respondent  Tsang 
received  simultaneous  increases  in  pay  from  $200 
to  $300  a  month,  and  from  $300  per  month  to 
$500  per  month. 

V. 

At  the  time  petitioner  entered  the  Army  of  the 
United  States  respondent  Tsang  was  the  owner 
of  the  majority  of  the  stock  in  the  aforesaid 
corporation.  When  the  aforesaid  corporation  was 
changed  to  a  copartnership  respondent  Tsang 
had  the  majority  and  controlling  interest  in  the 
said  copartnership  and  was  in  charge  of  the  said 
business.  During  the  time  petitioner  was  in  the 
armed  forces  respondent  Tsang 's  salary  was 
raised  from  $500  per  month  to  $750  per  month. 

VI. 

Petitioner  left  his  aforesaid  position  on  or 
about  the  23rd  day  of  July,  1943,  for  the  sole 
purpose  of  entering  the  military  service  of  the 
United  States.  Shortly  before  this  date  petitioner, 
in  preparation  for  departure  for  the  armed 
forces,  executed  and  delivered  to  his  wife,  Helen 
Kan,  a  power  of  attorney  to  act  for  him  in  his 
absence,  in  connection  with  said  business.  At  or 
al:>out  the  same  time,  respondent  Tsang,  as  Presi- 
dent of  the   said   corporation   and   the   sole  re- 
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maining  active  manager,  promised  and  agreed 
with  petitioner  and  his  wife,  Helen  Kan,  that  he, 
respondent  Tsang,  would  diligently  protect  peti- 
tioner's interests  in  the  business.  Thereafter 
Helen  Kan  assented,  on  behalf  of  herself  and  the 
petitioner,  to  the  change  of  Cathay  House  from 
a  corporation  to  a  copartnership.  The  change 
was  one  of  form  only.  The  interested  parties  re- 
mained the  same  and  the  restaurant  business  was 
conducted  as  before. 

VII. 

Petitioner  satisfactorily  completed  his  period 
of  service  in  the  Armj^  of  the  United  States  on 
the  26th  day  of  November,  1943,  and  on  that 
date  received  an  honorable  discharge  evidencing 
such  satisfactory  completion. 

VIII. 

On  or  about  December  4,  1943,  petitioner  made 
timely  application  to  Cathay  House,  and  more 
particularly  to  respondent  Tsang,  for  restoration 
to  the  position  hereinabove  described. 

IX. 

The  former  position,  hereinabove  described,  left 
by  petitioner  on  or  about  the  23rd  day  of  July, 
1943,  to  enter  the  Army  of  the  United  States, 
was  a  position  other  than  temporary.  At  the  time 
of  his  application  for  his  former  position,  and 
at  all  times  thereafter,  petitioner  was  qualified 
to  perform  the  duties  of  said  position  as  set 
forth  under  the  law. 
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X. 

Petitioner  in  making  a])i)lieation  for  reinstate- 
ment, stated  to  the  respondent  Tsang  that  he  ])e- 
lieved  he  was  entitled  to  the  same  salary  as  tliat 
which  resi)ondent  Tsang  received,  to-wit,  $750  a 
month,  bnt  declared  that  he  was  willing  to  work 
for  $500  per  month  nntil  the  amonnt  of  salary 
would  be  definitely  determined. 

XI. 

During  December,  194:],  and  Januaiy,  1944, 
petitioner  continued  to  request  of  res})ondent 
Tsang  reinstatement  to  his  former  position  and 
negotiations  were  carried  on  during  this  period  of 
time.  In  the  latter  part  of  January,  1944,  re- 
spondent Tsang  refused  to  reinstate  petitioner  at 
a  salary  of  $500  a  month  without  attaching  cer- 
tain conditions  to  petitioner's  reemployment. 
These  conditions  were:  that  petitioner  sign  a  re- 
lease waiving  any  rights  he  might  have  under  the 
Selective  Training  and  Service  Act,  approving 
the  change  of  the  Cathay  House  from  a  corpora- 
tion to  a  copartnership  and  transferring  his  stock 
to  his  wife,  Helen  Kan.  Petitioner  stated  he 
would  not  sign  such  a  release  to  be  employed  at 
$500  a  month  unless  he  were  given  a  three-year 
contract.  Respondent  Tsang  stated  that  under  no 
condition  would  he  employ  petitioner  for  any  })e- 
I'iod  of  time  without  petitioner  signing  the  release, 
as  above  described,  at  a  salary  no  more  than  $500 
per  month. 

XII. 

Respondent  Tsang  at  all  times  has  refused  to 
reemploy  petitioner  at  a  salary  of  $750  a  month. 
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XIII. 

Respondent  Tsang  determined  at  the  time  peti- 
tioner made  the  request  for  reemployment,  that 
he  would  under  no  circumstances  rehire  said  peti- 
tioner at  any  salary  and  the  conditional  offer  of 
reemployment  that  he  made  was  such  that  he 
knew  the  petitioner  Avould  not  accept  it  and  such 
conditional  offer  constituted  a  suhterfup^e  to  pre- 
vent petitioner's  reem])loyment. 

XIV. 

Immediately  thereafter,  as  was  liis  legal  right, 
petitioner  sought  the  assistance  of  the  United 
States  Attorney,  who  attempted  to  negotiate  a 
settlement  with  the  respondent  Tsang  through  his 
counsel,  Robert  E.  Hatch,  Esq.  These  negotia- 
tions were  continued  through  April  of  1944.  Peti- 
tioner indicated  a  willingness,  through  the  United 
States  Attorney,  to  be  reemployed  at  a  salary  of 
$500  a  month,  but  respondent  Tsang,  through  his 
said  attorney,  denied  that  he  had  any  liability  to 
reinstate  petitioner  to  his  former  position  under 
the  Selective  Training  and  Service  Act  of  1940 
and  continued  in  his  refusal  to  reinstate  said 
petitioner. 

XV. 

Thereafter,  and  on  or  alwut  the  20th  day  of 
October,  1944,  respondent  Tsang  filed  a  complaint 
for  declaratory  relief  against  the  petitioner  in  the 
Superior  Court  of  the  City  and  County  of  San 
Francisco  in  connection  with  petitioner's  reem- 
ployment rights.  Petitioner  filed  an  answer  and  a 
cross-complaint  to  protect  his  interests.  The  deci- 
sion of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco  is  of  no  moment  here, 
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inasmuch  as  such  decision  of  the  State  Court  is 
not  res  ad  judicata  to  the  issues  involved  in  our 
case  herein. 

XVI. 

During  the  war  years  the  i)rofits  of  the  Oathay 
House  increased  enormously.  It  was  not  unrea- 
sonable that  the  petitioner  should  have  been  re- 
employed at  the  Cathay  House  in  the  position  of 
co-manager  at  a  salary  of  $750  a  month.  The 
position  in  said  business  of  like  seniority,  status 
and  pay  to  which  petitioner  is  entitled  is  that  of 
co-manager  with  respondent  Tsang  at  a  salary  of 
$750  per  month. 

XVII. 

Respondent  Tsang  in  no  way  has  ])een  injured 
by  petitioner's  delay  in  instituting  this  action, 
such  delay  having  been  occasioned  b}^  the  proceed- 
ing in  the  State  Court  instituted,  as  hereinabove 
stated,  by  the  respondent  Tsang.  Respondent 
I'sang  has  likewise  not  been  injured  by  the  delay 
in  bringing  this  case  to  its  conclusion,  the  greater 
part  of  such  delay  being  the  result  of  a  stipula- 
tion between  counsel  herein.  The  remaining  re- 
spondents likewise  have  not  in  any  way  been  in- 
jured by  the  delays  hereinabove  set  forth. 

XVIII. 

Petitioner  was  ready,  willing  and  able  to  work 
for  respondents  from  December  4,  1943  to  De- 
cember 4,  1944,  and  continuously  thereafter,  but 
as  a  result  of  the  unlawful  action  of  the  Cathay 
House,  and  moie  ])articularly  that  of  respondent 
Tsang,  petitioner  was  not  reinstated.  From  De- 
cember 4,  1943  to  December  4,  1944,  petitioner 
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earned  in  another  position  the  sum  of  $1518.72. 
By  reason  of  the  respondents'  unlawful  action, 
and  more  particularly  that  of  respondent  Tsang, 
in  failiug  and  refusing-  to  reemploy  petitioner, 
either  in  his  former  position  or  in  a  position  of  a 
like  seniority,  status  and  pay,  he  suffered  a  loss  of 
wages  between  Deceml)er  4,  1943  and  December  4, 
1944,  in  a  sum  of  $7481.28,  that  is  to  say,  he,  the 
petitioner,  suffered  a  loss  of  twelve  months'  pay 
at  $750  a  month,  less  $1518.72. 

XIX. 

Petitioner  does  not  request  or  desire  reinstate- 
ment to  his  former  position,  but  at  no  time  since 
December  4,  1943,  did  petitioner  abandon  his 
right  to  reemployment  and  reinstatement  in  his 
former  position  mth  the  Cathay  House,  and  at 
all  times  has  diligently  j^ursued  his  claim  for  such 
employment. 

Conclusions  of  Law. 
The  reorganization  of  the  Cathay  House  from 
a  corporation  to  a  copartnership  was  ineffective 
to  cut  off  petitioner's  rights  under  the  law. 

Respondents,  and  more  particularly  resi^ondent 
Tsang,  unlawfully  failed  and  refused  fi*om  De- 
cember 4,  1943  to  December  4,  1944,  and  at  all 
times  thereafter,  herein  mentioned,  to  reemploy 
petitioner  in  his  former  position  or  in  any  posi- 
tion of  like  seniority,  status  and  pay,  contrary  to 
Section  8  of  the  Selective  Training  and  Service 
Act  of  1940,  As  Amended  (50  U.S.C.A.  App.  308), 
and  Section  7  of  the  Service  Extension  Act  of 
1940,  As  Amended  (50  U.S.C.A.  App.  357),  and 
by    reason   thereof,    petitioner   suffered    loss    of 
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wages  amounting  to  $7481.28  between  December  4, 
1943  and  December  4,  1944,  arid  is  entitled  to  be 
compensated  by  the  respondent  Ernest  Tsang, 
General  Partner,  and  by  the  said  copartnership, 
consisting  of  the  said  Ernest  Tsang,  General 
Partner  and  the  respondents  L.  M.  Carter,  George 
Chew,  George  Chin,  Philip  Fong,  Fred  Leong  and 
Paul  Yuke,  Limited  Partners,  doing  business,  to- 
gether with  ])etitioner  and  Helen  Kan,  his  wife, 
also  Limited  Partners,  under  the  name  of  Cathay 
House,  in  the  said  amount  of  $7481.28. 

Let  judgment  be  entered  accordingly  forthwith, 
with  costs  of  suit  to  be  paid  by  respondents  here- 
inabove described. 

Dated  at  San  Francisco, 
California,  January  16, 
1948. 

Michael  J.  Roche 

United  States  District  Judge." 
(Tr.  20-28.) 


THE  LAV/  AS  FOUND  BY  THE  COURT. 

After  finding,  most  significantly,  among  other 
things,  as  a  fact  that  "respondent  Tsang  determined 
at  the  time  petitioner  made  the  request  for  reemploy- 
ment that  he  would  under  no  circumstances  rehire  the 
said  petitioner  at  any  salary  and  the  conditional  offer 
of  reemployment  that  he  made  was  such  that  he  knew 
the  ])etitioner  would  not  accept  it  and  such  conditional 
offer  constituted  a  subterfuge  to  prevent  petitioner's 
reemployment",  (Finding  of  Fact,  XIIT,  supra),  tlic 
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Court  enunciated,  as  an  analysis  of  his  opinion  will 
show,  the  following  legal  principles: 

1.  Reorganization  of  a  business  from  a  cor- 
poration to  a  partnership  while  the  employee  is  in 
the  armed  forces  is  ineffective  to  cut  off  employ- 
ee's rights  while  interested  parties  remain  the 
same  and  the  business  is  conducted  as  before. 

2.  Finding  of  State  Court  that  veteran  had 
been  offered  restoration  of  employment  in  con- 
formity mth  requirements  of  the  Selective  Train- 
ing &  Service  Act  is  not  res  judicata  and  binding 
on  the  Federal  Court. 

3.  Veteran  must  be  given  the  benetit  of  any 
wage  increases  offered  during  his  a]:)sence  and  any 
lesser  offer  is  not  a  compliance  mth  the  Act. 

4.  Any  offer  of  reemplojnnent  conditioned  on 
the  veteran  releasing  or  waiving  any  of  his  rights 
guaranteed  by  the  Selective  Training  &  Service 
Act  is  not  a  compliance  with  the  said  Act. 

5.  Veteran  who  is  refused  reinstatemeut  for  a 
period  gi'eater  than  twelve  months  and  who  be- 
fore the  Court  during  trial  waives  his  claim  for 
reinstatement  is  at  the  least  entitled  to  receive 
twelve  months'  back  pay,  with  all  increases  accru- 
ing to  the  position  during  his  service  in  the  armed 
forces,  less  what  he  actually  earned  during  this 
period  in  other  employment. 


CONTENTIONS  OF  APPELLANT. 

In  urging  this  Honorable  Court  to  reverse  the 
judgment  of  the  court  below  appellant,  in  his  opening 
brief,  makes  the  follo^ring  contentions: 
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1.  "The  judgment  ap])ealed  from  is  contrary 
to  law  in  that  the  judgment  of  the  State  Court 
was  res  judicata." 

2.  "The  award  of  damages  was  contrary  to 
the  evidence  and  law  applicable  thereto." 

3.  "The  expiration  of  the  partnership  term 
barred  any  relief." 

4.  "Petitioner  was  estopped  from  any  relief." 


ARGUMENT. 

A  com])arison  of  the  ''Law  c/.s  Found  by  the  Courts' 
with  the  contentions  made  l^y  the  appellant  shows  that 
he  does  not  disi:)ute  the  Court's  first  proposition,  supra, 
that  reorganization  of  a  business  from  a  corporation 
to  a  partnership  while  the  employee  is  in  the  armed 
forces  is  ineifective  to  cut  off  the  employee's  rights 
while  the  interested  ])a]'ties  remain  the  same  and  the 
business  is  conducted  as  befoi-e  —  which  is  the  situa- 
tion in  our  case  at  l)ar.  Accordingly  appellee  will  not 
concern  himself  with  this  principle  which  is  so  firmly 
established.- 

It  is  likewise  apparent  from  a  reading  of  a]:)pellant's 
opening  brief  that  he  does  not  challenge  the  Court's 
third  proposition,  supra,  that  any  offer  of  reemploy- 


-Hee  Doane  Co.  v.  Martin  (CCA-1),  164  F.  (2d)  537,  where  it 
was  held  that  a  change  in  stock  ownership  of  a  corporate  entity- 
while  the  veteran  was  in  the  service  did  not  wari'ant  refusal  to  re- 
employ. See  also  Broivn  v.  Luster,  165  F.  (2d)  181,  wherein  this 
Honorable  Court  held  that  the  continuation  of  a  partnership  busi- 
ness in  the  form  of  a  corporation  was  no  justification  to  deny 
veteran  reemplovment.  See  also  Sullivan  v.  Mtlner  Hotel  Co.,  66 
Fed.  Supp.  607,  610 ;  Karas  v.  Klein,  70  Fed.  Supp.  469. 
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ment  conditioned  on  the  veteran  releasing  or  waiving 
any  of  his  rights  guaranteed  by  the  Act  is  not  a  com- 
pliance with  the  Act.  What  appellant  apparently 
does  attack  is  the  finding  of  the  Court  that  the  offer 
of  reemployment  he  made  to  appellee  was  a  condi- 
tional one.  Accordingly,  our  concern  is  not  with  this 
legal  principle  which  is  likewise  firmly  established, 
Biirkhardt  v.  Crucible  Steel  Co.,  68  Fed.  Supp.  802. 
but  with  the  question  as  to  whether  the  evidence  sup- 
ports the  finding  that  the  offer  of  reemploj^ment  made 
hy  appellant  was  a  conditional  one  and  not  made  in 
good  faith. 


I. 

IS  THE  FINDING  OF  THE  COURT  THAT  APPELLANT'S  OFFER 
OF  REEMPLOYMENT  TO  APPELLEE  WAS  A  CONDITIONAL 
ONE,  AND  A  SUBTERFUGE,  SUPPORTED  BY  THE  EVI- 
DENCE? 

Jiearing  in  mind  the  familiar  rule  that  the  Court  is 
the  sole  judge  of  the  credibility  of  witnesses  in  a  trial 
before  it  without  a  jury,  and  the  equally  familiar  rule 
that  fuidings  of  the  Court  cannot  be  set  aside  unless 
clearly  erroneous,^  appellee  will  now  show  that  he 
should  be  sustained  in  this  phase  of  the  case. 


^Gimpelson  v.  Kaufman,  et  al..  No.  11,660,  decided  April  20, 

1948,  F.  (2d)  ,  wherein  this  Court  in  deciding  a  veteran's 

reemployment  suit  stated : 

"There  is  credible  evidence  in  this  case  adequately  support- 
ing the  findings  of  the  trial  court  on  the  material  issues  and 
they  must  be  sustained  since  we  cannot  say  that  they  are  clearly 
erroneous.  In  this  case  the  conclusions  drawn  from  the  facts 
disclosed  in  the  evidence  had  to  rest  in  the  sound  judgment  of 
the  trial  court.  There  was  conflict  in  the  testimony,  and  what- 
ever the  doubts  generated  by  this  state  of  the  record,  it  is  not 


19 


The  following  testimony  of  appellee  on  direct 
examination  clearly  indicates  that  the  offer  of  reem- 
ployment was  a  conditional  one,  that  not  only  was 
appellant  nnwilling  to  reemploy  him  withont  imposing 
conditions,  for  a  salary  of  $500  a  month,  Init  also  that 
appellant  refnsed  under  any  circumstances  to  pay  him 
$750  a  month : 

''Q.  Did  Mr.  Hatch  say  anythinc:  else  that  he 
wanted  you  to  sign  over  at  that  time,  anything 
about  a  release  of  any  kind? 

A.     By  Mr.  Kang:     Well,  on  January  20th  he 

wanted  me  to  sign 

Q.  I  am  talking  al)out  January  24th. 
A.  He  did  discuss  a  I'clease  at  that  time,  on 
January  24th,  Imt  being  that  T  felt  there  was  no 
protection  for  me  whatsoever  if  I  signed  over  all 
my  stock  and  signed  a  release  and  signed  away 
all  my  right,  which  I  had  under  Selective  Service, 
I  wanted  a  contract  of  employment  such  as  Mr. 
Tsang  had.  So  finally  Mr.  Romer  suggested  why 
didn't  [  go  ])ack  to  work  without  signing  any 
I>apers  of  any  sort,  'Why  don't  you  go  back  to 
work?'  And  then  finally  Mr.  Romer  suggested 
that  Mr.  Tsang  and  I  had  known  each  other  all 
these  years,  'Why  don't  you  get  together  and 
discuss  it  without  the  presence  of  attorneys?' 
And  that  was  the  crux  of  that  meeting,  and  it 
was  finally  decided  that  Mr.  Tsang  and  I  would 
discuss  it  ourselves. 

for  this  court  to  substitute  its  judgment  on  the  evidence  for 
that  of  tlie  trial  court  on  the  probative  wei<>ht  of  the  evidence. 
Tile  questions  presented  by  the  ])leadings  and  evidence  made 
the  final  determination  of  the  trial  court  decisive  of  eveiy 
material  factual  issue.  Oetermination  of  these  factual  issues 
leaves  no  substantial  legal  issue  in  this  case;  the  legal  conse- 
quences of  the  trial  court 's  findings  are  explicitly  provided  in 
the  reemployment  statute.'' 
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Q.  At  any  of  these  meetings  up  to  and  in- 
cluding January  24,  was  $750  offered  to  you  at 
any  time  ? 

A.     No. 

Q.  Now,  you  said  that  meeting  terminated  on 
January  24  that  you  and  Tsang  were  to  get  to- 
gether on  another  meeting. 

A.     That  is  correct. 

Q.     Did  you  do  so  ? 

A.     Yes,  I  did  go  back  to  see  Mr.  Tsang. 

Q.  How  long  after  January  24,  1944,  was  that 
meeting  I 

A.  I  don't  rememl)er  the  exact  date,  but  I 
think  it  was  a})out  a  week  after  that  I  went  to 
the  Cathay  House  to  see  Mr.  Tsang. 

Q.  Was  there  anybody  else  there  besides  you 
and  Mr.  Tsang  that  day  ? 

A.  No,  just  Mr.  Tsang  and  myself,  and  he 
seemed  to  l^e  agreeable  to  my  coming  back  to 
work,  and  also  that  he  would  give  me  a  contract 
of  employment  such  as  he  had.  However,  he  said, 
'I  do  not  think  this  can  be  final  until  I  think 
about  it  further,'  so  a  few  days  later  when  I  did 
go  back  I  asked  for  my  job  at  $500  a  month 
again. 

Q.  Just  a  minute.  At  that  meeting  shortly 
after  January  24th  you  say  that  Mr.  Tsang  was 
aj)parently  in  a  friendly  mood  and  agreed  to  give 
you  a  contract  of  employment? 

A.    Yes. 

Q.  Was  there  any  condition  attached  to  that? 
Did  he  state  that  you  would  have  to  do  any  par- 
ticular thing? 

A.  No,  there  was  not.  It  was  a  very  short 
meeting. 
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Q.     Was  anything  finally  decided? 

A.  I  was  led  to  ])elieve  at  that  meeting  that  I 
was  read}^  to  go  back  to  work. 

Mr.  Hatch:  Is  that  the  meeting  of  January 
24th? 

Mr.  Scholz:     No,  it  was  shortly  after  that. 

The  Court:  The  week  following  the  24th,  ap- 
proximately ? 

Mr.  Scholz:     That  was  the  week  following? 

A.  About  a  week  following  January  24,  and 
I  thought  tliat  I  was  ready  to  go  back  to  work. 
Then  a  few  days  later  when  I  did  go  back  to 
see  Mr.  Tsang  he  was  veiy  arrogant  and  said  he 
did  not  want  to  talk  about  the  matter,  and  just 
walked  away,  and  I  walked  out;  he  didn't  want 
me  to  come  up  to  the  Cathay  House  and  be  there 
any  more. 

Q.     What  did  he  say  and  do  at  that  meeting? 

A.  I  told  him  at  that  time  that  I  was  ready 
to  go  ])ack  to  work — I  said,  '  Now,  we  are  going  to 
get  together  on  this,  I  am  willing  to  go  back  at 
$500  a  month.'  And  he  said,  'Well,  I  thought  one 
time  things  would  work  out  l3ut  it  won't  work 
out  now,'  and  he  just  walked  away. 

Q.     He  refused  to  discuss  it? 

A.     He  refused  to  discuss  it. 

Q.  Did  that  terminate  your  endeavor  to  have 
Tsang  re-employ  you? 

A.     It  did. 

Q.     As  far  as  you  were  concerned? 

A.     That  is  right. 

Q.  What  did  you  do  next  about  re-employ- 
ment ?  Did  you  go  to  the  Selective  Service  or  any 
place  else? 

A.  I  conferred  with  Mr.  Romer  and  told  him 
what  had  transpired  in  my  discussion  with  Mr. 
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Tsang,  and  finally  we  did  make  application  to  the 
Selective  Service  to  hear  the  case.  The  draft 
board,  I  l)elieve,  received  a  letter  from  me  with 
all  of  the  details. 

Mr.  Karesh:     About  when? 

A.  I  believe  that  was — I  have  the  letter  right 
here,  a  copy  of  the  letter,  if  you  wish  to  see  it. 

Q.     That  was  shortly  thereafter? 

A.  It  was  a})out  a  month  or  two  later.  I  un- 
derstand that  the  draft  board  w^as  unable  to 
make  a  decision  on  it,  and  they  sent  it  to  Sacra- 
mento, and  it  laid  up  there  for  almost  a  year,  and 
no  action  was  taken. 

Q.  Mr.  Scholz:  Then  the  United  States  At- 
torney's Office  contacted  you? 

A.  I  finally  contacted  Mr.  Karesh  and  told 
Mr.  Karesh  about  the  case.'' 

(Tr.  94-97.) 

To  the  same  effect  is  the  testimony  of  Sidney  A. 
liomer,  Esq.,  one  of  the  attorneys  for  appellee  in  the 
State  Court  proceedings,  at  pages  119,  120  and  121  of 
the  Transcript. 

Furthermore,  from  the  lips  of  the  appellant  him- 
self during  the  proceedings  before  the  trial  Court 
came  these  Avords  which  show  that  he  never  intended 
to  comply  with  the  Act,  that  the  negotiations  he  con- 
ducted were  a  sham: 

''Cross  Examination 

Q.  By  Mr.  Karesh:  You  testified  on  direct 
examination  that  you  always  were  willing  to  give 
Mr.  Kan  his  job  back? 

A.     I  have  been. 
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Q.     Up  to  what  point  have  you  been? 

A.     Up  to  the  point  of  the  gun  incident. 

Q.  Wliat  was  the  date  of  the  alleged  incident 
with  the  gun? 

A.  The  incident  of  the  gun  occurred  the  early 
part  of  December,  1943,  shortly  after  he  returned 
from  the  Army. 

Q.  Then  in  December,  1943,  you  were  not  go- 
ing to  give  him  his  job  Imck?" 

(Tr.  p.  247.) 

Realizing  the  damaging  admission  that  appellant 
had  just  made,  his  counsel  then  spoke  up:  "That  is 
objected  to  as  being  irrelevant  and  incompetent." 
But  the  Court  considered  it  material,  as  its  subsequent 
finding  in  this  regard  shows,  and  ruled,  "He  may 
answer."  (Tr.  p.  247.) 

The  answer  of  the  appellant  was  extremely  feeble. 
Having  placed  himself  in  an  extremely  untenable  po- 
sition appellant  was  unable  to  repair  the  damage  al- 
though he  tried : 

"A.     By  Mr.  Tsang:     It  was  not  until  Janu- 
ary, at  the  meeting  in  Mr.  Hatch's  office,  that  I 
did  not  want  to  give  him  back  his  job,  but  up  to 
the  time  of  the  gun  incident  I  was  still  willing  to 
give  him  back  his  job  if  Mr.  Hatch  could  pro- 
ceed along  lines  to  l)ring  us  into  harmony. 
Q.     Then  there  were  no  conditions  attached  ? 
A.     They  were  conditions  of  my  own. 
Q.     It  was  at  that  time  that  you  resolved  you 
were  never  going  to  give  him  the  job  back? 

A.     I  did  not  resolve  not  to  give  him  his  job 
back. 


24 


The  Court:     Is  that  all  with  this  witness? 
Mr.  Karesh:     That  is  all." 
(Tr.  pp.  247-248.) 

Why,  then,  did  the  aj)])e]lant  make  the  dama^ng 
admission?  Appellee  believes  the  following  is  a  rea- 
sonable explanation :  In  his  direct  examination  appel- 
lant, in  an  obvious  attemi)t  to  impress  the  Court  with 
his  magnanimity,  stated  that  he  had  always  been 
mlling  to  reemploy  appellee,  but  Avhen  counsel  for 
appellee  asked  him,  ''You  always  were  mlling  to  give 
Mr.  Kan  his  jol)  back?"  appellant  decided  he  had 
gone  too  far.  If  he  did  not  retract,  he  might  then 
and  there  be  asked  to  reemploy  appellee,  so  as  an  ex- 
cuse he  created  out  of  thin  air  the  ''gun  incident" 
even  though  it  was  based  completely  on  hearsay.  (Tr. 
p.  165.) 

The  following  recitation  from  the  record  now  be- 
comes very  material  to  dispel  any  possible  doubt  that 
appellant  at  any  time  intended  to  comply  with  the 
Selectice  Service  Act: 

On  or  about  January  24,  1944,  after  a  conference 
between  the  parties  and  their  attorneys  Kan  was  not 
reemployed.  Thereafter  he  sought  redress  with  the 
Selective  Service  officials  and  the  United  States  At- 
torney. The  United  States  Attorney  discussed  the 
matter  with  apjoellant's  attoi'ney,  Robert  E.  Hatch, 
Esq.  A  letter  received  by  the  United  States  Attorney 
from  Attorney  Hatch,  under  date  of  April  20,  1944, 
stated  that  the  Cathay  House  would  imder  no  circum- 
stances  reemploy   Kan.     (Appellee's   Exhibit   8,    Tr. 
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215-217.)  I'o  1)6  sure,  this  letter  was  dated  more  than 
ninety  days  after  Kan  received  his  honorable  dis- 
charge from  the  Army,  but  regardless  of  this  lapse 
of  time  it  is  expressive  of  the  harsh  attitude  on  the 
part  of  appellant  toward  ai)])ellee,  and  it  should  be 
rememl)ered  that  negotiations  had  been  started  earlier 
between  the  attorney  for  aj>])ellant  and  the  United 
States  Attorney.  (Appellee's  Exhibit  7,  Tr.  213-214.) 

Why  this  attitude  on  the  ])art  of  appellant  toward 
appellee?  Perhaps  it  is  the  old  story  of  the  recipient 
of  a  kindness  hating  his  benefactor  and  turning  upon 
him.  It  was  Kan  who  took  Tsang  into  the  Cathay 
House,  as  a  result  of  which  Tsang  grew  rich.  Are 
these  words  of  appellee  too  strong?  Not  when  we 
consider  the  bitter  and  unsupported  assertion  made 
by  counsel  for  appellant  in  the  closing  line  of  his 
opening  brief,  page  18:  "We  submit  that  the  relief 
granted  against  Tsang  under  such  circumstances  was 
abhorrent  to  all  concepts  of  fairness  and  the  courts 
should  rule  Kan  to  be  estopped."  Perhaps  the  best 
answer  to  this  unwarranted  complaint  was  best  ex- 
pressed by  the  court  in  its  opinion:  "The  courts  have 
been  very  liberal  in  construing  these  provisions,  hav- 
ing in  mind  the  purpose  of  the  statute.  Tiiey  are  more 
than  patriotic  proniises.''    (Italics  supplied.) 
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IS  THE  JUDGMENT  OF  THE  STATE  COURT  RES  JUDICATA? 

Here  the  appellant  and  the  Court  are  in  complete 
disagreement.  But  the  Court  below  has  the  case  of 
Trailmohile  v.  Whirls,  154  F.  (2d)  866,872,  reversed 
on  other  grounds,  328  U.  S.  831,  as  authority  for  the 
second  proposition  which  it  advances,  while  the  ap- 
pellant has  no  authority  to  l^uttress  his  position.  To 
be  sure,  appellant  cites  cases,  l)ut  none  of  them  are 
concerned  with  the  identical  pro]:)lem  of  the  right  of 
reemployment  arising  under  the  Selective  Service  Act. 
The  reason  appellant  cites  no  cases  in  point  to  give 
him  comfort  is  because  undoul)tedly  there  are  none. 
Appellee  has  searched  the  authorities;  the  Trailmo- 
hile case  is  the  only  one  he  has  found  exactly  in  point, 
but  this  single  case,  in  the  light  of  the  statute  in- 
volved and  the  unequivocal  declaration  made  therein 
by  the  Court  of  Appeals  for  the  Sixth  Circuit  is 
adequate  to  sustain  the  Court  below: 

"This  declaratory  judgment  of  the  state  court 
is  not  binding  upon  this  court.  If  recognized 
here,  the  judgment  of  the  Ohio  courts  would 
nullify  the  right  of  the  appellee  Whirls  to  his 
seniority  status  as  an  employee  of  the  appellant 
company  as  of  February  8,  1935.  His  seniority 
status  as  of  that  date  is,  as  we  have  already  shown, 
guaranteed  by  the  Selective  Training  and  Service 
Act  as  long  as  the  Act  remains  in  effect  and  as 
long  as  Whirls  remains  in  the  service  of  the  ap- 
pellant company." 

Much  has  been  said  by  appellant  about  the  State 
Court's  decision  being  adverse  to  the  appellee.    It 
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must  l)e  remembered,  however,  that  it  was  Tsang 
who  originally  harassed  Kan  in  the  State  Court  by 
first  filing  a  suit  for  declaratory  relief,  thus  com- 
pelling Kan  to  file  a  cross-complaint.  (See  footnote, 
p.  5  of  Appellant's  Opening  Brief.) 

In  this  connection  appellee  can  only  conjecture 
whether  the  State  Courts  would  have  decided,  as  did 
the  Court  below,  that  an  offer  of  any  salary  less  than 
$750  a  month  did  not  satisfy  the  requirements  of 
the  Selective  Service  Act,  had  this  question  been 
squarely  i)resented.  That  the  appellant  would  not 
under  any  circumstances  pay  appellee  $750  a  month 
as  the  Court  below  found  (Finding  of  Fact  XIII, 
supra),  cannot  be  disputed.  That  this  precise  ques- 
tion of  the  $750  monthly  salary  was  not  determined 
hy  the  trial  judge  in  the  State  Court  proceedings  may 
l)e  clearly  seen  by  a  reading  of  the  Findings  which 
he  approved.  (See  p.  5  of  Appellant's  Opening  Brief.) 
Be  that  as  it  may,  appellee,  as  he  has  already  stated, 
relies  on  the  case  of  Trailmohile  v.  Whirls,  supra,  and 
these  words  of  the  Court  below: 

''Respondents'  defense  of  res  judicata  is  based 
on  the  foregoing  State  Court  proceedings.  It  is 
true  that  the  State  Court  made  a  finding  that 
respondent  Tsang  and  the  partnershi])  had  of- 
fered to  restore  Kan  to  the  same  position  which 
he  had  held  with  the  Cathay  House  corporation, 
but  even  assuming  that  such  offer  met  the  Act's 
requirements,  this  finding  cannot  bind  a  federal 
court  *  *  *.  The  question  for  decision  is  then 
one  of  fact — did  any  offer  of  re-employment 
made  by  I'espondent  to  petitioner  comjily  with 
the  terms  of  the  Act?" 
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III. 

MUST  THE  VETERAN  BE  GIVEN  THE  BENEFIT  OF  ANY  WAGE 
INCREASE  OFFERED  DURING  HIS  ABSENCE  TO  CONSTI- 
TUTE A  COMPLIANCE  WITH  THE  ACT? 

Appellant  in  his  second  contention,  in  which  he 
alleges  not  only  that  the  award  of  damages  is  con- 
trary to  the  evidence  but  also  to  the  law  applicable 
thereto,  is  challenging  the  Court's  third  proposition 
that  failure  to  give  the  veteran  the  benefit  of  any 
wage  increases  accruing  during  his  absence  is  not  a 
compliance  with  the  Act.  Appellant  does  so  on  page 
16  of  his  opening  brief,  in  language  and  with  reason- 
ing difficult  for  appellee  to  understand: 

''The  District  Court  held  that  Kan  actually 
was  entitled  to  $750  per  month  and  that  the  em- 
ployer breached  his  statutory  obligations  by  not 
agreeing  to  restore  the  position  at  more  than 
$500  per  month.  (Tr.  26.) 

In  this  respect  we  contend  the  court  was  in 
error.  The  former  employee  had  the  undoubted 
right  to  accept  a  lesser  pay  than  the  maximum 
to  which  he  was  entitled.  When  he  told  the  em- 
ployer that  $500  was  the  amount  he  'would  be 
satisfied  with'  there  could  have  been  no  obliga- 
tion, statutory  or  otherwise,  upon  the  employer 
to  insist  upon  him  taking  more.  In  the  absence 
of  an  obligation,  no  one  could  be  responsible  for 
damages  for  a  breach." 

In  the  face  of  such  inconsistent  reasoning  by  ap- 
pellant appellee  calls  attention  of  this  Honorable 
Court  to  the  following  declaration  the  Court  below 
made  in  its  opinion,  in  which  in  support  thereof  it 
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cited,  Salter  v.  Becker  Boofiurj  Co.,  65  Fed.  Supj). 
633;  Parker  v.  Boyce,  74  Fed.  Supp.  581,  and  the 
as  yet  unreported  case  of  Covey  v.  Douglas  Aircraft 
Co.  (S.  District  of  California): 

"So  far  as  pertinent,  the  Act  provides  that  if 
a  position,  other  than  a  temporary  position,  was 
in  the  employ  of  a  private  employer,  the  person 
so  employed  shall  be  restored  to  such  a  x^osition 
unless  the  employer's  circumstances  have  so 
changed  as  to  make  it  impossible  or  unreasonable 
to  do  so.  It  is  further  provided  that  such  restora- 
tion shall  ])e  without  loss  of  seniority.  The  courts 
have  been  very  liberal  in  construing  these  pro- 
visions, having  in  mind  the  purpose  of  the  statute. 
They  are  more  than  patriotic  promises.  Rather, 
they  are  a  guarantee  to  the  honorably  discharged 
veteran  that,  upon  application  timely  made,  he 
will  be  restored  to  his  former  position  or  to  one 
of  like  seniority,  status  and  pay  and  that  he  will 
lose  no  seniority  in  the  process.  If  during  the 
veteran's  service  in  the  armed  forces,  the  person 
filling  his  position  receives  a  higher  salary,  an 
offer  to  reemploy  the  veteran  at  his  old  salary 
is  not  a  compliance  with  the  Act.  The  veteran 
must  be  given  the  benefit  of  any  wage  increases 
that  have  been  made  during  his  absence." 

In  Parker  v.  Boyce,  supra,  the  Court  held  that  the 
veteran  whose  salary,  prior  to  his  entry  into  the 
service,  as  manager  of  an  advertising  business  had 
been  $300  a  month,  was  entitled  to  reinstatement  at 
$600  a  month,  which  was  the  salary  of  the  incumbent 
manager  upon  the  veteran's  return  from  military 
serAdce. 
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instatement  for  a  period  gveater  than  twelve  months, 
and  who  before  the  Court  during  trial  waives  his 
claims  of  reinstatement  is  at  the  least  entitled  to  re- 
ceive twelve  months  back  pay,  with  all  increases  ac- 
cruing to  the  position  during  his  service  in  the  armed 
forces,  less  what  he  actually  earned  during  this  period 
in  other  employment.  As  a  matter  of  fact,  appellee 
is  entitled  under  the  Act  not  only  to  damages  for  loss 
of  wages  but  also  reinstatement  for  a  period  of  one 
year.  Section  8(e)  of  the  Act  requires  the  employer 
to  compensate  the  veteran  for  any  loss  of  wages 
suffered  by  reason  of  failure  to  reemploy.  Accord- 
ingly, back  pay  continues  until  the  actual  date  of 
restoration,  or  waiver  thereof.  Hie  one-year  provi- 
sion in  Section  8(c)  cannot  therefore  be  considered 
a  limitation  on  l:)ack  pay  claims,  since  the  one  year 
period  is  measui*ed  from  the  date  of  restoration  to 
the  job.  Thus,  following  the  specific  language  of  the 
Act,  the  veteran  is  entitled  to  back  pay  until  he  is 
restored  to  his  job,  and  is  also  entitled  to  claim  im- 
munity from  discharge  without  cause  for  one  year 
after  such  restoration,  regardless  of  when  it  takes 
place.  If  we  assume,  but  for  purpose  of  discussion 
only,  that  the  provision  of  Section  8(c)  is  a  limitation, 
then  the  veteran  is  entitled  only  to  back  pay  or  re- 
employment or  both,  for  a  total  period  of  not  more 
than  a  year,  but  certainly  nothing  less  than  that.  For 
example,  a  veteran  who  is  restored  to  work  six  months 
after  he  was  unlawfull}^  refused  reemployment  w^ould 
be  awarded  six  months  back  pay  and  employment  for 
the  balance  of  a  year.    If,  as  in  our  case  at  bar,  the 
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veteran  is  refused  reemployment  for  a  period  greater 
than  one  year  he  would  be  entitled  to  back  pay  for 
a  year.  The  Court  below,  in  view  of  appellee's  waiving 
his  right  of  reemfjloyment  and  back  pay  for  the 
period  in  excess  of  one  year,  properly  ordered  that 
there  be  entered  ''judgment  in  favor  of  the  petitioner 
in  the  sum  of  $7421.28,  that  ])eing  twelve  months  back 
l)ay  at  $750  a  month  less  $1518.72  earned  by  him  from 
Deceml)er  4,  1943,  the  date  of  his  apj)lication  for  re- 
instatement, to  December  4,  1944."^  The  damages  so 
awarded  were  compensatory  and  not  pmiitive  and 
l)ased  on  the  fact  that  the  appellee  had  actually  suf- 
fered a  loss  of  $7421.28  from  December  4,  1943,  to 
December  4,  1944,  as  a  result  of  the  employer's  un- 
lawful act. 

A  reading  of  the  appellant's  opening  brief,  and 
particularly  the  thii'd  and  fourth  contentions  therein, 
shows  that  he  does  not  challenge  the  Court's  fifth 
proposition  as  such  l)ut  that  he  insists  that  it  is  not 
applicable  to  appellee  under  the  circumstances  of  this 
pai-ticular  case.  It  is  difficult  for  apj^ellee  to  compre- 
hend the  arguments  of  appellant  in  support  of  his 
third  and  fourth  contentions  that  (3)  ''The  expira- 
tion of  the  partnership  barred  any  relief,"  and  that 
(4)  "The  petitioner  was  estopped  from  any  relief." 
On  page  17  of  his  opening  l)rief  appellant  asserts  that: 
"This  returns  us  to  the  solemn  assurance  in 
1946  ])y  counsel  for  the  petitioner  that  the  Fed- 


■*Aj)])ellec  was  very  Pair  and  diligent  in  seeking  other  employ- 
ment and  mitigating-  damages.  (Tr.  p.  139.)  For  rule  on  mitigation 
of  damages  see  Doanc  Co.  v.  Martin,  supra. 
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eral  Court  could  and  should  take  jurisdiction  be- 
cause the  reemployment  was  the  only  relief  sought 
herein,  while  conceding^  that  it  already  had  been 
competently  adjudicated  that  he  was  entitled  to 
no  damages. 

However,  when  realization  of  this  point  was 
reached,  petitioner  reversed  to  the  exact  opposite 
position  and  the  only  relief  granted  by  the  Dis- 
trict Court  was  for  damages." 

A  careful  reading  of  the  Transcript  of  Record  will 
show  no  such  "solemn  assurance,"  as  a  reading  of 
appellant's  opening  brief  shows  no  cases  to  support 
his  third  and  fourtli  contentions. 

iis,  what  appears  to  be,  an  afterthought  on  the 
part  of  the  appellant,  although  not  a  direct  challenge 
to  the  Court's  first  proposition,  supra,  he  argues  that 
since  the  partnership  term  expired  in  Octol)er,  1946, 
and  the  trial  and  judgment  were  not  until  the  follow- 
ing year,  the  appellee  could  not  be  reinstated  either 
volimtarily  or  by  Court  order. 

Appellee,  as  has  been  pointed  out,  waived  his  right 
or  reinstatement,  but  if  he  had  not  done  so  the  Court 
under  the  cases  cited  in  the  footnote  of  the  opening 
paragraph  of  this  argument,  could  have  ordered  his 
reemployment  because  after  the  partnership  was  dis- 
solved appellant  purchased  the  Cathay  House  and 
conducted  the  business  as  before,  a  restaurant  for 
profit.  Appellant  complains  that  it  was  aj)pellee  who 
prayed  for  a  dissolution  of  the  partnership  in  the 
State  Court.    That  is  immaterial  in  ^dew  of  the  ap- 
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pellee  's  waiver  of  reinstatement  before  the  Court  below, 
but  lest  appellant  attempt  to  derive  satisfaction  from 
the  fact  that  it  was  Kan  who  tiled  the  suit  for  disso- 
lution it  should  be  added  here  that  such  action  was 
more  than  warranted  ])y  the  unprovoked  and  unjus- 
tified attack  which  appellant  made  on  appellee's  repu- 
tation and  character  in  a  letter  to  the  other  members 
of  the  partnership  (Appellee's  Exhibit  5,  Tr.  115-117), 
a  letter  com])letely  uncalled  for  and  without  founda- 
tion. Appellant  ])leads  the  doctrine  of  estoppel,  but 
where  is  the  prejudice  to  him  to  sustain  this  plea? 
There  is  none.  The  Court's  finding  adequately  dis- 
poses of  that  allegation: 

"Respondent  l^sang  in  no  wa}''  has  been  injured 
by  petitioner's  delay  in  instituting  this  action, 
such  delay  having  been  occasioned  by  the  pro- 
ceeding in  the  state  court  instituted,  as  herein- 
above stated,  by  the  respondent  Tsang.  Respond- 
ent Tsang  has  likewise  not  been  injured  by  the 
appellee  in  bringing  this  case  to  its  conclusion, 
the  greater  part  of  such  delay  being  the  result 
of  a  stipulation  between  counsel  herein.  The  re- 
maining respondents  likewise  have  not  in  any 
way  been  injured  by  the  delays  hereinabove  set 
forth." 

(Findings  of  Fact  XVII.) 

Appellant  also  complains  that  if  appellee  had  a 
claim  for  damages  for  back  pay  he  should  have  filed 
it  with  the  Receiver  in  the  State  ('ourt  proceedings. 
The  Selective  Service  Act  does  not  impose  such  obli- 
gation on  the  veteran  whose  rights  have  been  isolated, 
and  by  appellant's  admission  in  the  footnote  on  page 
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3  of  his  opening  brief  he  alone  under  Section  2483  of 
the  California  Civil  Code  is  the  only  one  responsible 
for  the  debts  of  the  enterprise,  Cathay  House,  the 
other  partners  being  iuAulnerable. 


CONCLUSION. 

The  Selective  Service  Act  charges  the  United  States 
Attorney  with  the  responsibility  of  representing  the 
A'eteran  in  the  Federal  Courts  if,  in  his  opinion,  the 
veteran's  rights  have  been  denied  him  by  his  em- 
ployer. He,  of  course,  cannot  appear  on  behalf  of  the 
veteran  in  any  State  proceedings.  Just  as  no  presump- 
tion in  favor  of  the  employer,  Tsang,  obtains  by  vir- 
tue of  the  judgment  in  his  favor  in  the  State  Courts, 
so  no  presumption  can  be  indulged  in  on  the  veteran 
Kan's  behalf  merely  because  the  United  States  Attor- 
ney felt  that  his  cause  was  a  just  cause.  The  United 
States  Attorney,  however,  in  determining  whether  or 
not  he  would  be  justified  in  representing  a  veteran  in 
a  reemployment  case  has  been  particularly  moved  by 
these  significant  pi'onouncements  of  other  Federal 
tribunals  which  he  most  respectfully  calls  to  the  atten- 
tion of  this  Honorable  Court  in  the  firm  belief  that 
they  mil  be  of  great  assistance  in  the  rendering  of 
a  decision  as  law  and  justice  and  equity  require: 

"When  a  man  or  woman  returned  from  the 
ser^ace  is  denied  reemployment,  the  testimony  in 
support  of  the  refusal  to  so  reemi)loy  must  be 
clear,  unequivocal  and  convincing  before  the 
Court  would  be  justified  in  holding  that  the  serv- 
ice man  or  woman  should  be  denied  such  reem- 
ployment, particularly  where  an  attempt  is  made 
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to  set  aside  a  solemn  promise  emanating  from  the 
Government  of  the  United  States.  In  this  class 
of  cases  the  presimiptions  are  that  the  service 
man  or  woman  is  entitled  to  be  reinstated.  The 
immense  importance  and  necessity  of  the  welfare 
of  the  one  Avho  has  served,  or  who  Avill  hereafter 
serve  in  the  armed  forces  of  the  United  States, 
and  the  welfare  of  our  comitry  as  a  whole,  de- 
mand that  such  refusal  should  only  be  successful 
when  the  defense  is  clearly  stated  and  fully  sub- 
stantiated by  the  proof." 

Anderson  v.  Sclionwerer,  63  F.  Supp.  808. 

''The  policy  of  the  Act  is  stated  in  Section  1(b), 
50  U.S.C.A.  App.  Sec.  301(b),  to  be  that  the  obli- 
gations and  x)i'i^'ileges  of  military  training  and 
ser^dce  should  be  shared  generally  in  accordance 
with  a  fair  and  just  system  *  *  *  though  such 
declaration  was  hardly  needed.  Every  considera- 
tion of  fairness  and  justness  makes  it  imperative 
that  the  statute  should  be  construed  as  liberally 
as  possible,  so  that  the  military  service  should 
entail  no  greater  setback  in  the  private  pursuit 
or  career  of  the  returning  soldier  than  is  unavoid- 
able. The  question  here  presented,  therefore,  is 
not  to  be  solved  by  the  application  of  abstract 
tests  or  formulae;  but  the  factors  which  usually 
determine  the  nature  of  a  disputed  relationship 
must  be  considered  in  the  light  of  the  purpose 
which  Congress  intended  to  accomplish." 

Kay  V.  General  Cable  Corp.  (CCA.  3),  144  F. 
(2d)  653. 

"Promises  made  to  our  service  TUv^n  are  not  to 
be  construed  as  idle  promises,  but  should  ))e  con- 
strued as  a  solemn  obligation  that  the  agreements 
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we  have  made  with  tliein  Avill  be  lived  up  to  and 
enforced.  To  look  for  technical  loopholes  which 
may  relieve  us  of  our  responsibilities  is  unthink- 
able, where  the  returning-  service  man's  interest  is 
at  stake,  and  if  there  is  a  doubt  as  to  whether  a 
particular  matter  is  within  the  scope  of  the  civil 
relief  Act,  that  doubt  should  be  resolved  in  favor 
of  the  soldier,  and  in  this  case  the  cancellation  of 
the  contract  is  construed  by  this  court  as  a  ^do- 
lation  of  the  agreement  and  understanding  had 
with  defendants  at  the  time  of  the  plaintiff's  entry 
into  the  service  and  also  as  an  act  prohi])ited 
under  the  Soldiers'  and  Sailors'  Civil  Relief  Act. 
If  the  court  is  wrong  in  its  judgment  this  law 
should  be  amended  so  that  the  men  and  women  in 
the  service  will  not  ])e  fooled  into  l:>elieAdng  that 
his  or  her  civil  rights  are  secure  while  they  are 
away  fighting  for  their  country." 

Stockton  V.  Ford  Motor  Co.,  61  F.  Supp  261. 

In  view  of  the  foregoing  it  is  respectfully  urged 
that  the  judgment  of  the  Court  below  is  correct  and 
should  be  affirmed. 

Dated,  San  Francisco,  California 
October  1,  1948 

Frank  J.  Hennessy, 

United  States  Attorney, 

Rudolph  J.  Scholz, 

Assistant  United  States  Attorney, 

Joseph  Karesh, 

Assistant  United  States  Attorney. 

Attorneys  for  Appellee. 
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Appendix 

The  pertinent  portion  of  Section  8  of  the  Selective 
Training  and  SerA^ce  Act  of  1940,  as  amended  (50 
U.S.C.A.  App.  308)  reads  as  follows: 

''(b)  In  the  case  of  any  snch  person  who,  in 
order  to  perform  such  training  and  service,  has 
left  or  leaves  a  position,  other  than  a  temporary 
position,  in  the  employ  of  any  employer  and  who 
(1)  receives  such  certificate,  (2)  is  still  qualified 
to  perform  the  duties  of  such  position,  and  (3) 
makes  application  for  reemployment  Avithin 
ninety  days  after  he  is  relieved  from  such  train- 
ing and  serA^ce  or  from  hospitalization  continu- 
ing after  discharge  for  a  period  of  not  more  than 

one  year. 
******* 

''(B)  if  such  position  was  in  the  employ  of  a 
private  employer,  such  emploA^er  shall  restore 
such  person  to  such  position  or  to  a  position  of 
like  seniority,  status,  and  pay  unless  the  em- 
ployer's circumstances  have  so  changed  as  to  make 

it  impossible  or  unreasonable  to  do  so; 
******* 

(c)  Any  person  who  is  restored  to  a  position 
in  accordance  Avith  the  proAdsions  of  paragraph 
(A)  or  (B)  of  subsection  (b)  shall  be  considered 
as  having  been  on  furlough  or  leave  of  absence 
during  his  period  of  training  and  serAdce  in  the 
land  or  naval  forces,  shall  be  so  restored  without 
loss  of  seniority,  shall  be  entitled  to  participate 
in  insurance  or  other  benefits  offered  by  the  em- 
])loyer  pursuant  to  estal)lislied  rules  and  prac- 
tices relating  to  employees  on  furlough  or  leave 
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of  absence  in  effect  with  the  employer  at  the  time 
such  person  was  inducted  into  such  forces,  and 
shall  not  be  discharged  from  such  position  with- 
out cause  within  one  year  after  such  restoration. 
******* 

(e)  In  case  any  private  employer  fails  or  re- 
fuses to  comply  with  the  provisions  of  subsection 
(b)  or  subsection  (c),  the  district  court  of  the 
United  States  for  the  district  in  which  such  pri- 
vate employer  maintains  a  place  of  business  shall 
have  power,  upon  the  filing  of  a  motion,  petition, 
or  other  appropriate  pleading  by  the  person  en- 
titled to  the  benefits  of  such  provisions,  to  speci- 
fically require  such  employer  to  comply  with  such 
provisions  and,  as  an  incident  thereto,  to  com- 
pensate such  person  for  any  loss  of  wages  or 
benefits  suffered  by  reason  of  such  employer's 
mil  awful  action." 

The  pertinent  portion  of  Section  7  of  the  Service 
Extension  Act  of  1940,  as  amended  (50  U.S.C.A.  App. 
357),  reads  as  follows: 

''(a)  Any  person  who  subsequent  to  May  1, 
1940,  and  prior  to  the  termination  of  the  author- 
ity conferred  by  Section  2  of  this  joint  resolu- 
tion, shall  have  entered  upon  active  military  or 
naval  service  in  the  land  or  naval  forces  of  the 
United  States  shall  be  entitled  to  all  the  reem- 
ployment benefits  of  Section  8  of  the  Selective 
Training  and  Service  Act  of  1940,  as  amended, 
to  the  same  extent  as  in  the  case  of  persons  in- 
ducted under  the  Act." 

Section  2  of  the  Service  Extension  Act  of  1940,  as 
amended,  above  referred  to,  reads  as  follows: 
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''The  President  is  hereby  authorized,  subject, 
however,  to  the  condition  hereinafter  stated,  to 
extend,  for  such  periods  of  time  as  may  be  neces- 
sary in  the  interests  of  national  defense,  the  pe- 
riods of  service,  training  and  service,  enlistment, 
appointment,  or  commission,  of  any  or  all  per- 
sons inducted  for  training  and  service  under 
the  said  Act  members  and  units  of  the  reserve 
components  of  the  Army  of  the  United  States 
(including  the  National  Guard  of  the  United 
States),  retired  personnel  and  enlisted  men 
of  the  Regular  Army,  and  any  other  members 
of  the  Army,  who  are  now,  or  who  may  here- 
after be,  in  or  subject  to  active  military  serv- 
ice, or  training  and  service:  Provided,  That  ex- 
tension of  the  periods  of  active  military  service, 
or  training  and  service,  in  the  case  of  any  per- 
son subject  to  the  provisions  of  this  secton,  shall 
not,  without  this  consent,  exceed  eighteen  months 
in  the  aggregate;  except  that  whenever  the  Con- 
gress declares  that  it  is  in  the  interests  of  na- 
tional defense  to  further  extend  such  periods  of 
active  military  service  and  training  and  service, 
such  periods  may  be  further  extended  by  the 
President,  in  the  case  of  any  such  persons,  for 
such  time  as  may  be  necessary  in  the  interests 
of  national  defense:  Provided  further,  That  the 
authority  hereby  conferred  is  sul)ject  to  the  con- 
dition that  the  delegation  of  such  authority  may 
be  revoked  at  any  time  by  concurrent  resolution 
of  the  Congress."  Aug.  18,  1941,  c.  362,  §2,  55 
Stat.  626;  50  U.S.C.  App.  352. 
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PREFACE 

We  have  been  served  with  a  "Brief  for  Appellee."  A 
reading  of  it  leads  us  to  the  conclusion  it  best  could  be 
designated  as  '*  Confession  of  Error  and  Stipulation  for 
Reversal." 

The  outstanding  phase  of  this  document  is  that  it  deeply 
submerges  within  its  covers*  its  only  treatment  on  the 
subject  of  Res  Judicata,  the  appellant's  primary  and 
cardinal  point  of  appeal. 


*Only  two  pages  (pages  26  and  27)  in  a  forty  page  brief. 
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The  Appellant's  Opening  Brief  devotes  more  than  half 
of  its  volume  (pp.  7-15)  to  ''ARGUMENT  (1)  The  Judg- 
ment Appealed  from  is  Contrary  to  Law  in  That  the 
Judgment  of  the  State  Court  Was  Res  Judicata." 

As  just  noted,  the  almost  imperceptible  reply  thereto  is 
contained  in  but  two  pages  and  consi-sts  only  of  one  (1) 
citation,  that  entirely  inapposit. 

THE  RELIEF  GRANTED  BY  THE  DISTRICT  COURT 
WAS  BARRED  BY  RES  JUDICATA 

It  is  immediately  apparent  from  his  lack  of  denial.  Ap- 
pellee concedes  the  basic  elements  of  the  plea  of  res 
judicata : 

(1)  The  state  court  had  jurisdiction  of  both  the 
persons  and  subject  matter. 

(2)  The  state  court  action  involved  the  same  per- 
sons, namely  Ernest  Tsang  and  John  Joseph  Kan 
(Appelant  and  Appellee,  herein). 

(3)  The  state  court  action  involved  the  same  fact- 
ual subject  matter. 

(4)  The  state  court  in  that  action  did  adjudicate 
certain  facts  as  between  said  persons. 

(5)  That  adjudication  was  appealed  by  Kan,  af- 
firmed by  the  appellate  court  and  long  since  has  be- 
come final. 

(6)  If  there  be  accepted  the  facts  as  adjudicated 
by  the  state  courts,  the  monetary  relief  granted  by 
the  district  court  was  contrary  to  law. 

The  Appellee's  answer  thereto  (pp.  26  and  27,  Brief  for 
Appellee)  is: 
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(1)  (p.  26)  Res  judicata  does  not  apply  according  to 
the  decision  of  the  Sixth  Circuit  in  Trailmohile  v.  Whirls, 
154  Fed.  2d  866. 

(2)  (p.  27)  Tsang  "harassed  Kan  in  the  State  Court 
by  *  *  *  filing  a  suit  for  declaratory  relief,  thus  compelling 
Kan  to  file  a  cross-complaint." 

The  answer  to  the  latter,  obviously  is  that  Tsang 's  com- 
plaint in  declaratory  relief  (received  in  evidence  in  the 
district  court)  averred  it  was  Kan  who  was  making  vari- 
ous and  sundry  charges,  that  Tsang  could  not  make  out 
what  they  were  and  therefore  invited  Kan  to  state  them 
in  open  court,  or  otherwise  forever  hold  his  peace;  that 
Kan  was  represented  by  two  able  attorneys  (one  a  former 
superior  court  judge) ;  that  knew  they  could  have  moved 
the  case  to  the  United  States  District  Court  (Tr.  p.  105), 
but  voluntarily  elected  to,  and  did,  voluntarily  submit 
their  issues  to  the  superior  court  by  an  answer  affirma- 
tively setting  up  Kan's  claims  for  damages. 

That  leaves  for  disposition,  just  the  one  question  of 
whether  there  is  anything  in  the  Trailmohile  decision  that 
distinguishes  the  law  of  res  judicata  as  stated  in  the 
plethora  of  authority  contained  in  our  Opening  Brief  (pp. 
9-15). 

We  urge  that  Trailmohile  v.  Whirls  is  patently  inap- 
plicable. In  the  first  place,  the  factual  situation  was  com- 
pletely different.  The  state  court  action  was  not  between 
the  same  parties,  but  was  a  "class  action"  brought  by 
one  Hess  on  behalf  of  all  persons  similarly  situated. 

That  portion  of  the  Trailmohile  opinion  dealing  with  the 
point  of  res  judicata,  commences  on  page  871,  headnote 
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(6).    Its  holding  affirming  the  district  court  can  be  epi- 
tomized : 

(1)  ''The  interpretation  by  the  state  court  of  the 
rights  of  a  citizen  under  a  federal  statute  is  not  bind- 
ing upon  the  federal  courts."  (p.  871) 

(2)  "There  is  another  ground  *  *  *  The  Hess  case 
was  not  an  appropriate  class  action  in  which  the 
judgment  entered  could  be  binding  upon  Whirls,  in- 
asmuch as  he  was  not  similarly  situated  with  all  the 
parties  in  whose  behalf  the  class  action  was  insti- 
tuted in  the  state  court  by  Hess  *  *  *."  (pp.  871-2) 

In  considering  its  first  and  main  point,  there  should  be 
noted  that  this  opinion  contains  no  citation  of  authority 
for  the  quoted  assertion;  that  it  bears  no  approval  of  the 
United  States  Supreme  Court  in  that  the  latter  reversed 
the  judgment*  (Appellee's  Brief,  p.  26).  Most  particularly 
it  should  be  appreciated  that  the  quoted  tenet  is  limited 
to  ''rights,"  (i.e.  questions  of  law),  and  not  to  adjudi- 
cations of  facts. 

From  the  inception  of  this  case  in  the  federal  juris- 
diction, by  our  answer  filed  and  ever  since,  we  have  em- 
phasized that  we  depend  our  special  defense  upon  the 
state  court's  adjudication  of  historical  facts  and  not  its 
adjudication  of  legal  rights  incident  thereto.f 

The  findings  of  fact  made  by  the  state  court  were  re- 
ceived in  evidence  in  the  district  court,  pursuant  to  our 


*The  reversal  was  not  as  cited  in  Appellee's  Brief  p.  26,  but 
331  U.S.  40.  The  opinion  there  of  Judge  Rutledge  is  worthy 
of  note. 

t"Our  primary  contention  always  has  been  and  now  is  that  the 
findings  of  the  State  Court  as  to  the  facts  preclnded  the  Federal 
or  any  other  court  from  subsequently  finding  those  facts  to  be  to 
the  contrary;  *  *  *."   (Opening  Brief,  p.  7). 
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plea  of  res  judicata.  Heretofore  they  have  been  sum- 
marized (Opening  Brief,  p.  5),  including  that  the  partner- 
ship had  offered  Kan,  within  three  months  after  his  re- 
turn from  service,  his  same  job  and  that  Kan  refused 
to  accept  it;  that  Kan  had  never  offered  to  return  and 
Kan  had  suffered  no  damages  whatsoever;  that  Kan  was 
an  unfit  person  to  be  reemployed,  judging  by  his  actions 
following  his  release  from  the  army. 

Well  may  it  be  as  stated  in  the  Trailmohile  case,  that 
a  state  court  may  not  oust  the  federal  court  of  the  latter 's 
perogative  of  adjudicating  the  legal  rights  arising  under 
a  federal  statute.  Nowhere  does  it  purport  to  claim,  how- 
ever, that  the  latter  is  not  bound  by  a  state  court  adjudi- 
cation of  the  factual  relations  between  two  of  its  citizens 
voluntarily  submitting  their  controversy. 

The  whole   distinction  is  highlighted    (to  the  favor  of 

our   contention)    by   the   district   court's   opinion  filed  in 

this  case,  where  it  is  quoted  in  Appellee's  Brief  (p.  27) : 

a*  -*  *  ^|-^|g  finding  (of  the  state  court)  cannot  bind 

a  federal  court  *   *  *.    The  question  for  decision  is 

then  one  of  fact  *  *  *." 

In  other  words,  the  district  judge  construed  the  Trail- 
mobile  decision  as  authority  that  the  superior  court's 
findings  of  fact  were  not  binding  on  him.  We  cannot 
agree  that  the  Sixth  Circuit  made  any  such  holding. 

As  to  the  second  point  of  the  Trailmohile  decision,  the 
only  one  to  which  detailed  consideration  was  given  in  the 
opinion,  it  held  that  the  previous  suit  by  Hess  did  not 
bind  Wliirls.  To  the  contrary,  in  the  present  case  the 
state  court  action  was  between  the  identical  persons  as 
in  the  present  suit. 


